This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


3nK>Ti</ 


REPORTS  OF  CASES 

argued  and  determined  in  the 

HIGH  COURT  OF  CHANCERY 


from  the  time  of  Lord  Chancellor  Eldon 
58  and  SS   Geo.  III. 


[1818-1819] 


S.  SWEET 
1821 


JUL  23  1901 
TABLE 

/OF 

CASES  REPORTED. 


Vol,  L  Part  I> 

Page 
Akhubst  t7,  Jackson,    {Ban^rvplctf  of  a  parUttr  to 
uhom  a  premium  had  been  agreed  to  be  paid  by  Af9 
^  /^partners  for  good-viil,  no  ground  for  relief  in 

equity  against  payment  of  the  premium.)  47 

Bailey  v,  Wrigbt.    (Construction  of  marriage  settlement 
— husband  not  entitled  under  the  description  of  next  of 
,  kin  or  personal  representative  of  his  wife.)  .  -     1^ 

Battersbee  v.  Faringtoa.  ^  {Foluutary   settlement  good 
.  against  subsequent  cre^ors.)  -  -  -    88 

Bell  9.  Free.    (Surety  for  annuity  not  entitled  to  interest 

on  his  payments.)  -  -  -  -    51 

Carter  tr.  Dean.    (Cow-keeper  not  u  trader  teithfn  the 

bankrupt  laws.)        -  -  -  -  -     85 

Coopei  i>.Tborpe.    {ExtiBgui$hTnent  of  tithes  by  indo^ 

sure  act.)  *-  -  -  -  ^55 

CnwsbsLy  V.  Collins.    (The  court    mil  not   order  ar^ 

bitrators  to  proceed.)  -  •         -  -  -    31 

Punqage  v.  White.  (J)eed  not  carried  into  execution  in 
equity,  there  being  want  of  consideration  an4  ig* 
uarance  of  rights.)  -  •   .       >  r .  -    67 

Gallaod  r.  Leonard.     (Construction  of  will.)  -  129 

Goldamid  r.  Goldsmid.  (Covenant  in  martiage  articles 
to  pay  money  to  wife  after  husband* s  deaths  perform- 
ed  by  distributive  share  of  husband's  personal  estate.)  140 
Greenhouse,  Ex  parte.  (Practice — Jffidavits,  and  not 
depositions,  admissible  on  a  reference  to  the  master, 
under  52  Geo.  B.C.  10\.)  -  -  -     18 

a    ^M^  Hammond 


TABLE  OF  CASES  REPORTED. 

Page 
HammonGi  v.  Neame.    (Construction  of  will — bequest 

of  dividends  to  one  for  maintenance  of  her  children, 

a  gift  to  herself,  she  having  no  children.)  -      9 

Hawes  v.  James.    (Injunction  to  restrain  sale  by  com^ 

missioners  under  an  inclosure  act,)  -  -      C 

Hill  r.  Smith.     (Construction  of  will.)  -  -  ISO 

Houlditch  V.  Houlditcb.    (Practice — order  of  taxation 

requires  revival  where  the  solicitor  dies  before  the 

report.)      -  -  -  -  -  -     17 

Jones  V,  Curry.     (Execution  of  power — construction  of 

will)  -  .  .  -  .  -24 

Mohan  v,  Mohun.    (Will — uncertainty  of  terms.) —    -  151 
Morphett  v.  Jones.     (Specific    performance  of  parol 

agreement  denied  by  the  answer,  on  the  evidence  of 

one  witness  confirmed,  and  acts  of  part  performance.)    100 
Nesbitt  V.  Meyer.    (Specific   performance    refused    of 

agreement  for  lease,  the  term  being  expired  before  the 

hearing.)  -  -  -  -  -    97 

Redfeam  v.  Sowerby.     (Practice — Solicitor's   lien  for 

costs.)  -  -  -  -  -  -    96 

Skinner^  Ex  parte.    (Petition,  under  the  circumstances, 

held  not  within  52  Geo.  3.  c.  101.)  -  -     14 

Wales,  Princess  of,  v.  Earl  of  Liverpool.     (Practice — 

Order  for  production  of  instruments  by  plaintiff  before 

answer,)  -  -  -  -  -113 

Whitcombe  v.  Minchin.     (Practice — Costs  of  notice  of 

motion  abandoned.)  -  -  -  -       1 

Wood  V.  Griffith.     (Construction  of  award — Specific 

performance  of  award-^Maintenance  and  champerty.    34 


CASB.S 

IN 

CHANCERY. 


WHITCOMBE  V.  MINCHIN*  ^^* 

THE  de/eoduit  od  die  10th  JjKnfi  1817,  gave  Ae  plaiiH.;  where  a  d«- 
tiffs  notice  of  a  motion  to  be  made  before  the  Vice-  ^^{^^.^^ 

ChanceUor,  that  the  Jefrndanf  miriit  be  at  liberty  tp  putia  a  ^^i^n  before 

*     •  •        .      tbe  Vice*Cluiii* 
wpplemenul  auwer.    On  the  19th  June,  1817i  the  motiop..  ceUor,  for 

unmade  beforelfaelheoVice-ChancisUor  (Sir  TAoma<P/iimfr)|  |,^*j;^f;^. 

and  90  objection  was  made  by  his  Honour,  that  the  notice  of  ^^/^^^* 

molioD  did  not  specify  the  particular  facts  whidi  the  defendant  wu  made  in 

proposed  to  introduce  into  his  supplemental  answer.    No  of  the* notice 

order  wis  made  on  that  motion,  and  the  mipute  taken  down  ^^^J^^tf  ul* 

by  the  renster  did  not  state  the  motion  to  have  been  either  trodoced  into 

" "  uie  snpple* 

refused  or  adjourned,  but  was  m  these  words :  ''  Fresh  no-  mlntaiMUvfa^y 

fice  must  bectven."    On  the  21st  June,  1817,  the  defendant  SSnt^i^^ 

gave  the  phuntiflb  notice  of  a  motion  tp  be  made  before  tbe  5^^*  "b*^®*  ' 

*  01  a  like  no- 

Lord  Chancellor,  fox  leave  to  pqjt  in  a  supplemental  answer,  tion  before  tho- 

tpedfying  in  tbe  notice  the  several  particubrs  proposed  to  be  lor,  Rtating  tbs 

iitrodnced  into  tbe  soppiemanlal  answer.    The  defendant  [l^f^^^"?^^. 

not  hsviMr  moved  pursuant  to  the  latter  notice,  a  motion  dueed,  aad  af. 

•  •  i>    I        I  •     •«•       ■         1       1  i.        terwardi  alian- 

ntt  now  made  on  the  part  of  the  piainUffS|  that  the  defen*  doncd  ft,  he 

dantnig^  be  onlered  to  pay  the  cosu  of  die  two  former  ^  u!^''^|fi„^^ 

notices  of  motion.  ^^^  «»<•  ^f 

Fqjl/^  B  Mr.  ticee. 


2  CASES  IN  CHANCEHY. 


^818.  Mr.  Hari  and  Mr.  John  Wihm  opposed  the  motion,  fe- 

Wbitcombs  ferring  to  Shelley  y.  Shelley  {a)  Jfidenonv.  Palmer  {b)  wad 
MiMCHiH.  ^^  Practical  Register  (c),  as  esteblishing  the  rule  that  • 
party  is  at  liberty  to  give  and  abandon  three  notices  of  motion 
without  paying  the  coals  t  and.  tb^  contended  that  in  the 
present  case  there  was  in  fact  an  abandonment  of  but  one, 
a  motion  having  been  made  pursuant  to  the  first  nottce  and 
in  effect  refused. 

Sir  Samuel  Ramify  and  Mr.  HeaU  in  Support  of  the 
motion,  observed  on  the  unreasonableness  of  the  rule  con* 
tended  for,  and  distinguished  thci  present  case  from  those 
dted ;  the  court  having  had  possession  of  the  motion^  and 
having  adjourned  it  merely  for  the  purpose  of  giving  more 
precise  information  to  the  plaintiffs,  it  was  not  competent  to 
the  defendant  to  abandon  it.  * 

The  Lord  Chancellor  on  a  subsiequent  dfty  expressecl 
his  opinion  that  the  plaintifis  were  entitled  to  the  costs  of  the 
two  notices  of  motion,  and  made  the  order  accordingly. 

C«)  8  Km.  316.  (6)  14  Va.  I5i.  (c)  Mr.  fFyct/*!  ed.  p.  |87. 


Jm.16,  1818.  HAWES  V.  JAMES. 

An  iaclosnre   rriH[S  was  a  motion  on  the  part  of  the  plaintiff  for  ai» 
act  empower-        1...  •        !       ^  ^     *  r 

ed  commU-  •     X     injunction   **  to  restram   the  defendants  James    and 

by  priva^e^oD.  Chapman  and  the  defendant  Simmomb  from  all  further  pro* 

tract  any  part   ceedings  in  the  transaction  of  the  sale  and  purchase  of  the 
of  the  com-  °  '^ 

momible  lands  pond  in  the  bill  described,  and  the  ground  bordering  th^ton^ 
fronting  or  ad- 
joining the  houses  or  gardens  of  the  purchasers,  and  also  empowerad  the  eom^ 
miitsiouers  to  sell  by  auction  snch  parts  at  tlie  greatest  distance  from  the  houses 
of  the  respective  proprietors,  as  the  commissioners  should  think  fit,  for  defraying 
the  Mpences  of  the  act,  and  the  surplus  of  the  prodnce  of  anch  sales  was  di» 
reeled  to  be  divided  among  the  proprietors :  On  a  bill  by  one  proprietor  on 
behalf  of  himself  and  the  others,  the  commissioners  were  restrained  oy  ittjmictloB 
from  proceedmg  in*  an  agreement  made  by  them  for  the  sale  of  a  |iond  by 
private  contract,  to  a  person  who  %ras  not  the  owner  of  any  property  acfioining  or 
fronting  the  pond,  it  appctiiog  that  the  pond  waa  of  mach  pnbUc  utility  aad  was 
sold  at  an  uiidervaluc, 

or 
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or  from  makiiig  or  causing  to  be  tirade  nnj  uBotmeai  or  tward       1818. 
thereof  to  the  defendant  Simmonds  or  any  other  peiiBon,  or      ulwai 
from  delmrmg  the  exchuiTe  possession  thereof  to  the  defen*       jij«d. 
dant  Simmonds  or  any  other  person  without  the  leave  of  the 
court.'*    The  motion  was  made  ex  partem  on  a  certificite  of 
die  filing  of  the  bill,  whidi  was  by  die  [daititiff  <<  on  behalf 
of  himself  and  all  other  persons  who  being  entitled  or  in^ 
tonested  in  any  estates  withm  the  parish  of  Twickemham,  were 
in  that  respect  entitled  to  or  interested  in  th^  residue  of  the 
waste  lands  directed  to  be  inclosed  by  the  act  of  parliament 
in  ^  bill  mentioned,  and  entitled  to  or  interested  in  the 
surplus-money  arising  from  the  sale  of  lauds  in  the  act  men- 
tioned; who  should  come  in  and  contribute  to  the  ezpence  of 
the  suit/'  and  on  an  aflMavit  of  the  following  facts : 

By  act  of  parliament  53  G.  5.  for  inclosing  lands  in  the 
parishes  of  Isleworth,  Heston^  and  Twickenham,  the  defen^ 
dants  James  and  Chapman  were  appomted  commissioners  for 
dividing  and  allotting  the  lands  diereby  directed  to  be  in* 
closed:  and  it  was  provided  that  it  should  be  lawful  for  die 
commissioners  to  sell  by  private  contract  unto  any  person  or 
persons  any  parcel  or  parcels  of  the  commonable  lands  or 
grounds/roiiltVig  or  adjoining  to  his  or  their  dweUing^house, 
gardens,  or  pleasure-grounds,  and  that  the  purdfaase-money 
of  the  lands  so  to  be  sold,  should  be  paid  to  die  commi»- 
sioners :  and  the  commisnoners  should  apply  the  monies  to 
arise  by  such  sales  towards  defiraying  part  ot  the  expences 
of  the  acty  but  if  any  person  so  entided  to  purdiaae  tb^ 
frontage  to  his  or  her  dweUing-house,  garden,  or  plaasuro** 
ground,  should  lefiise  to  take  the  same  at  the  valuation  of 
the  commissioners,  then  it  should  be  lawful  for  the  commis- 
noners to  sell  die  same  by  public  auction  to  the  higiiest  bidder 
at  some  of  their  meietings  to  be  held  in  pursuance  of  the 
act  of  which  pubfic  notice  should  be  given  by  the  commii* 
noners  in  the  nevrspaper  called  the  County  CfiromcU,  twenty- 
QDe  days  at  least  before  such  sales  should  he  made :  and 

Bi  thai 
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1818.       that  the  buds  to  be  sold  by  virtue  of  the  act  on  payment  of 
^[2^       the  full  purchase-money  for  the  same,  should  be  allotted  to 
«•  the  purchasers  thereof  by  the  award  of  the  commissioners. 

And  it  was  further  enacted  that  the  commissioners  should 
make  out  an  account  of  all  the  expences  of  applying  for  and 
obtaining  the  act,  and  of  carrying  it  into  ekecution,  ■  and 
that,  in  order  to  raise  a  sufficient  sum  of  money  to  defray  all 
Bttch  expences,  it  should  be  lawful  for  the  commissioners, 
and  they  were  thereby  authorised  and  required,  as  sood  as 
might  be  after  the  making  certain  allotments  therein  re? 
ferred  to,  and  before  making  tlie  division  of  the  residue 
of  the  lands  or  before  making  any  of  the  allotments,  if 
the  commissioners  should  think  proper,  on  giving  ten  days' 
previous  notice,  to  be  published  in  the  same  manner  as 
the  notices  of  the  meetings  of  the  commissioners  are  bj 
the  act  directed  to  be  published,  to  sell  by  public  auction^ 
Mch'part  of  the  waste  lands  and  grounds,  and  ai  the  greater 
4utanu  thai  cottvetdenthf  might  be  from  the  te^peetive 
messuagii  of  the  retpectke  proprietors  of  lands  within  the 
aaid  parish,  and  in  lots  not  exceeding  20  acres  in  each  lot 
as  they  should  deem  sufficient  for  the  purposes  aforesaid,  to 
any  person  or  persons  for  the  best  prices  that  could  be  rea- 
sonably had  or  gotten  for  the  same;  and. that  the  commis- 
aioners  should  apply  the  monies  to  arise  by  such  sales  in  de- 
fraying all  such  costs,  charges,  and  expences  as  aforesaid;  and 
jf  «ny  surplus  of  such  monies  arising  from  such  sales  should 
jremain  in  the  bands  of  the  said  commission's  after  all  such 
pqrments  as  aforesaid,  such  surplus  should  be  distributed 
amongst  and  paid  to  the  several  persons  interested  in  the  in- 
tended division,  allotment  and  indosure.  After  some. directions 
ior  allotments  to  the  lords  of  the  manor,  and  for  certain  public 
charities,  it  was  further  enacted  that  the  commissioners  should 
.divide,  set  out,  and  allot  the  residue  of  the  said  waste  lands,  &.c* 
unto  and  amongst  die  several  persons  who  at  the  time  of  their 
making  such  division  or  allotment,  should  be  entitled  to  Ihe  es* 
tates  witUn  such  respective  parishes,  in  proportioa  to  their  re- 

V^ctive 
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«|^ee(ite  righto,  shares,  interesfs,  and  propoftioiis  thenin ;  b  tb*        1818. 

making  of  which  last-mentioned  division  and  allotment,  as       Sawwm 

well  as  rathe  making  all  the  aforesaid  divisions  and  allotments 

of  the  aforesaid  open  and  common  field  lands,  8Cc.  the  com- 

nisMoners  were  to  have  due  regard  to  the  quantity,  quality, 

indue,  situation,  and  olher  circumstances  of  the  said  waste 

lands  and  grounds  within  the  said  parishes  respectively,  and 

sho  dae  regard  to  the  situation  of  the  respec6ve  houses  or 

homesteads,  or  odier  estates  of  the  mveni  ptrsoiis,  owners 

or  pfoprietora  of  houses  and  estates,  within  the  said  parishes 

lespectively,  so  as  to  make  all  such  allotmento  as  equitable 

as  posuUe,  and  as  convenient  to  die  said  houses,  messuages^ 

cottages,  &c.  and  inclosed  property,  and  to  the  several  owners 

and.  proprietors  of  such  houses,  tic.  or  persons  entitled  to 

die  aame  respecliv^,  as  the  respective  situations  of  the 

same  wooM  admit :   And  that  in  case  any  surplus-money 

arising  from  the  sale  of  any  lands  and  grounds  made  by  the 

said  commisiiooers,  should  remain  after  all  the  costs,  8cc; 

attending  the  obtaining  and  passing  and  eiecuting  the  ac^ 

ahouUhave  been  fully  paid  and  satisfied,  such  surplus-moniea 

ihoold  be  divided  or  a|qx>rtioned  between  the  proprietors  of 

the  lands  and  grounds  thereby  directed  to  be  dirided  and 

indoied,  according  to  their  several  and  respective  interests 

Aierrin.    And  that  as  soon  as  conveniently  mq[ht  be  after  the 

divistonand allotment  of  the  said  lands  and  grounds  shouki  have 

been  made  and  completed,  and  before  the  expiration  of  five 

years  firora  the  passing  of  the  act,  the  copimissioners  should 

form  and  draw  up  an  award  or  awards  in  the  manner  prescribed 

by  the  general  inclosure  act  (a).   The  bill  also  stated  the  10th 

neoen  of  the  general  inclosure  act,  whereby  it  is  enacted  that 

MKh  commissioners  should  set  OMt  and  appobt  such  private 

roads,  brideways,   footways,  ditches,  drains,  watercourses, 

^Mtmg  phces,  quarries,  bridges,  gates,  stiles,  mounds,feiices, 

baaks  bounds,  and  land-marks  in,  oyer,  upon,  and  through  or 

(a)  41 0.S.U  109. 


CASE^t  IN  CHANCERY. 

1819*       bj  ihe  aide  of  tbe  «dlotments  to  be  made  and  set  out  in  {Htf^ 
fUwBi       nuance  of  such  act  aa  he  or  ibey  should  think  requinte. 


Jamm. 


The  plaintiff  was  entitled  to  a  dwelling-Aoiue,  garden  and 
|deasure  |;roiind,  situate  at  Ttvickenham  Commofi,  within  the 
parish  of  Twickenham^  adjoining  the  waste  grounds  in  Twich' 
^likapi,  mentioned  in  the  act,  and  was  entitled  to  a  right  of 
common  on  those  waste  grounds,  and  ever  since  the  passing 
Ui9  act,  the  plaintiff  had  been  and  still  was  entitled  to  an 
allotment  out  of  such  waste  lands,  in  common  with  other 
proprietors  of  estates  entitled  to  such  rights  of  common :  and 
the  plaintiff  and  the  other  proprietors  in  due  time  and  manner 
according  to  the  act,  delivered  in  their  respective  claims  for  al« 
lotments,  which  claims  were  duly  received  and  allowed  by 
the  commissioners.  Among  the  persons  who  claimed  such 
allotments,  the  defendant  Simmonds  was  permitted  by  tli« 
commissioners  to  establish  a  claim  to  an  allotment  upon  the 
waste  grounds  in  respect  of  certain  property  beloiiging  to  him 
irithin  the  parish,  and  a  portion  of  the  waste  ground  had 
been  accordingly  allotted  to  him.  The  commissioners  had 
inclosed  or  divided  parts  of  the  waste  grounds  in  TwkkePiham 
according  to  the  directions  of  the  act,  and  had  made  allol^ 
ments  to  various  persons  of  parts  thereof,  in  respect  of  front- 
age to  their  dwelling-houses  and  gardens  or  pleasure-grounds, 
and  in  various  other  respects  had  pnxxeded  to  carry  the 
act  into  execution,  but  some  of  the  waste  ground  yet  r&i 
mained  uninclosed|  and  the  commissioners  had  pot  yet  mad« 
tbeir  award. 

Upon  th^  waste  ground  mentioned  ia  the  act,  there  was  ^ 
large  pond,  which  up  to  the  present  time  had  been  open  and 
luiinclosed,  apd  the  inhabitants  of  houses  upon  the  waste 
ipround  derived  great  advantage  and  convenience  from,  suffer** 
ing  Uie  pond  to  remain  unindosed.  Tbe  popd  in  queatioQ 
adjoined  on  one  side  and  was  open  to  die  public  road  leading 
frf^m  Twickenham  to  Staines^  and  the  w^ter  was  extremely 

pur« 


CAMS  at  CHAirCSRY. 

fiM  ted  nmffl  forhmUj  fMrpom,  for wtteriof  of  catde,  1816. 
ted  fev  iIm  Mt  of  iMDHdreaMf  Md  other  pomom,  nuiny  filwSt 
of  wfaom  dcpcriKM  for  their  livelihood  oki  Ibe  solely  of  /jJ2^„^ 
wmter  finom  dM  pood»  wliicb  wal  of  grent  iite  iod  conto- 
'tfoeoce  to  the  pertoos  reaidifig  in  the  neigbboiiirhoodi  ftod  it 
•  wouU  be  o  great  primtioQ  aod  incotivenieooe  in  case  any 
pari  of  it  ahoold  be  iodoaedy  inaamUoh  as  there  was  no  con- 
stat <u|^y  of  water  in  any  quantilyy  or  that  was  esq uaily  pure 
and  oeeftil,  .aaar  the  dweHiag-boeses  of  pisrsooe  reiiding  in 
ihaC  oeiglUsottrbood,  except  the  said  piece  of  water :  and  all 
p^rsont  ressdtog  in  that  neighbourhood,  and  particularly  per- 
emts  of  tbe  poorer  class,  cottagers  and  others  who  had  rights 
of  common  on  the  waate  groond  in  the  parish  of  Tmehenham, 
had  been  accustomed  to  resort  thereto  to  fetch  and  use  tbe 
^spater :  and  ever  since  the  passing  tb^  act  there  bad  been  a 
-great  and  generaJ  wish  on  the  part  qf  persons  having  rights 
of  ceioaioq  .00  the  waste  ground)  that  the  pondsiiould  re- 
main uninclosed  and  in  common,  which  wish  was  well  known 
to  the  commissioners,  and  the  pond  had  hitherto  been  left 
open  and  uninclosed.  The  pood  in  qnestion  was  opposite  the 
house  and  garden  of  a  person  recently  dead,  and  who  at  the 
time  of  her  deatk  was,  and  had  for  sfjveral  years  been  a  luna- 
tiC)  and  of  whose  person  or  estate  no  committee  had  been 
appointed,  and  neither  she  nor  any  person  on  her  behalf,  had 
'^¥er  etoimed  tbe  pond  or  the  ground  beyond  the  same  in  front 
^  ber  hoasf  at  in  aliotment,  or  to  purchase  the  same  in 
respect  of  frontage.  The  commissioners  h>d  clandestineiy 
and  without  any  public  notice,  agreed  to  sell  by  private  con- 
tract, under  colour  of  the  acts,  or  one  of  them,  the  pond 
in  question  or  a  large  part  thereof,  with  part  of  the  adjoining 
land,  to  the  defendant  Simmotuh  for  1210/.  and  intended 
to  award  or  convey  the  same  to  him,  although  the  pond  or 
tbe  ground  adjoining  was  not  so  situate  with  respect  to  the  pro- 
perty of  the  defendant  Simmonds  as  to  entitle  him  to  purchase 
Hf  or  to  entitle  the  conunissioners  to  sell  it  to  him  by  private 
contract|  inasmuch  as  neither  th^  pond  nor  the  laqds  border- 
ing 
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iai«.  idg  tbereop  were  fronting  or  adjoining  to  any  prapeAy  belongs 
I  Hawbs  ing  to  the  defendant  Simmondi.  And  it  ftirther  8|q»eared  that 
-Jamm,  '^®  P'^^^^  at  whieh  the  coaimiBsioners  agieed  to  lell  the  sanie 
to  the  defendant  Simmondi  was  much  less  than  die  same  was 
ion^^ie  worth  under  the  circnmstances,  and  less  than  the 
same  would  sell  for  by  auction  \  and  that  the  utility  of  the 
pond,  to  the  persons  hitherto  entitled  to  use  the  same,  was 
tM>  great,  that  if  it  were  put  up  to  auction,  it  would  be  pur- 
chased for  general  use,  and  the  plaintiff  himself  had  o&red 
to  give  80  per  cent  more  for  it  thui  the  price  agreed  to  be 
paid  by  the  defendant  Smmonds  in  case  the  same  were  put 
up  to  auction ;  and  that  it  would  be  a  great  injury  to  the  plains 
.tiff  and  other  owners  of  estates  interested  in  the  allotment  of 
the  residue  of  the  waste  lands  within  the  parish  of  Twicketir 
ham,  and  in  the  surpkis  money  to  be  divided  and  apportioned 
as  provided  by  the  act,  in  case  the  contract  by  the  said  conn 
missioners  at  such  inferior  price  or  even  at  any  price,  should 
be  carried  into  effect. 

The  defendants  had  not  appeared. 

8ir  Samvel  Rimnlfy  and  Mr.  Wray  in  stipport  of  the 
motion. 

The  Lord  Chancellor  gnmted  the  iigunction  until 
answer  or  further  order,  on  the  terms  of  the  plaintiff '|  im« 
mediately  giving  notice. 


HAMMOND 
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HAMMOND  V.  NEAME.  ^^ 

^  I  ^JHE  qaestion  in  this  case  arose  on  the  construction  of  Atettmtorbe* 
X  the  win  of  Juttin  Keame,  dated  4th  January ,  IB\2,  to  a  trustee,  ia 
mberebj  after  appointtng  Thomas  Neame  the  elder  and  ti^^'ai^idln^ 
Thomas  Neame  the  younger  exeeutol-s,  he  bequeathed  to  J  ^^^ST^ 
Siehard  Gibbs,  his  executors,  administrators  and  assigns,  the  laadi  of  the 
sum  of  34002.  part  of  the  stock  then  standing  in  the  testa-  if.  for  ana  lo* 
toi^s  name  in  the  three  per  cent,  reduced  anduities,  upon  trust  7*^^  ^^ 


that   Gtfrfts,  his  executors,  Slc.  should  pay  and  apply  the  ^j?^^  *"^ 

yearly  interest  and  fividends  thereof  as  the  same  should  sUaiideTeiT^ 

liecome  due  and  payable,  into  the  hands  of  the  testator  s  niece,  daMrei? oTiV. 

and  bis  the  mid  JUehard  Gibbi  daughter  the  plaintiff  Mary  '"'^'^^Jj^ 

Hiib  Hammond,  ^Jor  and  towards  the  maintenancey  educO'-  •ttaiu  the  age 

tkm,  and  bringing  up  of  all  and  every  the  child  and  children  opon'tnH t  to 

of  the  said  Mary  Hills  Hammond,  untU  he,  she.  Or  they  SjlTtS'tXtf, 

shomld  attain  the  age  of  tweniyone  years :  And  when  and  so  "^J"^^"'*' 

MOD  as  he,  she,  or  they  should  have  attained  that  age,  then  the  cbildrtn 

apoo  trust,  that  Gt66s,  his  executors,  &c.  should  pay  and  sons  itTin^  at 

transfer  the   said  3400/.  three  per  cent,  reduced  annuities,  ^^^%li 

unto  and  equally  among  all  and  every  the  child  and  children  g.y  ^?^\ 

of  the  plamtiff  Mary  Hills  Hammond,  to  be  divided  between  yidends  of  the 

them,  dure  and  ^are  alike,  and  to  their  several  and  respec-  rl^ho"^^ 

tive  executors,  administrators,  and  assigns ;  and  in  default  of  »'»<>  *»?  «••- 

■_   •  .       ^ .. .     . .  duary  Irgatee ; 

such  issue,  upon  trust  that  Gibbs,  his  executors,  &c.  should  held  that  jV. 

transfer  the  3400/.  three  per  cent,  reduced  annnities,  to  the  ild^X''chad, 

testator's  nephews  and  nieces,  the  children  of  his1>rotlier  'Sl^Z^^iu' 

John  Neame,  and  the  children  of  his  brother  Thomas  Neame  ^^^  ^^^  ^^^ 

4e  dder;  living  at  the  decease  of  Mary  Hills  Hammond,  and  her  life,  o""' 

«K  child  or  children  of  such  one  or  more  of  them  as  should  be  IJlJte  Jchiid^ 

desd,  equally  to  be  divided  between  ihem.    Provided  always,  ^jJjj^JJ^ 

nd  he  ibereby  declared  that  the  first  half  yeai^s  interest  of  the 

Aid  3400^.  three  per  cent  reduced  annidties,  which  Aould 

become 
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become  due  next  after  the  testator's  decease,  shonld  go  ami 
he  thereby  bequeathed  the  same  unto  his  nephew  and  ren* 
duary  legatee,  the  defendant  Thomas  Neameibe  younger,  hia 
executors,  administrators,  and  assigns/' 

Mary  Hills  Hammond  had  not  any  child  at  the  date  of 
the  will,  nor  since ;  and  the  present  bill  was  filed  by  her  and 
her  husband  against  the  executors  and  residuary  legatee  of  the 
testator,  against  Richard  Gibbs  the  legatee  in  trust,  the  chil* 
drenof  Thomas  Neame  the  elder  and  JohnNeamty  and  the 
Governor  and  Compare  of  the  Bank  of  England^  praying  that 
the  trusts  of  the  will  might  be  performed,  and  that  the  plain- 
tiff Mary  Hills  Hammond  might  be  declared  to  be  entitled 
to  receive  the  dividends  of  the  3400/.  three  per  cent,  re- 
duced annuities  during  her  life,  or  until  she  should  have  a 
child  who  should  attain  the  age  of  21  years. 


Mr.  Hart  and  Mr.  Roupell  for  the  phiintiffs,  contended 
that  this  was  a  beneficial  bequest  of  the  dividends  of  the 
S400/.  stock  to  the  plaintiff  Mrs.  Hammond,  and  that  it 
did  not  depend  on  the  fact  of  her  having  any  children,  excq)i 
that  when  she  should  have  a  child  who  sliould  attain  th^  age 
of  21  years,  her  interest  would  be  devested  and  the  capiti^ 
belong  to  such  child.  It  is  insisted  by  the  residuary  Iqpitee 
thet  tliis  is  a  contingent  bequest  of  the  dividends  to  the  motiie^, 
that  it  is  not  to  take  effect  until  she  shall  have  children,; 
that  she  has  no  interest  except  m  trust  for  her  children, 
that  the  intermediate  interest  belongs  to  the  residuary 
l^atee.  But  it  is  impossible  to  give  that  construction  to  the 
bequest  lliis  is  not  a  direction  to  the  executors  to,  pay  the 
interest,  and  which  is  to  be  acted  upon  only  when  the  sup- 
posed contingency  shall  happen,  but  it  ia  an  immediate  be* 
quest  to  a  legatee  in  trust,  whereby  it  became  inatant^ 
severed  from  the  bulk  of  the  testator's  property,  and  the 
trustee  acquired  an  imrmediate  right  to  have  it  transferred  to 
him.  It  is  an  immediate  bequMt  in  poaseasion*  Then  fol- 
}oiv8  a  direction  bow  he  it  to  dispose  of  it :  he  is  to  ptfy  it 

over 
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over  to  the  plaintiff.  The  pnrpoee  of  appointiiig  a  Crwtee  ^^^^- 
%a8,  that  it  might  be  paid  over  to  Mrs.  Hammond,  and  that  1Ummon» 
the  power  of  her  husband  over  the  legacy  might  be  expluded.  neami* 
The  trustee  is  directed  to  pi^  it  into  her  hands ;  this  <firec« 
tioD  is  coupled  with  an  intimation  of  the  purpose  or  reason 
which  induced  the  testator  to  make  the  bequest ;  viz.  that 
she  might  be  cabled  to  maintain  her  children,  but  the  testa- 
tor  could  not  have  looked  to  the  children  as  the  objects  of 
the  bequest,  for  he  knew  that  she  had  not  any  children  at  the 
date  of  the  will.  It  was  a  bequest  to  his  niece  to  the  intent 
that  she  might  without  being  subjected  to  the  controul  of  her 
husband,  be  enabled  to  mamtain  her  children,  but  it  is  a 
bounty  to  her,  and  a  means  to  enatde  her  to  maintmn  them. 
There  are  many  cases  where  legacies  having  been  given  for 
n  special  purpose,  and  the  purpose  having  failed  without  the 
Imult  of  the  legatee,  the  legacies  have  been  held  lo  be  abso- 
lute. Thus  in  Barlow  v.  Crrani  (a),  where  30l.  was  given 
lo  an  infant  to  bind  him  an  apprentice,  and  the  infiuit 
died  before  he  attained  a  competent  age  to  be  placed 
out  an  apprentice,  it  was  held  by  Lord  Keeper  Norih  that 
the  do/,  ought  to  go  to  the  executor  or  administrator,  of  the 
inlant.  So  in  'Neviil  y.Neoiil  (6),  where  a  legacy  was  given 
to  the  ddest  son  of  J.  N.  to  be  begotten,  '*  for  putting  him 
forth  either  to  law  or  merchandize,*'  one  of  the  objections  to 
the  claim  of  the  legatee  waa  that  the  legacy  being  given  for 
p,  particular  purpojie,  the  legatee  was  not  entitled  imtil  fit  to 
\ie  placed  out,  but  the  c^jection  was  chsallowed,  and  the 
legacy  decreed  to  be  paid.  And  in  Barton  v.  Cooke  {c\ 
where  a  testator  directed  that  his  executors  should  pay  out 
of  his  persomd  eslMe  100/.  for  the  board  and  education  of 
/.  B.  until  he  should  be  fit  to  be  put  out  apprentice,  and 
that  they  should  then  pay  100/.  widi  him  as  an  apprentice 
fee ;  it  appemed  that  J.  B.  had  attained  the  age  of  19  and 
}iad  not  been  put  out  aq  apprentice ;  and  Lord  AhmnUif 


&j 
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held  that  J.  B.  was  entitled  to  die  two  auns  of  100/.  gifen 
for  hb  board  and  education  and  as  an  apprentice  fee.  The 
form  of  the  bequest  over  also  affords  an  argument  in  favour 
of  the  plaintiffs.  It  provides  that  in  default  of  such  issue  of 
the  plaintiff  Mrs.  Hammond^  the  trustee  shall  assign  and 
transfer  ''  the  said  sum  of  3400/.  three  per  cent,  reduced  an- 
nuities" unto  all  the  testator's  nephews  and  nieces,  without  any 
direction  that  they  should  be  entitled  to  the  intermediate  di- 
vidends, from  which  omission  it  may  be  inferred  that  he  in- 
tended that  the  intervenmg  dividends  should  belong  to  Mra. 
Hammond.  The  residuary  l^;atee  is  also  excluded  by  the 
clause  which  expressly  bequeaths  to  him  the  first  half  year's 
dividend  arising  from  the  3400/.  which  shews  a  clear  indi- 
cation that  the  testator  did  not  intend  him  to  have  the  wh<de. 


Mr.  Wing  fields  for  the  lq;atees  over,  and  also  for  Thomas 
Neame  the  younger,  the  residuary  legatee,  contended  that  the 
testator  having  pointed  out  tlie  specific  object  for  which  the 
dividends  in  question  were  to  be  paid  to  his  niece,  the  bequest 
must  fail  until  there  should  be  a  person  to  answer  the  de» 
scription.  It  was  for  the  children  of  his  mece,  and  not  for 
herself.  He  has  not  used  any  words  to  shew  that  he  contem- 
plated the  possibility  of  her  requiring  any  separate  means. 
If  he  had  intended  that  she  should  at  all  events  receive  these 
dividends,  why  should  he  have  made  any  mention  of  her  chil- 
dren ?  It  is  evident  that  he  had  a  distinct  object  in  view ;  he 
has  given  an  interest  to  none  but  the  children,  and  it  is  in- 
tended solely  for  tbeir  benefit.  The  aigument  founded  on  the 
gift  of  the  first  half  year's  dividend  to  the  residuary  legatee  is 
not  conclusive,  for  that  gift  is  to  take  effect  even  though  the 
plaintiff  should  have  children ;  his  intention  in  that  clause  waa^ 
that  in  all  events  the  residuary  legatee  should  take  a  part,.and 
if  there  should  be  no  children,  then  during  the  intermediate 
period,  he  should  take  the  whole. of  the  dividends.  There  is 
no  inconsistency  in  this  bequest,  for  it  is  under  a  new  state 
of  circumstances  that  his  claim  to  the  intermediate  dividenda 
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\b  to  take  effect ;  but  even  if  this  clause  should  be  considered 
at  excluding  the  residuarj  legatee,  it  would  not  apply  to  those 
defendants  who  are  the  legatees  over  of  this  legacy.  TThe 
^ases  on  the  subject  of  legacies  for  putting  the  legatees  out 
as  apprentices,  have  no  application.  Those  cases  proceed 
on  the  principle  that  a  benefit  was  intended  to  the  legatee,  and, 
that  he  shall  not  be  deprived  of  it  by  the  negligence  of  the 
trustee  whose  duty  it  was  to  have  applied  the  legacy  for  his 
benefit.  Here  it  is  not  shewn  that  a  benefit  was  intended  for 
the  plaintiff. 


1818. 

HAXMOfla 
V. 

KaAMSi 


The  Master  of  the  RoLLSk--There  b  some  novelty  in 
die  expressions  used  by  the  testator  in  this  case.   The  legacy 
is  bequeathed  to  Gibb$,  but  he  is  a  mere  naked  trustee,  and  if 
diere  should  be  any  children  of  Mrs.  Hammond  the  plaintiff, 
they  are  to  be  the  catuique  trusts ;  there  is  no  direction  as  to 
any  third  person.    For  what  purpose  was  her  name  intro- 
duced ?  She  was  the  testator's  niece,  and  she  does  not  appear 
to  have  any  other  provision  by  the  will.    There  is  certainly 
some  obscurity  in  the  manner  of  bequeathing  the  diridends, 
for  there  are  no  words  to  express  that  they  are  to  be  for  her 
ovm  use.    It  is  an  immediate  bequest  to  her,  except  as  to  the 
first  half  year's  dividends.    The  question  is,  whether  the  birth 
of  children  was  intended  to  precede  the  vestbg  of  these  divi- 
dends in  berf  If  so,  the  bequest  is  conditional,  and  is  to 
take  effect  provided  only  she  have  children ;  but  there  are 
no  subh  words  of  condition  expressed.    It  is  in  terms  an 
absolute  bequest,  with  a  direction  that  Gibbt  shall  pay  the 
dividends  immediately.    The  purpose  of  the  bequest  was 
that  she  might  be  enabled  to  provide  for  her  children  ;  she 
b  to  be  the  band  to  dbtribute  it.    The  testator  has  directed 
that  she  b  immedbtely  to  have  the  dividends  although  he 
knew  she  had  no  children  at  the  time.    I  am  therefore  of 
opinion  that  thb  b  an  absolute  gift  of  the  dividends  to  Mrs. 
Hammandp  and  that  she  was  herself  the  object  of  the  be- 
quest ;  she  was  not  compellable  by  law  to  maintain  her  chil* 

dren^ 
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dren,  their  maintenance  was  the  purpose  and  object  for  which 
it  was  bequeathed.  If  ti^e  testator  had  meant  this  to  be  ft' 
conditional  legacy,  it  is  probable  that  in  die  clause  which  be- 
queaths it  over  in  default  of  issue,  he  would  have  mentioned 
not  only  the  capital  but  also  the  accumulating  dividends, 
whereas  he  speaks  only  of  the  capital.  The  gift  of  the  first 
half  year's  dividends  to  the  residuaiy  legatee  excludes  the  idea 
of  the  testator's  intending  him  to  have  more.  I  agree  that  it 
does  not  necessarily  follow,  for  even  if  there  are  children  diis 
bequest  of  the  first  half  yearns  dividends  is  to  take  eiFect ;  but 
it  would  have  been  natural  for  him  to  follow  it  up  by  a  direc- 
tion as  to  the  dividends  in  caaeof  tbeie  being  no  childreii,  bad 
soeh  been  hia  intention.  Upon  the  whole  therefore  I  think 
Sirs.  Hammond  took  these  dividends  as  an  absolute  legacy. 


Jm.  t9, 1818.  Ex  parte  SKINNER.— In  the  Matter  of  the  LAWFORD 

CHARITY. 


FOR  the  facts  of  this  case,  an  abstract  of  the  petition,  the 
aiguments  of  counsel,  and  the  observations  of  the  Lord 
Chancellor  at  the  hearing  of  the  petition,  see  2  Mem.  453. 
In  addition  to  the  relief  there  stated,  the  petition  also  prayed 
tliat  the  executrix  of  Jarmaiu  the  trustee  might  admit 
assets  of  bis  estate  and  effects  for  the  purposes  of  the 
petition,  or  otherwise  that  proper  accounts  might  be  taken 
thereof. 


Petition  na' 
der  5«  G.  3. 
e,  101.  (which 
giTes  a  Sam- 
muy  remedy 
in  abuses  of 
trnsts  for  cha- 
ritable pur- 
poses), i>raying 
to  set  aside  an 
a^^reementfor 
a  lease  of  the 
aharity  estate 
betfieen  a 

deceased  trasteeand  the  present  tenant,  directioas  Ibr  retcttiay, 

of  receipts  and  payments  by  the  deceased  trustee,  that  his  representatiTC 
and  the  tenant  might  be  charged  with  the  full  Talue  of  the  estate  from  the 
date  of  the  agreement,  tliat  tlie  tenant  might  make  compensation  for  misma- 
nagement, an  appointment  of  new  trustees,  a  scheme  for  Uie  admhilstratioB 
of  the  funds,  and  aa  account  of  tht  asseu  of  the  deceased  tmstoa  :«-HiitBiissed, 
as  not  befaig  within  the  act. 


The 
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The  LoBD  Chancellor  od  this  dty  observed  tb«t  il        ist& 
iRras  impossibie  to  give  reEef  onder  the  act  of  parliament  (a) ;      mTmlln 
that  there  w»  «>  informaUon  embnang  .1  the  mme  object.,  /.Sb'XS^ 
md  that  this  petition  was  afterwards  presented  as  one  bj  the  Iulwforu 
which  an  those  points  might  be  disposed  of,  but  that  thera 
Witt  hardly  one  of  them  which  was  widiio  the  meaning  of  the 
act.     His  Lordship  added,  that  he  had  varied  in  his  opioioa 
on  the  construction  of  thb  statute,  but  diat  no  one  could  ever 
consider  the  present  petition  to  fall  within  it:  that  it  miglil 
be  doubtful  whether  a  petition  seeknig  a  variation  of  a  1 
would  be  within  the  act,  but  that  one  which  prays  an  t 
of  the  assets  of  a  deceased  trustee  could  clearly  never  be 
within  it. 

Petition  dbnuBsed* 


BAILEY  V.  WRIGHT.  j«..si,i8i8. 

BY  tndentore  dated  in  1794,  previous  to  the  marriage  of    In  a  marriag* 
'  the  plaintiff  with  Miriam  OrreUf  700/.  belonging  to  ^niet  belone- 
the  fatter,  was'vested  in  trustees^  as  to50QL  in  trust  to  pay  the  I^^^UwlJd*^ 
interest  to  the  wife  for  her  separate  use  during  the  joint  lives  defmalt  of  ap- 
of  herself  and  her  husband,  and  in  case  she  should  survive  ber^iiitnittibr 
him,  then  in  trust  to  pay  the  principal  to  her:  but  if  she  unor  per-^^ 
Aould  die  in  die  life-time  of  her  husband,  then  in  trust  to  ^'^  fn>r^ 
pay  the  500^.  as  she  riiould  appoint  in  manner  theffein  aen^*  tabject  as  to 
tioned,  and  in  Aefeidt  iof  such  appointment  ''  in  trust  fo^iht  ^r  the  has'-"* 
next  of  kin  or  personal  representatives  of  the  said  Mirian  JS?  that^on' 

Orrell  :**  and  in  tmst  to  place  Out  the  remaining  £00^  to  the  the  wife*i 

1  •    .-.  1    .      .•    1.*  ...       .        ,  .     .  deathwithont 

plamtitt  during  his  life  upon  bis.  bond  end  to  pay  the  interest  exercising  her 

theipegl  to  him«  or  permit  him  io  retain  the  same  during  his  ^^Iband  was 

life;  and  mease  he  shonM-die  in  the  life-time  of  hia  wife,  ^j^^h^m. 

in  mate  tmst. 
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1S18.       in  tnnt  to  pay  the  principal  to  her ;  but  if  he  should  survWe 
BAiwr       ^^^  ^  P*7  ^^  ^^^  ^^  *^^  persons,  &c«  as  she  should  ap- 
w  **  point,  and  in  default  of  appomtment,  ''  tii  trust  for  the  next 

of  kin  or  pergonal  repmentative  of  the  said  Miriam  Orrdl." 
The  wife  died  without  issue  and  without  exercising  her  power 
^f  appoitltnle^ty  and  the  bill  was  filed  by  the  husband,  claim- 
ing to  be.  entitled  to  die  trust  monies  under  the  ultimate  trust 
^cmtained  in  the  deed :  and  the  cause  having  been  heard  be- 
fore the  late  Master  of  the  Rolls,  and  his  Honour  having  dis- 
miss^ the  bill  with  costs  (a),  the  plaintiff  appealed  from  that 
decree  to  the  Lord  Chancellor. 

Mr.  fVyatt  for  the  plaintiff,  contended,  that  notwidistanding 
the  cases  of  fVatt  v.  fVatt  (6)  Qarrick  v.  Lord  Camden  (c) 
and  Nicholb  v.  Savage  (d),  the  husband  is  to  be  conndered  as 
answering  the  description  of  next  of  kin  of  his  wife.  Those 
cases  did  not  decide  the  question,  but  the  determinations  pro- 
ceeded on  the  particular  words  which  were  diere  used.  fVatt 
V.  JVatt  was  decided  on  the  words  ^'  next  of  kin  of  the  wife's 
own  family,''  and  in  Garrick  v.  Lord  Casnden,  the  widow  was 
held  not  to  be  entitled  under  a  direction  in  her  husband's  will 
that  the  property  should  be  divided  ^  amongst  his  next  of 
kin,  as  if  he  had  died  intestate/'  These  cases  therefore  do 
not  decide  the  present  question.  Supposing,  however,  the 
husband  not  to  be  entitled  under  the  description  of  next  of 
kin,  yet  be  is  entitled  as  the  personal  representative  of  his 
wife.  He  would  take  jure  mariti,  and  recover  by  representa- 
tion. It  will  be  contended  however,  that  be  is  excluded  by 
die  words  of  the  settlement.  If  the  husband  u  not  the  next 
of  kin,  he  is  the  nearest  relation  of  bis  wife,  and  it  is  most 
probable  dmt  the  intention  was,  that  if  the  wife  did  not  exe* 
cute  her  power  of  appointment,  the  property^  should  belong 
to  the  husband.  If  however  the  question  be  a  doubtful  one^ 
the  legal  right  of  the  husband  should  be  allowed  to  prevail. 

ro)l8Kci.49.  (d)atedl8rcff.5ftftiMB  aaM• 

(6)5Fft9.^44.  fiutenptttoteofUr^WethenO* 

Mr, 
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^Ir.  fVetherell,  contri,  was  stopped  by  the  court* 


1818. 

Bailbt 

The  LoHD  Ch  A  N  cbllob  md,  lie  had  read  the  settlement^  WaroeT. 
and  taking  it  altogether,  not  only  that  part  of  it  which  relates 
to  the  5O01.  but  also  tfiat  part  which  relates  to  the  £00/. 
which  bore  stroi^  on  Ae  question,  ha  was  of  opinion  that 
the  husband  in  this  case  4:oilld  not  be  intended  by  the  woids 
nektof  kin  or  personal  representatives,  and  conMf  uantfy  Ihnt 
the  decree  wnsrig^t.  His  lordAip  added,  that  the  hrtetest  as 
lo  the  9O0t.  was  evidently  an  intepsst  to  be  pvovided  for 
aiAer  the  fansband  had  enjoyed  all  be  was  to  be  emtided  to. 

Decree  sffinaed. 


o 


HOVLDTTCH  v.  HGULDTTCH.  F^.4,mz. 

N  the  Idth  Jtmi,  1816,  an  order  was  made  on  the  pe*    WIwk  an 
tifeon  of  the  defendant  for  dw  tazidon  of  his  solicttor's  made  ^^le 
bill  of  costs,  die  defendant  submitting  to  pay  to  the  solicitor  MUdior's  ^biii 
what  should  appear  due  to  him  on  taxation ;  and  it  was  also  ^'^  forttiyiiig 
ordered  that  all  proceedings  at  law  against  the  defendant  on  atiaw^iaS^ 
account  of  the  said  bill  should  be  stayed  until  after  the  reix^^and  Uie 
master  shotild  have  made  his  report.    In  Jpril  1817,  whilst       j.^'^Sl? 
the  taxation  was  proceeding,  and  before  any  report  was  made,  taxation,  and 
the  solicitor  died  intestate,  and  his  administratrix  caused  the  port,  and  no^ 
defendant  to  be  arrested  and  held  to  bail  on  the  15tfi  Jatmaty  for  towiSSjT' 

1818  in  an  action  at  law  commenced  by  her  for  the  bill  of  l>«iosiaada, 

'^  the  toUcitor** 

€08ts«  personal  repre- 

sentative  pro- 
ceeded at  law 

A  motion  was  now  made  on  the  part  of  the  defendant  that  ^jP^'^  the 

*^  client:  held 

dM  aduMnistatiix  and  her  attorney  might  stand  committed  that  thiswas 

»  not  a  cQa« 

as  for  a  contempt  teaipU 

SirSmmmaiUmUfymiUT.Wak^iM  ia  snpportof  the 

motion,  contended^  that  it  was  mt  aeoeasarj  lo  revive  the 

Vt>l.  L  C  order 
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1818. 

HOVLDITCH 
HOUUIITCH. 


order  for  taiation,  and  tbat  the  defendant  having  undertakeil 
to  pay  what  should  be  found  due  on  die  taxation,  that  ukider- 
taking  would  be  avaikble  to  the  adminiatratrix* 


Mr.  Wingfiddj  contriy  insisted  that  the  order  against  pro- 
ceeding at  law  was  determined  by  the  death  of  the  solicitor, 
and  that  the  defendant  might  have  made  an  application  to  the 
court  for  a  revival  of  the  order.  He  also  adverted  to  the 
length  of  time  which  the  defendant  had  suffered  to  elapse 
since  the  solicitor's  death,  without  proceeding  in  the  taxatioiii 
the  solicitor  having  died  in  April  1817,  and  the  proceedings 
at  law  not  having  commenced  vHJanuary  1818* 

The  LoBD  Chancellor  refused  the  motion^  observing, 
that  if  the  master  could  not  proceed  without  a  fresh  order, 
it  was  impossible  to  consider  the  parties  as  guilty  of  a  con- 
tempt ;  and  his  Lordship  directed,  that  on  the  administratrix 
consenting  to  the  defendant's  now  having  a  revived  order,  the 
administratrix  and  her  attorney  should  have  the  costs  of  this 
motion. 


Rotu. 

1818. 
On  a  refer- 
ence to  a  mas- 
ter, noder  stat. 
52  C  S.  e.  101, 
giving  a  sum- 
mary remedy 
in  cases  of 
abuses  of  cha- 
ritable trusts, 
the  master  may 
receive  evi- 
dence by  affi- 
davits, and 
cannot  ex* 
amine  %vit- 
oetses  on  inter- 
rogatories. 


£r  parte  GREENHOtJSfi. 

ON  hearing  the  petition  presented  in  this  matter  under 
the  act  of  parliament  giving  summary  remedy  in  cases 
of  abuses  of  trusts  created  for  charitable  purposes  (a),  an 
order  was  made  (£),  declaring  that  the  corporation  of  Ludh^ 
had  been  guilty  of  a  breach  of  trust  in  pulling  down  St.  Leo- 

(c)  5S0.5.C.  101.  which  enacts  way,  and  upon  affidavits  or  wmA 

'<  that  it  sbali  be  lawful  for  tlie  Lord  other  evidence  as  shall  be  prod«eed 

Cbaocellor,  Lord  Keeper  and  Com-  on  such  hearing,  to  determine  tlMA 

missioners  for  the  custody  of  the  same,  and  to  make  such  order  thf^. 

ffreat  seal,  and  for  the  Master  of  the  In  and  with  respect  to  the  costs  of 

Kolls  and  the  Coart  of  Exchequer  such  applications  as  to  hias  or  Umbi 

and  they  are  hereby  required  to  shall  seem  just." 

hear  racfa  petitioa  in  a  snmaiary  (6)  See  l  ifwU.  at* 

ftarcTa 
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iiaitfs  chapel,  ind  converting  and  disposing  of  the  materialsy        1818. 
and  that  they  should  be  discbaiged  from  being  feoffees  or      j^TjMrff 
trustees  of  the  charity  estate ;  and  referring  it  to  the  master  ORBBKHouta. 
to  appoint  new  feoffees,  and  to  enquire  and  state  to  the 
court  what  were  the  materials  of  the  chapel  and  the  value 
thereof  at  the  time  they  were  converted  or  disposed  of,  and 
what  had  become  of  the  said  materials,  and  that  the  master 
should  enquire  arid  state  what  would  be  the  expense  of  re- 
storing the  chapel  into  the  state  in  which  it  was  when  tha 
breach  of  trust  was  committed. 

The  master  havmg  made  his  report,  a  petition  was  pre- 
sented by  the  corporation  of  Ludlow,  praying  that  it  might 
be  referred  back  to  the  master  to  review  his  report,  on  the 
ground  of  his  having  received  affidavits  lor  the  purpose  of 
finding  what  the  timber  and  other  materials  of  the  chapel 
amounted  to  at  the  time  of  disposing  thereof,  and  the  expense 
of  restoring  the  same,  and  that  he  was  not  justified  in  form- 
ing any  computation  of  such  matters  from  such  affidavits 
and  ex  parte  evidence,  but  that  he  ought  to  have  made  his  re- 
port upon  the  evidence  of  witnesses  examined  before  him 
or  commissioners  appointed  for  that  purpose,  accordii^  to 
the  established  practice  and  usage  of  the  mastei^s  office  and 
of  the  court,  and  thereby  to  have  afforded  the  corporation 
an  opportunity  of  examining  their  witnesses,  or  of  cross- 
examining  those  on  the  other  side;  and  praying  that  the 
master  might  take  the  evidence  by  interrogatories  to  be  ex- 
hibited in  his  office,  or  before  commissioners  duly  appointed, 
according  to  the  established  practice  and  usage  of  the  court 

Mr.  Hart  and  Mr.  PhUlimore  in  iiupport  of  the  petition, 
contended,  that  the  master  ought  to  have  proceeded  to  take 
evidence  on  interrogatories  regularly  propounded,  and  oa 
which  the  other  party  would  have  an  opportunity  of  cross- 
examining  the  witnesses*  The  persons  who  prepare  affida- 
vits will  take  care  to  put  on  the  fiice  of  diem  nothing  mom 

C«  than 
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1818.  *  than  they  wish  to  disclose^  whereas  on  crosS-irtteitogatories 
^J^^  there  is  an  opportunity  of  bringing  out  the  whole  truth.  It 
GBxxNHODtB.  ^ill  be  contended  that  the  form  of  the  petition  under  this  act 
distinguishes  it  from  the  ordinary  course  of  proceeding,  but 
there  is  no  decided  case  on  the  subject,  although  some  of  the 
masters  have  considered  that  they  ought  to  proceed  on  inter- 
rogatories. The  act  was  intended  merely  to  facilitate  the 
proceedings  as  in  a  cause.  If  this  had  been  a  reference 
hi  a  cause  instituted  by  informatioui  the  master  must  have 
proceeded  on  interrogatories  in  the  usual  way,  and  we  should 
have  been  entitled  to  the  bene6t  of  cross-examination.  There 
can  be  no  difference  in  principle  between  the  proceedings 
instituted  under  the  stlntttary  mode,  authorised  by  the  act,  and 
thos6  wkder  an  informatidn.  The  act  only  provides  what 
shall  be  the  proceedings  in  couit  on  the  petition  being  pre* 
Sented,  and  does  not  in  atay  way  refer  to  proceedings  in  the 
master^s  office :  it  cannot  be  considered  as  taking  away  the 
ordinary  mode  of  proceeding.  The  danger  of  proceeding  on 
affidavits  is  strongly  evinced  in  the  present  case,  where  die 
witnesses  have  positively  sworn  to  the  accuracy  of  plans  and 
elevations  professing  to  shew  the  state  of  this  chapel  at  a 
period  more  than  thirty  years  since,  and  the  value  of  the 
materials,  and  on  such  evidence  the  master  has  founded  his 
report.  If  this  mode  of  proceeding  is  to  be  established,  it 
will  be  extremely  difficult  for  masters  to  act  on  such  orders 
of  reference,  as  each  party  will  procure  contrary  affidavits. 
In  a  recent  case  under  this  act,  an  order  was  made  for  the>» 
examination  of  the  parties  on  interrogatories. 

Sir  Samuel  Homily^  Mr.  Be//,  and  Mr.  Heald,  contra. 
In  causes  it  has  been  understood  t)ilit  it  depends  on  the 
masters  themselves  whether  they  will  proceed  on  interrogato- 
ries or  affidavits,  but  in  the  present  case  the  master  had  no 
power  to  administer  interrogatories;  he  had  no  authority 
except  such  aft  the  legislature  has  given  him :  a  new  tribunal 
has  been  constituted,  giving  certain  judges  named  in  the 

act. 
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•ct,  power  to  decide  in  a  aammary  way.    It  is  not  lh^  Court       1818. 
of  Chancery,  it  13  the  uibunal  constituted  by  the  act.    The      tTpSit 
ini|»ter  has  no  more  authority  than  the  parties  themselves;  GaeEMuousB. 
if  the  parties  thought  they  ought  to  have  evidence  of  persons 
irbo  would  not  make  aifidavitSy  neither  they  nor  the  master, 
nor  any  of  the  judges  named  in  the  act  have  the  power  to 
Gonapel  such  persons  to  give  their  evidence.    It  is  said  tliat 
if  the  witnesses  are  examined  on  bterrogatoiies,  evidence 
owy  be  extorted  from  an  unwilling  witness,  and  that  there  ia 
much  inconvenience  in  proceeding  on  affidavits  because  there 
is  00  opportunity  for  cross-examination.    If  there  is  not  the 
power  to  proceed  by  interrogatories,  the  argument  of  incon- 
venieoce  is  of  00  consequence ;  but  it  is  a  mistake  to  suppose 
that  a  party  cannol  be  affected  by  evidence  given  in  a  mode 
wrhich  does  not  afford  him  an  opportunity  of  crosa-examipa* 
tio9.    In  cases  of  bankruptcy  and  lunacy,  and  upon  interlo* 
cutory  applications  to  courts  of  law  for  setting  asid^  judg- 
ments and  annuity  deeds,  questions  of  great  importance  are 
decided  on  affidavits,  and  in  many  caries  on  affidavits  alone. 
71iere  is  no  instance  of  examining  witnesses  on  interrogator 
lies  on  a  petition  in  lunacy  or  bankruptcy.    In  a  late  ca^e  qo 
a  lefeience  in  a  cause,  the  master  thought  he  was  at  liberty 
to  proceed  in  either  way ;  be  received  affidavits,  and  the  Lord 
Cbanoellor  tbouf^t  be  was  wrong  in  that  particular  ci^e. 
The  C98e  of  the  examinarioo  of  parties  does  not  apply ;  the 
court  msij  order  a  party  to  be  examined,  for  it  is  merely 
subjecting  him  to  a  diacoveiy  as  in  the  case  of  a  bill  filed 
against  him.    On  a  reference  to  a  master  in  a  cause,  he 
examines  witnesses  on  interrogatories,  but  there  the  whole 
authority  of  the  court  is  delegated  to  him,  which  is  not  the 
case  here.     When  it  i^  necessary  to  examine  witnesses  in  a 
feCerence  in  n  clause,  the  mode  of  proceeding  is  to  obtain 
the  master  s  certificate,  and  move  for  a  conmussion,  but 
there  is  no  instance  of  such  a  motion  under  an  order  of  re« 
fereoce  in  bankruptcy  or  lunacy.    In  those  cases  the  master 
€90  only  proceed  on  affidavits. 

Mr.  flor^ 
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1818.  Mr.  Hart  in  reply.     It  is  a  first  principle  of  evidence  that 

E^Tp^e  •  P^"^  ^  "ot  t^  b?  bound  by  the  testimony  of  a  witness  whom 
ORBBMitotJSB.  |jg  ijjg  not  an  opportunity  of  cross-examining.  The  practice 
of  the  master's  offices  is  of  no  value  except  so  far  as  it  is 
establbhed  by  the  rules  of  the  court.  It  is  admitted  that  in 
a  cause,  a  master  cannot  receive  affidavits  without  consent. 
!rhe  act  of  parliament  does  not  create  a  new  jurisdiction,  it 
merely  gives  to  the  ancient  jurisdiction  a  more  summary  mode 
of  proceeding,  by  dispensing  with  the  long  and  tedious  pro- 
cess which  must  have  been  goue  through  before  a  decree 
could  be  pronounced.  It  does  not  disable  the  court  from 
receiving  evidence  on  interrogatories,  nor  does  it  exclude  the 
ordinaiy  forms  of  proceeding.  It  appears  that  the  court 
has  deemed  it  consistent  with  the  act^tb  direct  an  examina- 
tion of  the  parties,  on  what  principle  then  can  it  exclude  the 
examination  of  witnesses  i  If  they  are  to  be  excluded,  the 
objects  of  the  act  will  in  many  instances  be  defeated,  as  there 
vrill  be  no  means  of  extracting  information  from  an  unwilling 
witness,  for  the  court  cannot  order  a  person  to  make  an  affi- 
davit. When  the  act  has  not  expressly  given  authority  to  pro- 
ceed by  affidavit  except  in  the  first  stage  of  the  proceeding,  and 
has  given  no  direction  as  to  the  mode  to  be  adopted  subse- 
quently, it  must  be  taken  to  intend  that  the  ordinary  manner  of 
enquiry  should  be  resorted  to.  There  is  no  analogy  between 
this  case  and  bankruptcy,  but  if  there  were,  instances  may  be 
found  in  bankruptcy,  where  in  cases  of  conflicting  evidence^ 
interrogatories  have  been  administered. 

The  Master  of  the  Rolls.  At  present  it  strikes  me 
that  the  proceeding  of  the  master  is  right.  The  question  is 
not  whether  he  has  arrived  at  a  just  conclusion,  but  whether 
he  ought  to  have  received  the  affidavits  at  all,  or  to  have 
directed  interrogatories  for  the  examination  of  witnesses  by 
analogy  to  the  common  form  of  proceeding.  This  act  of 
parliament  certauily  institutes  a  tribunal  new  in  all  its  parts; 
it  authorizes  any  two  persons  to  present  a  petition ;  directs 

that 
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that  the  petition  shall  be  heard  in  a  summary  way,  and  that        1818. 

^  upon  aflBdavits  or  such  other  evidence  as  shall  be  produced      e^  p^ra 

Upon  such  hearing^'  the  court  shall  determine  the  same ;  so  that  GaaaaHowit. 

if  the  same  questions  had  come  before  the  court,  it  is  quite 

clear  that  they  might  have  been  determined  on  affidavits,  and 

t^  determination  could  not  have  been  impeached.    Then  is 

the  master  to  institute  a  mode  of  proceeding  different  from 

that  which  is  to  be  adopted  by  the  court  i  The  act  does  not 

in  termiuif  authorise  any  reference  to  the  master,  and  the 

question  is,  whether  he  is  to  adopt  an  analogy  to  the  pro^ 

ceediqgs  in  causes.    Why  is  he  to  do  that,  when  ii^  th^  former 

stages  there  is  no  such  analogy  ?  There  fpay  be  great  incon* 

venience  in  dedding  difficult  matters  on  affidavits,  and  that 

<;ircum8tance  might  perhaps  have  been  an  objection  to  the 

act  in  iotOy  but  the  l^lature  have  thought  there  was  a  ha* 

lance  of  coaveaieDce  in  favour  of  this  mode  of  proceeding. 

Cin  f he  master  institute  a  different  mode  of  enquiry  from  that 

which  is  prescribed  by  the  act,  and  which  the  court  was  bound 

to  follow  ?  All  the  inconvenience  imputed  to  the  proceeding 

by  affidavits  before  the  master  would  equally  apply  to  that 

mode  of  proceeding  before  the  court.    The  master  has  no 

power  to  issue  a  commission.    This  is  a  summary  jurisdiction 

and  to  be  taken  strictly  according  to  the  mode  prescribed.    If 

^e  legislature  had  intended  that  there  should  be  a  different 

mod^  in  the  nlCerior  proceecbngs,  they  would  have  so  expressed 

i^  bat  they  have  been  totally  silent    With  regard  to  the  anap 

logy  fo  the  proceedings  in  causes,  which  is  contended  for  by 

the  petitioners,  why  are  we  on  a  petition  to  adopt  an  analogy  to 

anptber  form  of  proceeding?  The  more  natural  analogy  is  to 

matters  of  petition,  where  they  f  re  in  the  habit  of  proceeding 

by  affidavit^.     I  canqot  at  present  see  that  the  master  did 

wrong  in  receiving  affidavits,  but  I  ^ill  consider  it  and  mei\- 

tioii  the  subject  again. 

Htt  Honour,  on  a  subsequent  day,  said,  that  he  remained  of      ptk.  i& 
t|ie  opinion  he  bad  before  expressed. 

JONES 
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««>"»-^  JONES  «.  CURRY. 

Feb,  10, 16, 
1818. 

Where  ^.  by    JMTILLTJM  BROWNE  by  his  will  dated  the  17* 
his  will  gave        rr  ,  •  t     .  •       . 

retlestatf>,aiKl  January ,  1810,  gave  and  bequeathed  unto  the  de- 

^titrSSSit-  fendants  Currjf  and  pmty,  a  moiety  or  half  part  of  certain 

^^^S^lf^    frediold  hereditameQU,  and  also  all  his  household  furnfturey 

Bitnre,  Unen,     bed8>  bedding,  plate,  Iben  and  china,  and  his  stock  in  trade, 

■uchVrsomu  i^ioney,  securities  for  money,  d^bts,  and  all  the  residue  of  his 

^'u  ap?oiD^^    i^al  and  penonal  estate  and  ^i^U  :   To  hold  to  Curry  and 

udB.  byhjr    Drurv.  and  the  survivor  of  them,  and  the  heirs,  executors, 

io  «8  to  put     administrators  and  assigns  of  such  survivor  for  ever ;  upon 

gave^'^Umy    ^^^  ^  permit  Isabella  die  wife  of  Robert  Common  to  have 

S^fwiuu    ^  ^^^  ^^  ^^  enjoyment  of  his  household  furniture,  beds, 

Meyer  deno-     bedding,  plate,  linen,  and  chba,  during  her  life :  and  from 

certain  per-      and  after  her  decease,  upon  trust  to  divide  apd  distribute  the 

legacf^^and^u  "•™®  household  fumitpre,  beds,  beddii^,  pkte,  linen,  china, 

*pi"ii^7»  ^<l     or  the  money  arising  from  the  sale  thereof  (in  case  the  same 

hoiuehoid  far-   rfiould  be  soM)  among  the  children  of  Isabella  Common:  and 

udphiti^'^biit  ^  default  of  any  soc^  is9ve,  chiM,  or  children,  then  he  di- 

wiJtolliS"^-    "^^  **^  ^^  housdiold  furniture,  beds,  bedding,  plate,  and 

mencetothe    china,  should  go  mito  such  person  or  penons  as  Isabella 

the  property     Common,  should  by  her  last  will  and  testament,  notwith- 

he^^^tb^Ods^*  standing  her  coverture,  give  and  bequeath  the  same:  and 

wu  not  a  good  upon  fiitlher  trust  diat  the  trustees  should  sell  and  dispose  of 

execution  of        *  , 

the  power,       his  stock  itt  trade,  and  %^  in  all  his  outstanding  estate  and 

real  OT*pol^.  ^  effecUy  and  phce  out  ^  monies  arising  therefrom  upon 
2Sditfmt****'i  8^^^™™^^  or  real  secutitiea,  and  that  they  should  pay  all 
evidence  was  the  rents,  dividends,  and  proceeds  of  his  said  freehold  pre- 
to  shew  that  mises  and  of  the  residue  of  all  his  personal  estate  and  effects 
Mnai  estete  of  ^ha**^^^^  ^^^  *«  »aid  Isabel/a  Common  for  and  during 

her  own  to       the  term  of  her  natural  life ;  and  after  the  decease  of  Isabella 

satisfy  the  be-  ' 

quests;  but 

tiiat  SDch  evidence  would  be  admissible  as  to  the  real  estat*,  had  a  clear  intention 

to  pass  real  estote  been  apparent  on  the  will. 

Common 
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Omman  thoold  assign,  &c.  all  his  said  freehold  premiseSi       ]gii. 

and  all  the  residue  of  his  persooal  estate,  amoqgst  all  her       "Soui 

issue,  child  or  children ;  aud  in  default  of  any  such  issue,      _  v- 

.  .  Guft|iV« 

child  or  children,  he  directed  that  his  said  freehold  prembes, 

and  all  the  said  residue  of  his  said  real  and  personal  estate, 

and  effects  whatsoever,  should  go  unto  such  person  or  pen- 

sons  as  the  said  JmUUa  Cowmon  diould  h;  her  last  will  and 

teftament,  notwithstanding  her  coverture,  give,  devise,  and 

bequeath  the  same  estate  and  efijscts. 

The  testae  died  in  4p^  18H,  le^viiy  Robnt  and  iso* 
ieUa  Onrnmm  surviviqg.  I$ub€lla  Common  afiter  the  daatii 
of  Ur  husband,  by  her  will,  dated  ft5tb  Septmb^r,  )81SK« 
and  attested  by  three  witnessesi  e^iprassad  herself  in  the  fok 
lowing  terms :  **  \  igar^  and  bequeath  noto  my  /atber  and 
p^Uier  Thmm  mAJan,  #11  my  estala  and  ^o^tn  of  what* 
sp^eer  d^nonunatioD,  except  the  sum  of  10/.  ftr  unmm 
pnt9  my  sister  Mary  until  she  marries,  with  half  of  my 
trinkets  and  clothes,  the  other  unto  my  sister  Ami  Pearson, 
with  thefouf  of  IQO/*  tobe  paid  sik  months  afiter  my  decease, 
aud  tl^  same  |i|ii|  fo  my  sister  Marjf  afiter  her  marriage;,  biil 
in  case  ^shotild  not  marry,  ^e  IQl.  per  annum  to  beregun 
larly  |^  eveiy  half  year;  at  ^e  decease  of  my  father  an4 
snothar,  the  proper^  Iq  be  equiflly  divided  between  my  hro* 
fbcm  mtd  siflers  share  and  fhare  ^|ike ;  and  in  case  Jjm 
f^mtrmm  dies  before  she  receives  ber  legacy,  the  same  to  bn 
the  property  of  Tkom^s,9o^  of  ThomoM  and  Jnn  Pearmn^ 
Ukewiae  fl|y  household  fifmituiae,  with  linen  and  plate,  to  be 
equaUjf  diyidpd  between  Jmn  and  Marg  my  sisteo;  an  ii^ 
ventory  |a  be  taken  ai  soon  as  my  decease,  and  opt  to  ba 
divided  until  the  dec^aae  of  my  father  and  nyother,"  The 
will  9X90  contained  another  bequest  of  a  h^gaqr  of  6OL  an^ 
a  direcliM  for  the  pi^ipbase  of  a  fold  riqg. 

Isabella  Common  died  without  issue,  and  the  bill  was  filec^ 
|>y  her  father  and  mother,  bnnbers  and  sisters,  against  Curry 

and 
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1811.  and  Drury  tbe  executors  of  Bro/amtf  and  agabst  Richard 
j^a^  ElKott,  the  heir  at  law  of  Brtmne,  insisting  eidier  that  /la- 
€oBaT»  ^^^  Common  took  an  absolate  interest  in  the  real  and  per- 
sonal estate  of  the  testator  Browne,  or  that  her  will  was  9 
▼alid  appofaitment  of  the  real  and  personal  estates  of 
Broome,  sobject  under  bis  will  to  her  disposal,  and  prayii^ 
a  decla^ioD  to  tfiat  effect  and  a  conveyance  and  aocotml 
accordbgly* 

The  pUuntiffs  went  into  parol  evidence,  the  s^bsta^oe  ot 
which  was,  that  after  the  death  of  the  testator  Browne,  no  sde 
of  the  household  furoiture,  plate,  and  Knen,  which  had  be> 
knged  to  him,  was  ever  made,  but  those  articles  were  takeo^ 
to  the  vesideDce  of  Isabella  Common  and  her  husband^  and 
were  possessed  by  Isabella  Common  up  to  the  time  of  her 
death,  and  that  she  was  entitled  to  no  pnqper^  in  her  ow» 
right,  except  a  sum  of  100/.  and  three  sets  et  cotton  furailwe 
wvidowhangiBgl. 

Mr.  Trower  and  Mr.  Mathewi  for  the  phintiffii,  abanr 
doned  the  point  made  by  the  bill  as  to  Izabdla  Conrmom 
having  taken  the  absolute  interest,  but  they  contended  that 
by  the  wiH  ot  Isabella  Common  the  power  of  appointment 
given  to  her  by  the  will  of  Browne  was  well  executed 
There  is  no  express  reference  to  the  power,  but  it  has  lott|f 
been  settled  that  such  a  reference  is  not  necessary,  and  that 
if  it  appears  that  the  party  meant  to  exercise  the  power,  tfie 
court  will  give  effect  to  the  intention.  Thus  iaProbertr. 
Morgan  (a)  liord  Hardwkke  observes,  that  if  a  man  has 
power  to  charge  an  estate,  it  is  not  necessary  m  the  execu- 
tion of  it  he  should  refer  to  the  deed  out  of  which  the  power 
arises,  for  in  a  court  of  ^uity  it  is  enough  that  his  intent  ap» 
pears,  and  if  m  the  execution  he  sufficiently  describes  the 
fftates  he  bad  a  pow^r  to  charge,  the  estate  ia  certainly 

boim4* 
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)[>ound.     And  in  Andrews  v.  Emmot  (a),  there  are  obsem^r        281&. 

jdons  of  Lord  Kenyan  and  Lord  Thurlow  to  the  sannc  eflfect        ^^^^ 

In  Bennett  v.  Aburrow  {b)  Sir  William  Grant  expressly  aUtes      ^][^^ 

that  it  is  not  now  necessary  that  there  sboald  be  an  express 

reference  to  the  power,  but  that  the  intention  may  be  coU 

lected  from  other  circumstances,  a^  that  the  will  indndea 

something  the  party  had  not  otherwise  than  under  the  power 

of  appointment,  that  a  part  of  the  will  would  be  wholly  in* 

operative  unless  applied  to  die  power.     In  the  present  case 

Ae  will  of  Isabella  Common  will  be  inoperative  unless  it  can 

be  considered  as  an  appointment,  for  die  testatrix  had  nil 

property  out  of  which  the  annuity  of  10/.  could  be  paid.    It 

is  proved  that  she  had  no  property  whatever  in  her  ovni  ri|^t^ 

except  a  sum  of  lOOl.  which  is  insufficient  to  answer  tim 

purposes  of  her  w31.  She  also  bequeaths  household  furniture^ 

Imen,  and  plate,  and  it  is  in  evidence  that  she  possessed  nona 

of  these  articles  except  such  as  were  the  subject  of  the  power^ 

nor  was  she  entitied  to  any  real  estate.    If  she  had  coa* 

tracted  debts,  and  had  by  her  will  dhrected  them  to  be  paid 

out  of  her  estate,  it  could  not  be  contended  against  creditors; 

that  they  should  not  be  paid,  because  she  had  not  referred  tQ 

the  power.    Another  argument  in  favour  of  her  intention  to 

exercise  the  power  as  to  the  real  estate,  may  be  drawn  froaa 

the  circumstance  of  the  will  being^  attested  by  three  witnesses, 

for  though  the  power  does  not  prescribe  anj  number  of  wit* 

nesses,  yet  it  is  evident  that  she  had  real  estate  in  her  contenn 

plation,  and  she  was  ^titled  to  none  except  that  whidi  wia 

the  subject  of  the  power.    In  Standen  v.  Standen  (jc),  the 

party  exercising  the  power  had  no  real  estate,  and  her  w3l 

was  attested  by  three  witnesses,  which  circumstance  was  mudi 

relied  on  by  Lord  Rede$dale  and  Sir  Jaff^  Man^ield,  jAo 

argued  the  case  in  support  of  the  execution  of  the  power^  and 

Lord  Rossfyn  held  the  povrer  to  be  well  executed  though  oi^ 

a  different  ground;  ^'\aBradfy  w.fVestcott((f)Sir  IVifliam 

(a)  f  Bro.  C.  <?•  «97*  <c)  S  Va.  inn.  589. 
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19 1  f *  Cfo^t,  tbough  he  disaented  firo«i  the  argmneiit  on  wbicb  Loid 
]foii^  Xooi^  proceeded  in  Standen  t.  Statd^n,  thoiigkl  ihc  4eci- 
CinijiT*  ^^^  ^"^  ^^^  "P^"  ^^  Bfguvient  ef  the  counsel  who  con- 
Iraded  duit  the  power  was  well  eieciitec^  but  upon  special 
gfOMDdf,  depending  on  the  cirauastance  that  tb#  wi)l  was 
atltsted  bj  tbref  witnesses,  widi  referen^pe  lo  her  power  ta 
4ispose  of  that  estate* 

Mr.  Hart  and  Mr?  Parker  fpr  the  defendaaCf^  adpnittedl 
<bat  a  dim:t  reference  to  the  power  was  not  necessary,  boi 
they  cpnt^ded  that  it  >niist  appear  on  th^  fiice  of  the  instnir 
ment  that  it  was  the  intention  of  the  party  to  act  on  the  snb- 
ject  pf  the  powers  so  that  the  instmioeat  ia  incapable  of 
aigr  rational  con^trnctiop  unless  it  can  be  applied  to  the 
pow^»  Tbeqnesiiop  is  not  whether  it  is  highly,  probable 
that  the  testatrix  hitended  tp  execute  her  power,  but  whether 
she  haa  given  snfficisnt  evidence  to  the  ^Qurt  ^i  such  was 
her  intenlipii.  The  fiicl  of  the  iQadef  uacy  of  her  own  pro- 
9#rty  to  pay  the  l^iaeies  may  be  laid  oi4  of  the  case,  for  it  is 
^kar  that  Ibf^  court  cannot  look  at  the  circumstaiK^es  of  her 
peraonil  estnt#  for  the  purpose  of  giving  a  construction  to  the 
wUly  nor  resort  to  entsinaic  ewdence  to  ascertain  whether  the 
b^neat  can  be  satis^^d  without  reference  to  the  proper^  sub- 
ject to  tiie  power.  This  appears  dearly  from  the  judgmenta 
of  Ae  l4vd  Cbancellor  in  N^ji^nock  v,  Jfigrtamia^  and  of 
Sir  tVilHinn  Qrawt  m  Joma  ?.  Tuekirfjk).  Tbeie  is  nothing 
on  the  Ace  of  this  will  tp  shew  any  such  intention.  If  a 
testator  gives  all  his  bonaebold  fumitnrcj  oot  bping  pmaesaad 
ofanyatthetiflM^itcouldnotbeeeMdeiedas  openUtiyoa 
fooilure  which  was  not  strictly  his  own,  fi^  a  will  o(  per« 
aonaltyis  transitory,  and  h^  any  intend  that  it  shall  pass  arti- 
cles of  penpnalty  he  may  afterwards  ecfwe.  With  regard  ta 
tbo  real  estate,  there  are  no  words  indicating  an  intentiou 
tfi,  di^ose  of  property  of  that  description ;  aecoidiag  tp  dio 

(f)7  Vet.  400,  (^t Afmv.  559. 

late 
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tate  case  of  Doe  v.  Rout  (a\  it  is  at  least  questionable  ^lieliitf        l HI 5. 
these  words  would  have  passed  real  estate  of  the  testatrix  her«-        j^S^ 
•elf,  and  the  argument  drawn  from  the  attestation  by  three       ct«ji«. 
witnesses  would  there  have  been  equally  applicable^  and 
yet  the  court  of  Common  Pitas  were  unanimously  of  opinion 
(bat  the  real  estate  did  not  pass.    There  are  no  words  in  this 
will  pointing  at  tile  power,  nor  any  which  may  not  be  satisBed 
fay  being  applied  to  pfx>peirty  belonging  to  the  testatri^L  herself. 

The  Master  of  ike  Rolls.  In  this  case  the  plaintiifs  F«6. 16. 
had  originally  made  two  points ;  first,  that  tsabelia  Common 
took  an  absolute  interest  in  the  property  in  the  event  of  her 
dying  without  issue ;  that  point,  however,  was  very  properly 
abandoned,  for  it  is  clear,  that  under  the  will  of  William 
Browne,  she  took  merely  a  life  interest  with  a  power  to  dis- 
pose of  it  by  wilL 

This  reduces  it  to  the  other  point,  namely,  whether  the  wilt 
of  Isabella  Common  was  a  valid  appointment ;  and  the  first 
question  is  whether  it  can  be  collected  on  the  face  of  Isabella 
Commands  will,  that  she  had  eiecuted  the  power  given  to  her 
by  Ifilliam  Browne,  lo  dispose  of  his  personal  property  after 
her  decease  without  issue.  I  state  thb  because  it  is  now 
clearly  settled  that  the  court  is  precluded  from  going  out  of 
the  will  with  regard  to  the  personal  property.  Whatever  may 
be  the  inability  of  the  party  to  satisfy  out  of  his  own  property 
the  dispositions  he  has  made,  the  court  cannot  examine  into 
the  state  of  the  property  at  the  date  of  the  will,  or  at  the  ^eath 
of  the  testator,  notwithstanding  the  court  may  be  satisfied 
it  was  the  party*s  intention  to  execute  his  power.  In  Jonee 
V.  Tucker,  which  is  a  very  strong  case.  Sir  Willidm  Grant, 
although  he  declared  that  in  his  own  private  opinion  the  in* 
tenUon  was  to  give  the  money  which  the  testatrix  had  a 
power  to  dispose  of,  refused  to  direct  an  enquiry  into  the 
circumstances  of  her  personal  estate.  As  to  the  personal 
(«)  7  Tmmi,  79. 

estate 
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1818;  Estate  therefore,  the  court  must  see  whether  any  inten^oo  to' 
ioMBt  txercise  the  power  is  apporeDt  on  the  face  of  the  instrument. 
CoMiy*  ^^  '^  ^^^'^  ^^^^  "^  ^^^  intention  appears;  it  is  expressed  in 
terniis  Applicable  to  her  own  property  alone,  and  contain^ 
nothing  referable  to  the  p6w6r.  The  evidence  adduced  was 
such  as  ought  not,  consistently  with  the  decisions,  to  be  re- 
ceived, for  it  oidy  went  to  shew  that  she  could  not  mean  her 
own  property,  in  consequence  of  its  insufficiency  to  answer 
ibe  bequest^; 

The  only  remaming  question  (and  without  it  the  case  i^ 
hftfdly  open  to  argument)  is  respecting  the  real  estate,  whe- 
ther it  can  be  collected  from  the  face  of  the  instrument  and 
extrinsic  evidence,  which  in  this  case  the  court  may  resort  to> 
that  the  intention  of  this  testatrix  was  to  execute  her  power. 
There  is  a  shade  of  novelty  in  this  case,  but  upon  considera- 
tion I  do  not  feel  myself  justified  in  pronouncing  a  judicial 
opinion  that  she  intended  to  execute  the  power  as  to  the  real 
estate.    The  case  of  Standen  v.  Slanden  shews  that  with 
regard  to  real  estate  the  court  b  at  fiberty  to  examine  into 
the  testator's  property  for  tlie  purpose  of  ascertaining  whe- 
ther he  has  any  real  estate  of  his  own  on  which  the  devbe 
may  operate,  and  if  in  this  case  there  had  been  an  intention 
to  dispose  of  reaf  property,  there  would  have  been  a  right  to 
Resort  to  evidence.     But  here  are  no  words  to  shew  that  tb^ 
will  would  be  inoperative  unless  resort  were  htfd  to  the  real  es- 
tate of  Browne.    The  testatrix  uses  th«  words  ^*  my  estate  and 
ejects  of  whatsoever  denomination,"  which  would  pfobably 
have  been  sufficient  to  embrace  any  real  property  ihe  nciight 
have  been  entitled  to,  but  would  they  have  gone  beyoncf  that 
to  embrace  property  not  belonging  to  her  ?   It  is  atl  *^  mf 
estate ;  it  is  to  comprehend  only  any  property  she  might  her- 
self be  entitled  to,  and  the  words  would  be  satisfied  by  being 
applied  to  that  property.    To  apply^  them  to  the  property  of 
Browne,  you  must  reject  (he  pronoun  which  confines  it  i& 
property  of  her  own :  and  though  she  had  no  real  property, 

she 
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die  bad  iperaooalty  to  which  the  words  might  be  applied)  and        ldlft« 
to  hold  4ho0e  words  applicable  to  other  property,  would  be       j^i^ 
to  coBtradict  rather  thaa  to  give  effect  to  the  words  of  the      oimat; 
mil.    There  is  nothing  ia  the  description  sufficiently  deter^ 
ninate  and  precise,  to  shew  that  the  testatrix  intended  to^ 
dispose  of  the  property  of  William  Browne,  nor  is  theris  any 
thiog  on  the  face  of  this  will,  which  may  not  be  satisfied 
by  applying  it  to  the  property  of  the  testatrix  herself. 

Bill  dismissed  without  costs,  except 
the  costs  of  the  trustees* 


CRAWSHAY  V.  COLLINS.  M.4,  ittt. 

BY  an  order  made  by  consent  in  this  cause,  all  matters  in  An  order  was 
difference   between   the  parties  were  referred  to  iho  sent  re/eninf 
award  of  three  gentlemen  of  the  bar,  with  liberty  to  any  of  in  diffei«Dce 
the  parties  to  apply  to  the  court  as  they  should  be  advised*  ^u-2^l5* 
The  suit  was  instituted  by  the  plaintiffs  as  assignees  of  NobUf  with  liberty  te 
a  bankrupt,  claiming  to  be  entitled  to  certain  shares  in  a  busi-  ties  to  apply 
aess  alledged  to  have  been  carried  on  by  the  defendants  in  I^^^^JJJi^  b^ 
partner^ip  with  the  bankrupt.     Noble  having  since  the  date  »<*vi8ed  t  t^ 
of  the   order,  and  when  the  arbitrators  had  gone  through  tion  refused  to 
nearly  the  whole  case,  become  bankrupt  a  second  time,  a  tomtoriitopU. 
question  arose  respecting  the  necessity  of  obtaining  the  con-  fSb»t^**t  **" 
currence  of  bis  second  assignees  in  .the  reference,^*and  a  con-  though  they 
yersation  took  place  at  a  meeting  of  the  arbitrators  and  the  the  i^Lce. 
parties,  in  which  some  expressions  were  used  by  the  defendant 
Collins  and  his  counsel,  which  it  was  contended  by  the  plaintiffs 
amounted  to  a  countermand  or  revocation  of  the  reference  on 
the  part  of  the  defendant.     In  consequence  of  this,  and  with 
a  view  of  obtaining  the  opinion  of  the  Lord  Chancellor  on 
the  subject,  a  motion  was  now  made  on  the  part  of  the  de- 
fendant, that  the  arbitrators  should  be  directed  to  proceed  in 
the  matter  of  the  reference. 

Mn 
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1818.  ]^r.  Soliciior-General,  Mr.  Roupetl,  and  Mn  Betimes^  m 

CftAwsHAv  support  of  the  motion,  contended  that  the  parliea  coold  not 
CoLum.  withdraw  from  the  arbitration ;  that  an  order  though  made 
by  consent  could  not  be  retracted,  and  that  neither  of  the 
parties  could  without  die  authority  of  the  court  or  the  consent 
of  the  other,  withdraw  from  die  arbitration ;  but  lupposMg 
diey  could,  that  diere  most  be  a  formal  notification  tB  die 
arbitrators,  somethii^  amounung  to  an  express  letrazit,  and 
they  insnted  that  the  assignees  under  the  first  commisaon 
were  capable  of  representing  ail  the  interest  of  the  bankrupt  ^ 
that  the  circumstances  alledged  to  have  taken  place  between 
the  parties,  did  not  amount  to  a  determination  of  the  re- 
ference, supposing  the  parties  possessed  the  power  of  deter 
mhiing  it. 

Sir  Samuel  RomHly  uui  Mr.  fliarrf,  contri,  contended,  that 
there  was  no  precedent  of  such  a  motion.  If  the  authority 
of  the  arbitrators  is  not  determmed,  the  order  prayed  for  is 
nnnaoessary :  if  it  is  determined,  die  court  cannot  give  it  to 
them.  The  arbitrators  must  decide  for  diemselves ;  they  have 
no  right  to  a  judicial  opmion  in  tfaia  way.  If  one  of  the 
parties  refuses  to  appear,  die  arbitrators  may  proceed  tt 
parte. 

Mr.  SoKcitor-Getieral  in  reply.  There  is  certamly  some 
novelty  in  die  present  application.  The  only  reported  case  in 
which  such  an  application  appears  to  have  been  made,  is 
Wood  V.  Leake  (a),  before  Lord  Ersldne.  In  that  case  ibe 
motion  was  refused,  but  it  does  not  seem  that  die  arbitrator 
bad  accepted  the  reference :  but  in  a  case  like  the  present, 
where  the  arbitrators  are  constituted  by  the  court  and  have 
actually  taken  on  them  the  burthen  of  the  reference,  the 
court  has  a  controul  over  them,  and  they  cannot  recede.  The 
gentlemen  to  whom  this  case  has  been  referred,  ut  anxious 
to  proceed  If  the  difficulty  is  removed.    There  is  no  doubt 

(«)isref.4is. 

that 
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i^t*ir  bike  puty  may  recede  the  light  b  mutii^i  bift  di«        IQ^^- 

liriiiopal  question  ii  whether  CoOhtt  haa  reced^il  in  paint  of   Ckawmiat 

iact.    With  regard  to  the  hw^  there  ifl  no  case  mhich  applies     Coutiis. 

predaely,  or  by  analogy.    In  Lord  CoAe*8 1^  it  wm  held  (a)^ 

that  in  case  of  a  refierence  by  bond,  the  paity  may  recede, 

but  it  is  A  forfintupe  of  the  bond>  but  I  do  not  find  any  mle 

laid  down  respecting  a  reference  by  order  of  court '  In  courts 

of  kw,  where  Ae  parties  agr«e  tb^t  the  submission  shall  be 

made  a  rule  of  court,  they  may  recede  before  it  is  actually 

made  a  ittle,  but  whether  they  can  recede  afterwards  does  not 

appear. 

TAe  LofiD  Ch4Kcbllor.  This  motion  brings  forward 
^.H^est^op  yvt^ch  I  do  not  know  ho^  to  dispose  of.  The 
^bje^t,  if  I  m»4^t^nd  it  ngbl)yy  is  to  determine  whether 
C^Ufmh^s  fat  «i|  end  to  fbe  (irbitration.  On  the  one  hand 
it  is  coolf lufed  by  Collins  ^at  he  has  not,  on  the  other  hand 
it  IS  said,  that  on  the  occasion  referred  to,  he  said  more 
4uia  ^e  .ngw  represents  himself  to  hav^  said,  and  that 
he  did  ip  Act  detq;mine  it  But  if  I  say  that  he  did 
aot  ^d^;tf^T^ne  ll^e  ^^trstion,  the  very  hypothesis  would  be 
en  admj^j^^  ^^t  |ie  .iqiglit,  and  if  you  admit  that  he 
mi|^  thie  oH^er  pwty  Plight  al^  determine  it.  And  that 
}ete  in  ,apotber  fuips^,  Mrhe^er  the  coi^rt  is  to  say  what  the 
l^tiet  C)in  do  w  siv^  a  ease.  Tber®  i^ave  been  many  cases 
aad  much  discussion  in  this  court,  on  the  question  whether 
arbilraCors  did  no|  stand  in  the  place  of  masters,  bitf  we  have 
loaig^  1^  rid  of  that  doctrine.  It  wes  once  argued  that 
CBoeplipiiB  might  \ie^filf/^  to  ^n  award  (A),  but  it  w^s  never 
coutoided  tkfit  tjh^  CQ^rt  coiijd  order  arbitrators  to  pro- 
ceedy  if  d|ey  cbd  net  choose.    What  is  to  be  the  state  of  the 

(«)  ^  ^t>^*  CfMe.  a  C0. 8X  i.  hcM  by  Lord  Thmrl^Wy  vrho  said  lie 

(|k)TliU  appcssri  tD  Bave  liben  did  not  agree  with  ^e  casaa  ia  Kpp- 

^^^^'^(Ma  y*  Qfrrf9gt^»t  ^e**  i*oti.    T^  aathoritiea  on  this  nib* 

469.  ^i7K:mfK  t  rSn.  t0,  spd  ject  are  collected  by  Mr.  Ii«f*^y 

Pkif  ^Jmt^B  4,j^ro.  C.  C,  127.  in  htf  notes  to  CreMey  t.  Cmrhigtim 

B«t  in  Wnffnigf  v.  H'dit^n,  %  ffro.  and  tfidi  v.  Coofh,  u(.  mtp.  M  tlso 

C.  C.  S^  and  leUy  ▼.  wmuunMy  S  to  Broum  v.  BfMOii,  1  K«ra.  150. 

ilrsb  C  C.  163,  ihm  contrary  waa  ^ 

¥o|i.  I.  D  court 
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1818.        court  if  it  is  to  be  applied  to  on  every  question  which  may 

Crawshat    ^^^  ^^  ^^^  course  of  a  reference  to  arbitration  ?  I  Aould 

^    «•  have  tbouffht  that  as  the  arbitrators  best  knew  what  had  passed, 

they  might  have  proceeded,  leaving  it  to  the  plainti&  to 

endeavour  to  stop  them. 

Motion  refused,  with  costs. 


Feb.  10, 11,  n.  WOOD  V.  GRIFFITH. 

Onaqacstioii  Y\Y  articles  of  agreement,  dated  15th  November  1797, 
on  the  con-  i-C  &  •»  o .  .      , 

•traction  of  an  JJ  Michael  Hicks  Beach,  with  the  consent  of  Richard 

court  will  en-  MessiUr  and  Joseph  Pitt,  agreed  to  sell  to  the  defendant 
c^CTsuS**"  *"  ^••■*®  ^^^^^^  the  East  Mar*  estate  for  23,000/.,  and  by 
meaning^  as  an  indorsement  on  the  articles  the  defendant  declared  that  the 
certain  and  purchase  was  made  for  the  use  and  benefit  of  himself  and  of 
uU^^'a^in!'  *«  plaintiflF  in  equal  moieties. 
trarycon»trac-      On  the  %^ih  January  1806,  Beach,  Messiler,  and  Pitt, 

tion  which  _,  "^  •         i        i  •     •i»' 

would  have  the  filed  their  bill  in  the  Court  of  Exchequer  agaiust  the  plaintiff 

f^^t^g^'ft.^'^  and  defendant,  and  against  one  Hall  (die  tenant  of  the  East 
P^orSSSce^  ^^^^  ^*^^®'  "°^®'  *  '^**®  granted  to  him  by  the  plaintiff) 
of  an  award  stating  the  articles  and  indorsement,  and  that  the  plaintiff 
in  equity,  it  and  defendant  had  been  permitted  to  enter  iuto  the  posses- 
menf  on 'tS^a  sion  of  the  estate,  but  that  only  7000/.  of  the  purchase- 
pointed  out  by 

a  third  person;  and  though  equity  will  not  specificaUy  perform  an  unreasonable 
agreement,  that  doctrine  does  not  apply  to  an  agreement  embodied  in  an  award. 

Therefore  where  A.  and  B.  having  jointly  contracted  for  the  purchase  of  an  68« 
tate,  submitted  all  matters  in  dift'ereuce  between  them  to  arbitration,  and  the 
arbitrator  awarded  that  they  should  join  in  authorizing  a  sale  of  their  interest  in 
the  estate,  although  a  snit  was  depending  against  them  for  the  specific  perform- 
ance of  the  contract  for  purchase,  and  it  was  yet  undetermined  whether  the  ven- 
dors could  make  a  good  title,  no  report  having  been  made  under  an  order  of 
reference  as  to  the  title  in  that  suit,  a  specific  performanee  of  the  award  was 
decreed. 

An  award  directing  the  sale  of  such  an  interest  is  not  objectionable  under  the 
doctrine  of  maintenance  and  champerty. 

The  circumstance  of  the  Court  of  K.  B.  having,'  after  an  examination  of  the 
defendant  on  interrogatories,  and  on  receiving  the  report  of  its  officer  that  the  de- 
fendant was  not  in  contempt,  discharged  a  rule  nisi  for  ati  attachment  for  non« 
Serformance  of  the  award  m  refusing  to  sign  an  authority  to  sell  the  interest  of' 
imself  and  the  plaintiif  in  the  estate,'  is  not  a  grooad  to  prevent  this  court  from 
decreeing  a  specific  perfonnance, 

money 
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.tooney  had  been  paid ; .  and  praying  a  specific  pecfonnance  of        1818. 
the  Articles^  an  account  of  principal  and  interest  on* the  re-        Wood 
sidue  of  the  purchase-money,  that  the  plaintiff  might  pay     qbifvith* 
,what  should  be  found  due,  or  that  the  estate  or  a  competent 
part  (hereof  might  be  sold  to  raise  the  amount ;  the  appoint- 
ment of  a  receiver  in  die  mean  time,  and  that  the  rents  might 
be  paid  to  the  tendors,  in  liquidation  of  what  was  due  to 
them. 

In  1806,  and  for  some  time  before  that  year,  various 
actions  and  stiits  were  depending  between  the  plaintiff  and 
defendant  relative  to  the  purchase  of  the  East  Mark  estate 
and  other  transactions,  and  on  the  4th  of  July  1806,  by  an 
order  made  at  Nisi  Prius,  by  consent,  all  matters  in  dif- 
'  ference  between  them  were  referred  to  tbe  award  of  Mr.  Cot, 
inrbich  order  was  afterwards  made  a  rule  of  the  Court  of 
King's  Bench. 

Mr.  Cox  made  his  award,  bearing  date  the  9th  March 
1S09,  reciting  the  bill  filed  in  the  Court  of  Exchequer,  and 
also  a  bill  filed  in  this  court  by  Griffith  against  ^ood,  praying 
the  specific  performance  of  an  agreement  between  them  re- 
specting the  East  Mark  estate,  and  that  for  that  purpose 
fVood  might  be  ordered  to  pay  the  remainder  of  the  pur- 
.  chase-money  for  the  same  beyond  what  he  had  already  paid, 
yniih  interest,  and  might  indemnify  Griffith  therefrom :  and 
after  further  stating  the  pendency  of  the  before  mentioned 
suits,  and  that  a  receiver  had  been  appointed  in  the  suit  in 
the  Exchequer ;  the  arbitrator  declared  that  the  agreement 
between  the  plaintiff  and  defendant  respecting  the  East  Mark 
estate  was,  that  the  estate  vras  to  be  purchased  on  the  joint 
account  of  the  parties  for  the  purpose  of  being  improved,  and 
afterwards  sold  in  its  improved  state  for  their  joint  benefit,  or 
at  dieir  joint  risk;  but  that  the  plaintiff  was  to  advance  the 
purchase-money,  and  the  defendant  to  attend  principally  to 
the  improvement  of  the  estate.    The  arbitrator  further  found 
that  the  platndff  advanced  5000/.  in  NaCember  1797,  and 
£000/.  on  the  1st  March  1799,  in  part  of  the  purchase- 

D  £  money. 


Griffitb. 
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181S.  mon^^  and^at  be  was  entide<i  to  be  repaid  ihe  iatne  oiiT 
^^SrUSi  ^f  ^^  money  io  arise  by  (lie  sale  of  tjbe  estate  wben  tbe 
J^^  same  should  be  sold  o^  tb^  behalf  of  the  plaintiff  aii^  ^e- 
fendant  as  aftorwards  directed,  iT  suc^  purclbase-money  shouTd 
be  suffident  for  that  purpose ;  and  if  not,  then  that  the  defi- 
fidency  ought  to  be  paid  by  the  plaintiff  and  defendant  m 
equal  moieties  as  after  mentioned. 

After  directing  the  mode  in  which  the  rents  of  tfi6  £asi 
Mark  estate,  since  the  plaintiff  and  defendant  had  been  m 
*^>ossession,  ought  to  ha,ve  been  applied,  and  awarding  a  sum 
of  1250/.  to  be  due  from  tlie  defendant  to  the  plaintiff  with 
reference  to  those  principles  and  on  taking  the  accounts  be- 
tween them ;  and  after  declaring  the  plaintiff  and  defendant 
to  be  equally  liable  to  certain  bills  of  costs  for  business  done 
on  account  of  the  iasi  Mark  estate ;  the  award  further  de- 
clared, that  all  the  rigb^  title,  and  interest  of  the  pbiintS' 
and  defendant  in  the  ]Sast  Mark  estate  ought  to  be  forth- 
with sold,  and  that  tl^e  plaintiff  and  defendant  were  to  be 
equally  mterested  in,  and  liable  to  all  l>enefit  and  loss  which 
migjht  ultimately  arise  or  happen  from  such  sale;  and  inas- 
much as  Beach,  MeMsUer,  tod  PUt,  had  by  their  biD,  filed 
in  the  Court. of  Exchequer,  prayed  that  m  defiuih  of  imme- 
diate payment  hy  the  pluntiff  and  defendant  of  what  should 
be  found  due  for  principal  and  interest  on  Ae  residue  of 
the  ^SjOOOiy  the  estate  or  a  competent  part  might  be  im- 
mediately sold  un^er  a  decree  of  that  court  to  raite  the 
amount  of  what  should  be  found  due;  the  arbitrator  further 
directed  that  the  plainti^  Wood  should  sometinae  within  the 
first  six  days  of  llasier  term  then  next,  or  as  soon  afterwards 
as  the  Court  of  Exchequer  should  think  fit  to  hear  the  appli- 
cation, cause  a  motion  to  be  made,  praying  the  court  to  di- 
rect a  sale  of  the  Easi^  Mark  estate  in  one  lot  by  public 
auction,  before  the  J!>eputy  Remembrancer,  at  such  time  as 
the  court  should  think  proper,  with  liberty  foi;  Wood  and 
Griffith  respectively  to  bid  for  the  same  at  such  sale,  aiid 
that  Griffith  should  consent  to  such  application ;  or  m  case 

thb 
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tbf  plfu^ti&  in  (he  aiijt  ID  th^  Court  pf  Ei^eqiier^  sboul^       1819* 

In  thf  mean  time  apply  to  th^t  coi|rf  to  direct  such  99ie,  tfaf       wo^ 

^Mlbitiator  (lirected  ffooif  am)  Griffith  re3pectively  to  cousept    qh,J^,^^ 

^creio;  md  in  eitbeir  of  |bote  ca^^s  b^  direct^f)  that  fVopfl 

jmd  Giii^  ie]q>^iv)&ljr  fbo^M  poo^ft  ^9t  if  b^  sbouM  b^ 

declare^  tbe  piiiy^baser  of  ^e  prexDi9e8  at  md^  ^^f  be  would 

accept  afich  tj^e  |beretp  as  Beofi/ip  Met^tfr,  anf)  PUt  abptiUI 

pe  ^b)e  to  nake  thereto,  ^  that  he  shptiJd  pay  i^  pmbiwe- 

fooQ^y  91)4  complete  hia  pur^h^  forthwith  \  and  in  jcaae  th^ 

court  ihould  direct  aucb  sale,  then  the  ir|l^i)xalor  fiirther 

awpided  ^t  so  much  (if  toy}  pf  the  puisfaase-moaeyi  and 

Ithe  om^es  in  the  bapfls  of  jdie  reic^ver^  and  ^y  hjm  paid  ^r 

to  b^  paid  intp  ooiirt,  on  account  of  |he  ren^  and  ppifita  of 

fhfs  eajU^e,  as  should  remain  after  payinjjf  and  satisfying  what 

f^e  (cowrt  should  think  jfit  to  be  paul  jthereout  to  thi^  plain- 

fffib  io  4e  suit  in  4^  Esche^i^er,  or  9py  of  ff^etfi^  for  suclp 

part  of  tbfi  principal  and  interest  of  the  SSfii^OL  as  re- 

nuuniQd  .due  to  ^nem  upa^  fihe  coptract  with  GtfgSihf  $s4 

their  costs,  and  any  oiber  payments  whiic^  4ie  court  i^onld 

jdire^  tp  be  made  jth^i;ieont,  ^bo^ljd  he  app^e4  first,  towaids 

p^tyinent  to  fVfiodpf  the  5Q0Q/.  juid  2000/.  with  interest;  an4 

the  residue  of  such  purchase-money  shoi44  he  eqiually  ^* 

yjded  be(tween  Fr(K>d  and  G^ffUh ;  but  th^t  Griffith's  ^h«re 

;bou)|ii]«e  ii^ble  to  the  }2^  before  deplored  to^  be  di^e  from 

him;  Juit  Jo  case  ,the .Court  of  JEUphe^ueo  upon  such  appii- 

cation,  ahojold  ^ot.dicect  a  sale  of  the  esta^^e,  .tbat.tbq^  /Fbcuf 

and  i^r^i  Ifhomtd,  witbio  H  days  ^cx  the  court  should 

have  s^ifi^d  such  its  determinatiou,  loin  in  giving  a  firoper 

fUthoi^ity  in  writiuf  for   MeiBsts.  Hpgg^H  vA  PhiilijUi 

i^uctkme(;rs,  to  ^ell ''  i^  the  estate,  right,  title,  and  j^^Heresf'.of 

jyt^odas)d.Gr^ik  to  the  s{^d  praaises,  by  public  auction 

widun  w  months  after  such  antbori^  should  he  gixen^  z/L 

i|ducb  side  JVood  and  Gr^h  respectively  were  to  he  at  li- 

lierty  to  J^  )>i4ders,  and  the  price  for  which  such  ^estate^ 

dgi^t,  iit\tp  and  interest  tp  and  ^n  the  premises  should  he 

$fifd  fit  3HC}>  /^j  should^  after  payn^nt  of  all  incidental  ex- 

peoces. 
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1818.        pences^  be  applied  in  the  same  manner  as  is  before  directed 
TTooD        respecting  the  surplus  of  the  purchase-money  of  the  estate 
••  if  sold  under  the  directions  of  the  Court  of  Exchequer^  afte'r 

satisfying  the  payments  which  the  court  should  direct  to  be 
made  thereout :  and  in  either  of  the  cases  aforesaid  the  ar^ 
bitrator  directed,  that  Wood  and  Griffith  respectively  should 
execute  all  proper  and  necessary  conveyances  of  the  premises; 
and  of  their  ]>espective  rights  and  interests,  to  the  purchaser 
or  purchasers  thereof,  and  do  all  acts  necessary  to  carry 
such  sali  into  ejBTect 

The  award  then  proceeded  in  the  following  words : — '^But 
if  in  either  of  the  cases  aforesaid  it  shall  appear  that  the  said 
Michael    Hicks  Beach,    and  Henrietta  Maria,  his  wife,; 
Richard  Messiter,  and  Joseph  Pitt,  cannot  make  a  good  and 
suflBcient  title  to  the  said  premises,  or  any  part  thereof,  or  if 
for  any  other  reason  the  said  contract  for  the  sale  of  the  said 
estate,  as  between  the  said  last-mentioned  parties,  and  the 
aaid  Sir  Mark  Wood  and  Edmund  Griffith,  cannot  be  carried 
into  Execution ;   then  inasmuch  as  the  said  M.  H,  Beach, 
H.  ilf.  his  wife^  and  their  said  trustees  are  not  parties  to  this 
reference,  it  does  not  appear  to  me  that  I  can  make  any  spe- 
cific award  concerning  the  said  East  Mark  estate ;  but  I  award 
land  direct,  that 'if  upon  the  completion  of  any  sale  of  the 
said  estate,  or  of  the  interest  of  the  said  Sir  Mark  Wood 
and  Edmund  Griffith  therein  as  before  directed,  or  upon  the 
vacating  or  rescinding  the  said  purchase  contract  for  want  of 
a  good  title  or  otherwise  as  aforesaid,  the  said  Sir  Mark 
Wood  shall  not  receive  from  the  net  produce  of  such  sale,  or 
from  the  said  M.  H.  Beach,  or  the  said  trustees,  or  out  of 
the  said  Court  of  Exchequer,  or  otherwise,  the  whole  of  the 
^aid  sums  of  5000/.  and  2000/.  so  advanced  by  him  as  aforesaid, 
with   interest  as  aforesskid,  then   the  said  Edmund  Griffith 
ahall  make  good  and  pay  the  said  Sir  Mark  Wood  one  moiety 
of  the  deficiency  of  the  said  two  principial  sums  and  in* 
lerest;  and  if  in  either  of  the  said  last  mentioned  cases  the 
monies  to  be  received  by  Sir  Mark  Wood  shall  exceed  tb^ 

0«i4 
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said  mms  of  5000/;  and  0000/.  and  interest^  then  lawaid        1818. 

and  direct  that  the  said  Edmund  Griffith  be  enlitled  to  a        wood 

mo^ty  of  such  excess,  and  the  said  Sir  Mark  Wood  to  the     ^    *'«  ^ 

'      '  Gkiffith. 

other  nioietj  Uiereof.'* 

Pursuant  to  the  award  the  plaintiff  caused  a  motion  to  be 

made  in  the  Court  of  Exchequer  within  the  first  six  days  of 

Easter  term  1809>  that  the  Court  would  direct  a  sale  of  the 

Easi  Mark  estate  in  one  lot  hj  auction ;  to  which  motion 

the  defendant  consented,  but  Beach  and  the  other  plaintiffs 

in  the  suit  in  the  Court  of  Exchequer  objecting  to  the  motion, 

it  was,  after  standing  over  several  limes,  ultimatelj  refused 

joa  the  ISth  Febntary  1811. 

Previous  to  the  hearing  of  the  motion,  an  order  had  been 
made  in  the  suit  in  the  Exchequer,  referring  it  to  the  Deputy 
Remembrancer  to  enquire  whether  a  good  title  could  be 
matde  to  the  Easi  Mark  estate ;  and  no  report  had  been  made 
at  the  time  the  motion  came  on  to  be  heard. 

On  the  refusal  of  the  motion  by  the  Court  of  Exchequer, 
the  defendant  was  applied  to  for  his  signature  to  a  proper 
authority  to  Hoggart  and  Phillips  to  sell  the  interest  of  the 
plaintiff  and  defendant  in  the  East  Mark  estate,  but  which 
the  defendant  refused,  alledging,  that  according  to  the  true 
jconstruction  of  the  award  he  was  not  bound  to  consent  to 
a  sale  until  a  good  title  should  be  reported.  The  plaintiff 
thereupon  in  £tf 5/^  term  1811,  obtained  a  rule  nisi  in  the 
Court  of  King's  Bench  for  an  attachment  against  the  defendant 
/or  a  contempt  ''  in  not  joining  the  plaintiff  in  giving  an  au- 
thority in  writing  to  Hoggart  and  Phillips  to  sell  all  the 
estate,  right,  tide,  and  interest  of  the  plaintiff  aqd  def^snd- 
ant  in  the  Ea^  Mark  estate"  pursuant  to  the  award,  and 
the  defendant  thereupon  put  in  bail  to  the  attachment,  and 
to  answer  interrogatories  to  be  exhibited  before  the 
master.  In  his  answer  to  the  interrogatories  the  defendant 
9et  ottt  at  length  that  clause  of  the  award  in  which  the  arbi- 
trator declared,  that  if  it  should  appear  that  Beach,  Messiier, 
jmd  Pittf  coi^ld  not  make  a  good  title  .to  the  premises,  or  if 

for 
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isik  for  any  oiher  reason  ^  contract  i>^tw^tl  di6«e  jfli^  iM| 
^^  the  plaibtiff  abd  defendant,  cbiikl  nbl  U  CafHi^  idto  iiiMnl* 
.^«»  lion,  the  arbitrator  could  qbt  ififlike  ati^  specific  l^^itl  t^« 
cerain;  the  Eati  Mark  eaUte ;  and  the  dfeffcndaht  k\M  Mttil 
the  jproceedings  in  Ihe  X>6urt  of  Ekli::h<e^U6r,  M  ttiftt  it  did 
nof  yet  appear  that  Beach  anil  tlie  bthelr  VendOb  fcoikl^  ibmakii 
a  sufficient  tiUe  to  the  e^tatb ;  apd  that  tfa^fo^  %t  hiS  teb^ 
disobeyed  the  awAixl. 

iThe  defendant  wa9  th&r^Upb^  r^pbrted  Vktfiit  to  tte  li^  con*, 
tempt,  and  tbie  rute  niai  tor  the  atb^ch'ih«6t  V^tt  ^Mtclti^ 
in  Triniiy  terih  181 1.  Hfe  )>rt»^tlt  hiR  'Mk  Blbfl  btt  ttfe  %I$t 
January  1812,  praying  that  the  (t^fetidant  im^t  be  d^rfc^ 
specifically  to  peVfOi-tii  th^  aV^ai\&  ab  lar  kf  i^Iki<A  to  Ate  sale 
of  an  the  estate,  right,  &c.  of  ()ie  (ilaintifF  kM  fldehdlnit  Ai 
the  £a|f  iKTari  estate,  ^tkd  Mt  ^e  diifcilttlaht  ih^lit  «e  $- 
rected  forthwith  to  $igh  thb  audlo^ty  to  tsiatle  JSfajgjJinf  M^ 
jPAi//t>«  to  sell  the  ebtat^,  ifght,  tidift,  ifhtf  ioteiheyt  tlf  Q^ 
parties  in  ^h'ts  Eaif  Mat^k  e^tkte ;  Or  that  It'tttighf  Gf^  irdietr^ 
to  the  master  to  settle  li  ^rb^  kdthd^  %  that  pdifiM^ 
and  that  the  defencltan^t  ihig|ht  sign  ihfi  ^ahofe  ^ef;  ^^M^ 
unA  do  all  other  p^cej^ry  aetsfor  j[k^tiAg>u^>^. 

i^ip caufe  pame  on  tolte  hptOA  tX  tie  Ibilbbelbfte  fRr 
)frimam  Grant,  on  ihe^Sd  of  MarcA  IfifU/t^eti^milbtir 
prono|iiK:ed  a  decree,  declarnig  that  Abe  defendant  Wis  'bhoM 
|o  perform  his  part  of  the  award  in  j6Sning  widi  1^^  ^iSotikF 
m  the  sale  of  al}  the  estate,  right,  titl^,  tad  lAt^edt  6f  tUe 
plaintiff  and  defendant  in  Ae'Easi  Jlfai'A Estate ;  'abd  ^'Mrig 
ordered  that  the  defendant  should  joiq  the  j^I^iKti^f  Jb 'sigtii)fil{g 
an  authority  to  H^ggart  and  PAt//^  to  sell  nU  t&e  ^stM^, 
right,  $cc.  of  the  plaintiff  and  defen4lmt  hi  the  Said  ktntfe, 
pursuapt  to  the  award;  and  in  c&se  the  parties  ditTerMlibdAt 
die  form  of  the  a^thority,  the  maslter  waaW'setfeth^  taiii^^ 
and  that  (he  defendant  should  sign  the  authority  wh^n  te 
'  settled :  and  when  such  sale  should  be  made,  it  was  bi^isi^^ 
that  the  plaintiff  aiid  (iefehdiattt  should  rie^pecfifely'<k6diil^ 


wt  |iiu|jvi  iBci  ireccflMfj  wim!jMii0s  •■  VNv  mpecuve  ibid* 
HifA^  IMA  tttt«ft!lte  iniAMl  m  aMB  Em  AfaHk^sMe^  ti^  iie  )^ 
purchaser  (or  ^^lAtliittekil  tt  Mieb  aAi,  imd  ^  dl  aMi  iiedel- 
"MU^tb  tttrry^ttch^ate  Hfto  ^ffca ;  Md  <h«l  tlie  iMnkk  te 

Ih  tito  i\Mt  MutJfc  taibM  AbiiM  %fe  'Mld^  tM^r  pbyttMl  'tf 
ill  iociddioil  'expeiM^,  tfrauld  bli  pM  mi  ttpflM  m  4lh 

On  ibb  2^  Bti^ lVt5,  tin  otiter  mtt  naOt Xylite  db- 

prove  of  ptfilicUtl3f8  ^tld  tdfiMotistrf  ^e  ptttmnit  to  'fl* 
^tiatee ;  atid  tiife  thastet  'b4(thlg  Y^pbttoA  AiM  be  iiad  acew6* 
iki^y  approved  6t  ttieln,  tbeakWtadk  place  tm  4hte  15il  H^ 
t^mfi^r  1S116,  Wh6n^eBatMe/ri||bt,  &c.  df  tl^  phdmiff  anU 
ftef^adant  in  Aie  !Sait  M^fk  cf^atld  waa  prnifhttctf  bj  Af^. 
Fdrquhar  tor  lO^SOb/. ;  and  it  waa  itfcrred  to  Ike  nMter  lb 
aetde  a  proper  cbdVeyatice ;  but  Wfims  be  matle^  report  on 
thai  reTerence  tlie  de^dant  pNI«eimtt  a  p^itioii  ^-appeal 
to  the  tordX%ah<5e\)6r  agatot  the  dect«e  it  the  RoBs. 

*Tbe  blaster  hairing  appfot ed  of  a  conrveyanee,  and  it  bai^ 
Ib'g  %een  tendered  to  the 'defendant  for  bis  letecution,  and  be 
iiaVing>>een  attached  tor  t^fbshfg  to  lexeetMe  it,  be  w«s,'ioli 
(he  lOth  duJtf  l1Sl%  disdharj^ed,  on'hisdt^ireringAe  instrd- 
WVent  of  coDveyan^e  kB  kn  eittt^y  to  1>e  d«ipOsilied  inthb 
liaurer^s  oftice  to  abide  the  evei^t  Of  the  appeiX. 

No  report  on  the  tide  had  been  made  by  the  Depnty  Re- 
membrancer  at  the  time  6t  the  ordinal  bearing,  nor  of  the 
hearing  of  the  appeal, 

^eappeal  came  on  to  be  heard  betbi^the'LtttATIian* 

celldr,  in  Jtdy  1Q17>  and  having  "been  argued  by  $»ir  Sainuti 

jRomitlyf  Mr.  Leach,  and  "Mr.  t!o6%e,toT  ibe  ptaintttT,  and 

Mr.  Hart  mi  Hl^ff.lSpranger  feet  tbe  ddb<idib^  itood  tbr 

JtK^moie, 
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I8I8.  Tkehonh  Chancellor,  after  minutely  detailing  thefacto 

y^^^       of  tjie  case,  and  commenting  on  the  language  of  the  award, 

_    «•  atated  the  quefltipns  to  be.  First,  what  is  the  meaning  of  the 

GaiFFinr.  ,      .;   ^  .    »    .     •>     .  » 

F«6.io^ii>if»  '^W'lra  with  reference  to  the  construction  the  plaintiff  and 
defendant  have  respectively  put  upon  it.  On  the  part  of  the 
plaintiff  it  is  said,  .that  having  applied  to  the  Court  of  £r* 
xheqiier .  for  a  sale  as  directed,  and  the  defendant  having  con- 
sented, and  the  Court  of  Exchequer  having  refused  to  accede, 
the  award  is  to  be  understood  thus ; — ^that  as  by  the  refusal 
of  the  court,  the  direction  as  to  the  sale  of  the  estate  be- 
.came  ineffectual,  the.  inter^t  which  the  plaintiff  i^nd  defend- 
ant had  und.er  the  contract  was  to  be  put  up  to  sale.  On  ihe 
other  side  it  ia.  said,  that  until  it  could  be  seen  that  there  was 
that  good  tide,  concerning  which  it  was  referred  to  the  De- 
puty Remembrancer  |o  inquire,  it  could  not  be  the  meaning 
of  the  arbitrator,  that  the  equitable  interest  was  to  he  sold,. 
and  that  the  decree  directing  such  sale  is  therefore  wrong. 

Secondly,  Whether  supposing  the  former  to  be  the  meaning, 
and  looking  at  the  award  as  being  to  be  specifically  performed 
because  it  is  founded  on  an  agreement;  the  award  can  bf 
considered  so  unreasonable  as  that  no  performance  of  it  can 
be  decreed;  founded  on  this,  that  the  circumstance  of  the 
estate, being  directed  to  be  sold  before  it  can  be  known  that 
there  is  any  title  to  it,  would  lead  to  such  depreciation^  thi^t 
a  court  of  equity  will  not  decree  •  the  performance  of  the 
award,  bat  leave  the  plaintiff  at  liberty  to  endeavour  to  en- 
force it  in  a  court  of  law  by  attachment. 

Thirdly,  Wbether  the  award  can  be  affected  on  the  ground 
of  champerty  or  maintenance^  bfscaiise  it  is  contended  that 
it  calls  on  the  parties  to  do  that,  which  if  done,  would  amount 
to  champerty,  or  buying  pretence<yitles. 

fourthly.  Because  the  question  has  been  already  defter- 
pained  in  the. Court  of  King's  Bench,  that  court  having  dis- 
missed the  complaipt  of  the  .plaintiff,  on  the  report  of  the 
officer  that  no  contempt  had  been  coounitted. 

As 
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Ab  to  &e  constniction  of  the  award,  his  Lordship  ex-  ISff. 
pressed  his  clear  opinion  that  the  meaning  of  the  arbitrat<yr  ^woSi 
i?as,  that  the  right,  title,  and  interest  of  the  plaintiff  and  de-  ^'___ 

fendant^  whatever  it  might  be,  should  forthwith  be  brought 
to  sale ;  and  that  the  arbitrator  having  first  provided  for  tfajs 
jcase  of  a  sale  of  the  estate  widi  the  consent  of  the  original 
vendors,  proceeded  to  give  directions  respecting  what  was 
to  be  done  in  the  event  of  Aeir  not  consenting,  in  which 
case  the  plaintiff  and  defendant  were  to  join  in  giving  an 
authority  to  the  auctioneers  to  sell  their  '<  estate,  right,  and 
interest'^  in  the  premises.     But  it  then  occurred  to  the  arlM- 
trator  that  a  title  might  not  be  made  by  die  vendors  in  die 
onginat  contraict ;  tad  in  that  case  he  declared  that  he  couM 
pot  make  a  spedfic  award,  because  the  vendors  were  ii<^ 
parties  to  die  reference ;  but  that  does  not  make  the  awatd 
less  final  and  conclusive  between  the  j^intiff  and  die  de- 
fendant : — foir  they  being  the  absolute  owners  in  equity,  bad  a 
right,  title,  and  interest,  which  would  enable  their  vendee  to 
deal  with  the  vendors  in  the  Court  of  Exchequer.   It  is  clear, 
chat  every  award  must  be  certain  and  final ;  but  it  has  al- 
ways (and  more  especially  in  modem  times)  been  considered 
^Ae  duty  of  courts  of  justice,  taking  the  whole  of  the  award 
together,  to  put  sudi  a  construdtion  upon  it  as  will  make  it 
final  and  certain,  rather  than  a  construction  which  would  d^ 
tftroy  most  of  the  awards  which  are  made.    I  am  surprised 
that  the  Court  of  King's  Bench  should  not  have  asked  the 
arbilrator  what  was  his  meaning : — ^without  professing  to  be 
familiar  witb  the  present  practice  of  that  court,  I  remember 
ihat  at  one  period  the  uniform  practice  was  to  ksk  the  arbi- 
^tor. 

But  it  is  said  that  diis  construction  of  the  award  clashcf 
yiith  diat  which  was  given  to  it  by  the  Court  of  Kii^s  Bench; 
if  so,  I  ought  to  have  taken  more  time  before  I  came  to  a 
/contrary  decision.  But  I  icanriot  lay  much  stress  on  the  sup- 
nosed  bpifiion  of  the  Court  of  King's  Bench,  for  it  is,  I  believe, 
Am  practice  to  adopt  the  opintop  of  the  officer  as  to  a  eon» 

tempt| 
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I81I.  lempt,  whether  they  agree  to  it  or  not.  I  <h«r^of(B  4^  not 
^1^^  fiooader  tbftt  a  point  of  much  importance. 
Ojunpin.  There  is  however  a  difficulty  whiqh  I  bnye  fdt,  but 
which  at  length  I  have  ^o^  over.  That  ft  htf  1  will  lie  jTpr  tte 
specific  performavce  of  an  awaKiy  ia  dei^r ;  for  Ae  awjvd  con* 
taina  noUiing  more  4hap  an  agrecfment,  9Q  t^nos  which  n  ^v^ 
jMiTBon  points  opt.  l^ut  a  court  of  efffitf  faaa  always  i^i  it 
4o  he  in  its  aoiind  discretion  whether  it.irill  perform  .^iirh^t 
it  considers  an  unreaaonable  agreem(»i|t;  Kod  I  w^  n^ 
alnick  with  the  faet,  that  these  parties  were  dire^t^  to  (jriiig 
to  sale  a  property  circumstanced  like  4)is ;  viz.  ^^  tb«  ^ 
at  its  being  in  dispute  jp  the  CoMrt  of  jEau^equer,  mm t  ihrof 
a  damp  on  the  sale,  and  prevent  it  fiprp  prf^ucipg  \^  |i# 
value.  Tbe  party  who  baa  purchase  wiU  h^v|B  to  pay  l^,opQ/. 
besides,  so  that  he  will  pay  ppwards  pf  S^^pOQ/.  m  ^U,  .|jb^ 
.plaintiff  ai^d  defepdaut  b^vipg  given  89,000/.  Jjio  p^  jc^n 
^lispnte  tbe  prpppsitiop,  that  if  ^  man  agir^  tp  jell  ma  an 
layitate  in  fee^imple,  and  <;ai»Dot  nnJ^e  a  title,  to  f^  fee^^iipq^e, 
I  can  JoaUt  on  his  giving  mje  all .  the.  tjtfe  Jbe  has.  ,I]e  cafH»^ 
j&^y  he  will  give  me  oothiqg,  becauae  jbe  qampt  give  mfi  fil  I 
have  eontracM  for.  If  be  coptiiiets  |p.  ^di  .a,fee^ipiple,  ^ 
has  ^y  a  lerm  of  lOO  yeai^  I  hayie  alright  to  th^  U^m  if 
J  think  ^.  lestiaiaie  tJbe  ttnreaso9s^)ftPf»s  too  high*  But 
ibis  ia  iiot  SB  ^eMK»t  i^f  J-  .w^ith  B. .  It  is  afij^gr^omaot  ^tfo^ 
|M»(lied  iii  ,m  a waid ;  i^d  by  ^VV^yivg'  to.  jit  ^  ^prpqple  A\mt 
^  judge  of  ^  pai^ty's  own  qhooaiiig  has  40  tdeodedit,  jt  is  ^ 
agreenMnt  which  ithe  ceurt  .has  .carri^od,  aad  wiU  ismf.M^ 
ioffect  This  being  .the  ^d^ivrntnatiom  «f ,  the  jflf^e  pf  rtbe 
parly's  own  cbooaiiig,  I  cannot  .wy  At  jhall  apt  he  per/omiad* 
But  it  is  said  that  tbe  law  will  not  permit  its  perforpianfie* 
«What  ianndaiinn  i^itboreior  4is  abjadsoatn  'the  settled  ^rac- 
:tice  «f  the  court?  The  court  is  in  the  nnifoim  habit  pf  ^jiiog 
4hat  the  plaintiff  in  a  bill  for  a  .specific  peifomnmc^ '»  entitled 
4o  have  arbat  .the  defendant  can  give  him.  It  is  j^taomely 
xlear  )diat  an  iei}ttitiible.mlereat  nader  a  .QDiitant,jis  a  wiypt  .eif 
-aale,  nnd  athe  patsty  daimipg  uud^  it  hepotties  m  trilitoepC  thf 

benefit 
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bisnefit  of  it  for  Ae  peraon  mA  whomle  cootmcts,  without  191S. 
any  covenants  whatever;  Ae  purdiaser  is  obliged  to  in-  Wooo 
demnify  him  for  every  proceeding  he  adopts  for  his  benefit,  tSteimra. 
and  a  court  of  equity  would  compel  bim  to  suffer  his  name 
to  be  used  if  necessary.  I  presume  ihat  Ae  arbitratoi^s  mean- 
iag  was,  that  tbe  **  estate,  rigbt,  title,  and  interest  of  the 
plahttf  and  defendant  should  be  brought  to  sale  before  th^ 
determination  of  the  suit  in  the  Court  of  Exchequer.  It  is 
notiiing  ijiore  than  this,  which  bappens  every  day — tbe  plain- 
tiff and  defendant  haviiig  bougbt,  sell  their  equitable  in* 
terest  {beitig  directed  to  do  so)  to  A.  B. — J.  B.  if  be  choA 
to  ml  himself  in  the  Court  of  Exchequer  in  his  proper  person, 
night  say,  Ibave  become  the  purchaser — mstke  me  an  estlite 
in  fee-simple  Wccording  to  the  contract  if  you  can;  if  nOt^ 
4ucb  an  estate\u  you  can  make  me,  and  I  will  take  it.  He  says 
no  more  tfian  the  pfaintiff  and  defendant  might  have  said  If 
thej  had  not  sold.  In  contemplation  of  equity  they  becoma 
trustees,  and  the  person  to  whom  they  sell,  stands  in  their 
plaoe^  and  may  call  on  them  as  his  trustees  to  make  use  of 
their  nanu»  to  hand  over  to  them  the  benefit  of  that  sub-con- 
tract If  I  were  to  bold  this  maintenance  or  champerty,  I 
should  shake  the  transactions  of  every  day.  Sales  of  equit- 
able mteieit  are  the  sulgects  of  every  day's  practice. 

As  to  what  passed  in  the  Court  of  King's  Bench,  I  tiiink 
(bis  court  is  not  bound  l»y  it.  I  do  not  tbink  it  was  the  d^ 
liberate  opinion  of  the  judges,  that  such  was  the  construction 
of  the  contract;  but  if  it  was,  weighty  as  their  opinion  is,  it 
is  the  du^  of  a  judge  sitting  here  to  give  effect  to  bis  own 
opinioo..  It  was  however  in  truth  only  the  opinion  of  tha 
officer.  Upon  flie  whole  I  cannot  avoid  saying  that  this  d^ 
oee  oqi^t  lo  be  nSimed. 


^  the  14lh  Marci  «i  ordier  was  wade,  an  the  nwtion 
€f  Mr.Csaftr,  on  tfa^part  of  tho  plaintiff,  that  tbe  deed  ipf 
donveytace  eaiecqtod  by  the  dcfeaii»it  ns  an  eacrowi  'and  de- 
filed in  die  master's  office,  might  be  delivered  up. 

Thi 
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.  1918.  The  Lord  Ch  ancellor,  on  making  the  order,  exprdssM 

Wood       bimseir  to  the  following  effect,  respecting  the  judgment  prCH 
OawFitfl*    oounccd  by  him  on  the  appeal. — The  bill  prayed  that  ihc 
award  might  be  specifically  performed ;  on  this  basis,  that  it 
was  to  be  considered  as  a  contract.    The  Master  of  the  Rolls 
was  of  opinion  that  it  was  an  agreement  by  which  the  plaintiff 
and  defendant  obliged  themselves  to  concur  in  bringing  to 
sale  their  interest  in  an  estate,  the  title  to  which  was  not  yet 
shewn  to  be  good,  and  where  the  question  was  depending  in 
the  Court  of  Exchequer  on  a  bill  by  the  original  vendors 
agamst  the  present  plaintiff  and  defendant  for  a  specific  per^ 
formance,  and  whilst  there  was  yet  a  reference  on  the  title. 
The  Master  of  the  Rolls  was  of  opinion  that  in  case  the 
motion  directed  by  the  arbitrator  miscarried,  the  arbitrator 
had  still  provided  that  the  "  estate,  right,  title,  and  interest," 
under  the  contract,  should  be  sold,  and  the  property  carried  to 
market  in  circumstances  under  which  it  is  obvious  it  could 
not  be  sold  without  great  difficulties  and  embarrassments.     It 
appears  that  the  plaintiff  advanced  considerable  sums,  and  the 
purchaser  of  the  '^  estate,'  right,  title,  and  interest"^  might  be 
entitled,  in  the  event  of  a  title  not  being  made,  to  have  them 
re-paid,  and  to  a  lien  for  them.    It  might  turn  out  that  the 
original  vendors  had  no  interest  in  the  estate,  and  then  the  pur^ 
chaser  of  the  '<  right,  title,  and  interest"  would  only  have  a 
personal  demand  against  those  who  had  received  the  money. 
The  case  then  came  before  me :  and  I  do  not  disguise  that  I 
came  to  the  consideration  of  it  most  unwillingly,  because  it 
was  next  to  impossible  that  the  interest  should  be  sold  without 
loss  and  disadvantage  to  one  or  both  of  the  piirties.    I  took 
^       'great  pains  to  persuade  myself  that  the  judgment  was  wrong, 
and  that  the  award  had  not  the  meaning  which  was  attributed 
to  it  by  the  Master  of  the  Rolls.    But  I  was  of  opinion  that 
such  was  its  meaning,  and  if  so,  that  it  was  an  agreement  to 
be  specifically  performed.    It  was  argued  that  this  wns  not  its 
.meaning,  and  that  if  it  was,  yet  that  as  it  was  to  bring  the 
•property  to  sale  under  such  circumstances^  a  court  of  eqaiiy 

woukl 
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%otald  not  asust;  and  thirdly,  that  it  was  within  the  doctrine        1818. 
of  chmmpertj  and  maintenance :  but  it  appeared  to  me  im-        Woon 
poaaible  to  ap|dy  the  principle  of  non-performance  to  an     ^u^„ 
agreement  in  an  award ;  for  the  parties  give  to  the  act  of  the 
arbitrator,  an  authority  which  could  not  be  gi?en  to  their  own 
acts;  and  as  to  the  other  question,  I  thought  that  tiie  court 
had  been  every  day  for  the  last  forty  years,  driving  parties  to  a 
violation  of  the  law,  if  this  was  champerty. 


AKHURST  V.  JACKSON.  |fj^^ 

BY  indenture  dated  24di  June  1812,  John  Phillips  and    WhrniLcar^ 
^  the   defendants  HeuUer  and  Jackion  mutually  cove-  oeMaloDe, 
nanted  that  thej  would  be  partners  in  die  trade  of  a  fish-  l^o^i^J^' 
monger  oa  the  terms  and  conditions  after  mentioned:  that  "^P*  ^^^ 


the  trade  should  be  carried  on  at  the  shop  in  the  dwelling-  cd  to  be  carried 
house  of  Phillips  in  New  Bond  Street,  under  the  firm  of  in  oonsidera^ 
*'  Philip  and  Heustet'*:  that  the  copartnership  should  com-  ^Si2^  tSL 
mence  on  the  29th  o(  June  instant,  and  should  continue  for  ^d  toA.hy 
18  years  thence  next  ensuing,  and  after  the  expiration  of  that  initaknentsf 
term  for  a  further  term  of  one  year,  and  so  on  from  year  to  S»£*i!fter* 


year  if  circumstances  should  permit :  that  the  floating  capital  ^«  < 

•  .  meat  of  the 

of  the  partnership  should  be  2000/.  of  which  1000/.  should  putoenhip, 

i>e  brought  in  hj  PiUlips,  500/.  by  Heuster,  and  500/.  by  StyTnbe'in. 

Jackson :  that  Heuster  and  Jackson  should  pay  dieir  pro-  tjij^^d'"* 

portions  of  the  floating  cspital  on  the  29th  Jiiii^,  and  that  A.  becuie 

PhiUipe  should  pay  in  his  share  as  his  outstanding  debts  should  HeldnCat  not- 

be  got  in,  yet  nevertheless  that  the  whole  of  his  proportion  Jhe'Smkrir*!. 

should  be  paid  on  or  before  the  29th  of  September  then  next :  cy,  B.  and  c. 

*      *  ^    .       .  _     .  . .  t    «t .«.        %  ^^^  liable 

fliat  the  lease  of  the  house  and  shop  which  Fhdhps  men  to  pay  the 

held  for  a  term  of  93  years  wanting  10  days  from  Michaelmas  ^^SS^Sxm  at 

1807,  at  the  yearly  rent  of  265/,  should  be  assigned  to  the  ^c^id**** 

partner^p,  and  the  same  with  the  implements  and  utensils  have  become 

used  by  Phillips  in  carrying  on  the  business  of  die  shop,  ^^p  had 

should  watinued. 


IS  CAses  I!^  chakc^ry. 

'  }818.  AoaUbe  connAmd  tt  db  $totk  in  trade  of  die  {Muptnenhip^ 
j^Sivm  *^  ^  pwrtoert  AouU  fiimn  ^e  MA  Jfine  km  intfliefliled  in 
Iacki  it  ^  ''^^  ^  ^®  shares  in  wbicb  tke  toacing  cnpilal  mm 
ndnmced  bylhem :  that  950Ot.  ahould  be  the  omiMdeniiiQn 
hf  Heioiersxtd  Jackson  being  received  in  Aettnd  pwUiM^ 
dupi  and  for  the  purchase  of  their  shares  «f  die  saidslodL  in 
trade;  die  :9i00f.  te  be  paid  or  ftceounled  for  by  Ihem  at 
follows,  700/.  should  be  dknred  thereout  ie  Heiuier  for  the 
good-will  of  his  trade  of  a  fishmonger  then  carried  on  by 
by  him  in  IVigmore  Street,  and  for  the  purchase  of  his  move 
able  stock;  1000/.  odier  part  of  the  3500/.  should  be  paid 
on  die  £9ih  Septtmhe^  tkm  neat,  lOOd/.  ^dier  part  thereof 
tsn  die  mk  December  then  ne^t,  and  800/.  the  remaining  part 
of  die  S$00/.  on  die.  S^th  March  1813. 

.At  tbe  time  of  die  execution  of  this  deed,  and  for  several 
yean  previous, -P^'/fipt  carried  on  separately,  the  trade  of  a 
fishmonger  in  New  Bond  Street,  and  at  die  date  of  the  deed 
he  was^  to  the  knowledge  of  the  defendants,  in  embarrassed 
circumstances  for  want  of  a  preset  f  um  to  answer  the  de« 
mands  of  his  creditors.  In  pursuance  9f  t)ie  deed,  the  part^ 
9^nl4p  commenced  on  the  29th  June  1812,  and  continued 
to  be  carried  on  tULtbe  6th  Naoember  18 12^^  when  acom« 
Biission  of  .bankrvpt  issued  agaipft  PhUlips,  founded  on  an 
act  of  baukrupicy  in  the  preceding  month,  ai^d  the  plaintiffs 
wsre  the  assignees  under  d^st  CQmmi^tioo*  At  the  time  of 
letting  die  commissiQn  the  firyt  iqstalment  pf  the  3500/.  ws^ 
due,  and  die  giealer  part  of  diat  instalment  had  been  paid* 

The  bill  wfts  ^ed  on  th^  S3d  Jufy  IB\3,  by  die  assignees 
of  PMUipn,  sgaiost  Jac^o/i.fuui  Ueueter^  f^P^S  ^"^  account 
of  the  aumi  paid  Pr. allowed  hy  |he  defendants  on  account  of 
the  3500/^;  ihattb^  bailee  Qf  the  3^00/.  .remaining  unpaid 
mig^t  be  ascertained;  4batj8UQh  balance,  might  be  depre/sd 
to  be  paid  to  the  pbindfis,  aiid  ijso^prayipg  an  iiccount  of 
the  partnership  property  md.d^Iings.  And  die  que^on  was 
v^betfaer  Uiq  partnecslup  being  determined  by  the  b^kryiptcy, 
die  defendants  were  liable  in  equity  to  the  payment  of  that 

part 
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pto-l  of  the  3500/.  which  had  not  become  due  previous  to        1818. 
the  bankruptcy.  iuSCasT 


Mr.  Roupelty  for  the  plaiDtijBTs,  contended,  Aat  notwithstand- 
ing the  bankruptcy  of  Phillips,  the  defendants  were  liable  to 
the  payment  of  the  balance  of  the  3500/.  remuning  unpaid 
at  the  tinie  of  his  bankruptcy.  The  defendanU  knew  that 
Phillips  ivas  in  bad  circumstances,  and  dealt  with  him  not- 
withstanding their  knowledge  of  that  fact.  They  supposed 
they  were  to  be  partners  with  him  in  a  valuable  concern,  but 
they  understood  him  to  be  in  want  of  an  immediate  sum  of 
money  with  which  it  was  expected  he  would  be  able  to  ex- 
tricate himself.  It  was  on  their  part  a  purchase  of  a  con- 
tingency, and  although  the  event  has  proved  anfavourable, 
that  is  not  a  sufficient  ground  for  equity  to  relieve  them  frotp 
the  performance  of  their  agreement. 

Mr.  Bell  and  Mr.  Wilbraham,  contra,  observed  that  there 
might  be  a  difficulty  in  resisting  an  action  at  law  on  this  co- 
venant, it  being  questionable  whether  the  covenants  in  the 
deed  could  be  considered  as  dependent,  so  as  to  render  it  ne- 
cessary for  the  plaintiffs  to  aver  performance  of  the  cove- 
nants entered  into  by  PhilUps  (a),  but  they  contended  that 
as  the  defendants  could  not  now  have  that  for  which  they 
contracted,  a  court  of  equity  would  not  call  on  them  for 
payment  of  the  consideration.    The  subject  of  purchase  here 
was  a  share  of  the  good-will  of  a  trade  which  was  annexed 
to  the  person  of  Phillips,  who  agreed  to  carry  it  on  in  con- 
junction with  the  defendants  for  18  years,  and  within  three 
months  from  the  date  of  the  contract,  by  committmg  an  act 
of  bankraptcy  he  precludes  himself  from  all  power  of  per- 
form'mg  the  contract,  and  yet  his  assignees  now  call  for  pay- 
ment  of  the  money.     Suppose  the  case  of  a  person  who  for 
1000/.  to  be  advanced  by  instalments  at  Christmas  and  Ladt/ 

(m)  On  this  paint  see  Fordone  v.      2  Sound,  350.  and  the  notes  of  Mr. 
Cole,  1  Suund,  3S0.   Pteten  v.  Ojn«,      Seijeant  IViUiaPM  on  those  cases. 

Vol.  L  E  Day, 


Jacilson. 


1818. 
AkuuRST 
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Bay,   agrw   to    transfer   the   good-will  of  a  trade,  but 

having  before  the  last  instalment  is  paid,. surrendered  ibe  lease 

of  Ihe  premises  in  which  the  business  was  carried  on,  de^ 

Jackson.       ^^^^^^  ^^^^^  ^^  ^^  ,^„^y,     ^  j,  ^ear  that  as  he  would 

no  longer  b,e  able  to  do  that  which  he  had  contracted  to  do, 
equity  would  not  permit  hiro  to  receive  the  money.  The 
cifcumstiippe  of  banl^ruptcy  cannot  vary  the  case,  for  the 
assigneps  can  only  U|ke  subject  to  all  the  equity  with  which 
the  property  was  affected  in  the  hands  of  the  bankrupt.  If 
the  money  had  bpen  actually  paid  over,  the  defendants'  remedy 
might  have  been  difficult,  unless  it  could  be  considered  that 
bankruptcy  amounted  to  a  breach  of  the  covenants  on  the 
part  of  Phillips;  but  here  the  money  is  yet  in  the  hands  of 
the  defendants. 

Mr.  Roupelt  in  reply  observed,  that  the  conduct  of  the 
bankrupt  could  not  affect  the  rights  of  his  assignees.  The 
defendants  contracted  for  that  which  in  its  nature  was  a  con- 
tipgent  interest.  It  cannot  be  contended  that  Phillips  was 
to  guarantee  to  them  the  continuance  of  the  partnership  for 
18 years;  it  might  equally  be  argued  that  he  was  to  guarantee 
th^t  the  trade  should  be  a  profitable  one.  The  defendants 
might  have  guarded  against  the  event  which  has  happened. 
They  knew  that  Phillips  could  not  pay  his  debts,  and  they 
advanced  money  for  the  purpose  of  enabling  him  to  retrieve 
liis  circMmstances;  if  he  had  done  so,  they  would  have  shared 
a  profitably  trade.  It  is  evident  that  they  must  have  considered 
his  bankruptcy  as  an  event  not  improbable  to  happen.  The 
terps  of  the  deed  are  clear,  and  it  is  admitted  that  the  de- 
fendants are  bound  at  law ;  the  plaintiffs'  only  reason  for  not 
proceeding  at  law  is  that  they  seek  an  account.  It  is  said 
that  Phillips  cannot  perform  his  contract.  The  contract 
Mas  that  they  should  become  partners,  which  they  accordingly 
did.     They  had  the  benefit  for  which  they  contracted. 

The  Master  of  the  Rolls.    The  absence  of  all  au- 
thority on  this  subject  is  a  strong  circumstance  against  the 

defendants. 
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'fl«f!nidHfit9.  Ib  «1I  pfiftnersfaips  theiTe  is  necessarily  a  great  1S18. 
loss  by  the  ^ukruptcy  of  any  of  tfcc  partners.  Stipposing  Akhorst 
Wk  person  to  give  10,000/.  to  be  admitted  as  a  partner  in  jj^ceioji. 
CAi/flTs  hoose,  and  that  they  should  unfortonately  become 
bankrupt,  there  can  be  no  doubt  that  he  would  lose  his 
fbfmey.  In  most  of  the  partnerships  which  hate  been  en- 
tered into  for  nrany  years  back,  there  must  hare  been  in- 
ateiices  where  Ae  partners  have  soffered  great  loss.  It  is 
ike  contingency  incident  to  every  partnership.  The  defend- 
ants expected  its  continuance  for  many  years,  but  by  this  mis« 
fortune  it  was  determined  in  a  few  months.  They  were  to  pay 
9500/.  to  be  let  into  partnership,  and  they  were  let  into  part- 
nership. I  cannot  interfere  to  say  that  equity  shall  sfop  the 
payment  of  the  instalments.  The  partners  might  have  in- 
troduced some  stipulation  on  the  sn!^t.  ft  is  not  a  breach 
of  the  contract,  it  ia  a  determination  o/  the  pattnersbip  by 
means  by  which  it  was  im  ks  nature  liable  to  be  determined. 
The  bankmpt  took  the  defendiiuts  into  partnership  subject  to 
M  the  incidents  of  the  subject  matter.  The  defendants  must 
perform  their  contract  but  it  is  not  a  cuse  for  costs. 


BELL  V.  FREE.  p^^  i^  ^^^ 

BY  indenture  dated  SOi  JMorcA  ISOO,  Gmmse  Claph  and  ,^\^^ ^- ^7 

°  deed  jointly 

Thomat  Plumm$r  jointly  and  seviarally  covenanted  ^kh  ind  severally 

FroMees  Du  Pwy,  to  pay  to  her  during  her  life  an  annuity  ^th°c  \o  pay 

of  300/.  by  half  yearly  payment;  and  by  another  indenture  d„ri^gjj^"iif2[ 

dated  lihMmxh  1800,  after  redting  tke  former  deed,  and  and  by  another 

that  it  bad  been  agreed  between  Clark  and  Plummer  that  tame  date  A. 

notwitkftandiBK  their  joint  oovewmt  to  pay  the  annuity,  yet  nantS  w?a' 


each  other 

Ibat  each  should  pay  one-half  of  the  annoity,  and  indemnify  the  other  against  all 
actiont,  **  damages,  demands,  snn»  of  money  and  ezpencei,  which  might  be  in- 
cnrred  by  reason  of  the  non-oayment  thereof*/'  Held  that  B,  having  in  conse- 
quence of  if. 's  insolvency  maae  several  paymenu  o(A.*b  moiety  of  the  annuity, 
waf  not  entitled  to  interest  on  the  sums  he  bad  so  paid. 

£  2  that 
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1818.  that  each  of  them,  his  executors  or  admiDistrators,  should  fhj 
Bbll  one  moiety  thereof,  and  that  the  survivor  in  case  of  the  de-* 
Freb,  ^^^^^  ^^  ^^^  ^^  ^^^  ^^  ^^  life-time  of  the  annuitant,  should 
not  be  liable  to  pay  the  whole  of  the  annuity :  each  of  them 
the  said  George  Clark  and  Thomas  Plummet  thereby  for 
himself^  his  heirs,  executors,  and  administrators,  covenanted 
with  the  other  of  them,  his  executors,  administrators,  and  as* 
signs  mutually,  that  each  of  them,  his  executors  or  admini- 
strators should,  from  time  to  time  and  at  all  times  thereafter 
during  the  life  of  Frances  Du  Puy,  well  and  truly  pay  one 
moiety  or  half  part  of  the  said  annuity  of  300/.  at  the  times 
mentioned  in  and  according  to  the  true  intent  and  meaning  of 
the  indenture  of  the  6tl]  March  1800,  and  well  and  effectually 
save,  defend,  keep  harmless  and  indemnified,  the  other  of  them, 
his  executors,  &c*  against  one  moiety  or  half-part  of  the 
said  annuity,  and  all  actions,  suits,  costs,  charges,  damages, 
demands,  sums  of  money  and  expences  whatsoever,  which 
might  be  incurred  by  reason  of  the  non-payment  thereof  in 
the  manner  covenanted  by  the  recited  indenture  to  be  paid 
by  Clark  and  Plummer  to  Frances  Du  Put/. 

Clark  having  become  insolvent  in  March  I8O9,  all  the 
payments  of  the  annuity  after  that  time  wer«  made  by  Plum- 
mer alone ;  and  Clark  having  afterwards  died,  this  suit  was 
instituted  by  his  creditors,  and  the  ordinary  decree  was  made 
referring  it  to  the  Master  to  take  the  usual  accounts  of  his 
estate  and  of  his  debts.  The  master  having  by  his  report 
certified  that  a  sum  therein  specified  was  due  to  Plummer  for 
cash  paid  for  several  half-yearly  payments  of  the  annuity, 
but  having  disallowed  a  claim  made  by  Plummer  of  interest 
on  that  sum,  a  petition  was  now  presented  by  Plummet, 
steting  that  the  interest  on  the  several  payments  of  the  said 
moiety  of  the  annuity  up  to  the  date  of  the  report,  amounted 
to  183/.  115.  9rf.  and  praying  that  the  petitioner  might  be 
allowed  and  paid  that  sum  over  and  above  the  sum  reported 
due  to  him. 


Mr. 
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Mr.  HealdwoA  Mr.  James  Stephen  in  support  of  the  pe-        1^13. 
tkioiiy  contended  that  interest  on  the  sums  paid  might  be  re*       ^e^ 
covered  at  hw  hi  the  shape  of  damages ;  that  it  fell  clearly        ^^ 
within  the  meaning  of  the  words  "  charges,  damages,  sums 
of  fflooej,  and  expences   incurred  by  reason  of  the   non- 
pajment**  of  the  annuity ;  and  that  the  master  ought  to  hate  , 

allowed  the  petitioner's  c)aim  of  interest. 

.  Sir  Arthur  Piggoti,  Mr.  Harif  and  Mr.  WitUhropj  contrd, 
observed,  that  there  was  no  precedent  of  the  allowance  of 
a  claim  of  this  nature,  that  it  was  quite  inconsistent  with 
the  settled  and  uniform  practice  of  the  court ;  that  this 
was  a  demand  of  nnUquidated  damages;  that  the  master 
ntting  in  his  oflke  could  not  give  damages,  and  that  there 
could  be  no  damages  in  the  case  of  a  debt  not  carrying  in- 
terest in  its  nature, 

7%eMASTBE  of  the  Rolls,  after  Udung  time  to  con-  .  Ft^.so. 
sider,  was  of  opinion  that  the  petitioner  was  not  entitled  to 
mterest.  His  Honour  observed,  that  it  had  been  contended 
that  the  petitioner  could  have  recovered  interest  in  the  shape 
of  dam^es,  but  that  in  the  case  of  De  Havilland  v.  Bower- 
bank  (a),  Ixyrd  EUenborough  said  that  the  rule  of  consider- 
ing how  far  the  party  was  damnified  was  so  wide  that,  it 
would  let  in  interest  in  almost  every  case ;  that  if  the  party 
lost  the  use  of  his  money,  it  was  his  own  fault  in  not  suing 
for  It,  Bad  that  be  considered  the  safe  rule  to  be,  that  to  es- 
tablish a  right  to  interest  there  should  either  be  a  specific 
agreemeot  to  that  effect,  or  something  should  appear  from 
which  a  promise  to  pay  interest  might  be  inferred,  or  proof 
dM^uld  be  given  of  the  money  being  used.  And  in  the  ^b« 
•equent  case  of  De  Bernales  v.  Fuller  (b),  the  Court  of 
Kin^s  Bench  adopted  the  rule  so  laid  down.  His  Honour 
aaid  he  would  mention  another  subsequent  case  at  law  for 

(«)  1  Camph.  50.  (ft)  s  Cmnpb.  4S6. 

the 


Fheb; 
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1618.        th«  pvrpoM  of  ibewiag  wbM  tte  moderit  |ir^e«ediaft  on  this 
Bfcix        8ai»|eci  had  beta ;  m  Gorebn  v.  Stpun  (a)^  it  ^as  held,  fhift 
oa  an  agl^ainant  for  tbe  sale  of  goods  where  a  certain  d«f 
VMM  appoinied  for  {laymcdt  of  the  price,  intereat  did  not  run 
on  the  pdce  from  that  day,  Lord  Ellenborougk  obaerfingy 
that  dia  giving  of  interest  shonld  be  confined  to  biRs  of  ei« 
change,  and  such  like  inatrumcnts,  and  to  agreemeuts  r6« 
serving  interest.     His  Honour  also  referred  to  Rigby  v. 
MaoMMnara(b),  as  one  which  very  much  resembled  the  pre- 
sent.   In  that  case  Powell  and  Bigby  were  jointly  bovnd  to 
Drummoudi  for  payment  of  90,000/.  and  by  a  ooitnt0r4M>nd 
itijjf&jf  became  bound  to  Pamtll  in  the  penalty  of  180/)00/. 
conditioned  for   iodemnifying  PamtUj    his  execntore,   See. 
against  all  cosU,  damages,  &c.  he  or  they  might  sustain  or 
be  put  unto  on  account  of  the  non-payment  of  the  90,000/. 
and  interest,  or  by  reason   oi  Powell  having  execnted   the* 
former  bond  in  anywise  howsoever.     Powelfs  executors  hav- 
ing paid  a  large  sum  for  principal  and  interest,  the  master 
allowed  them  interest  on  those  soma  only  whieh  they  bad 
paid  in  respect  of  the  principal,  but  not  on  tbe  sums  which 
they  had  paid  in  respect  of  the  interest,  and  on  an  excep- 
tion  (o  the  master's  report,  Lord  Thurlow  was  clearly  of 
0|miion  that  tbe  master  had  done  right  in  computing  tbe  in- 
terest only  on  the  monies  paid  on  account  of  principal,  and' 
tfiat  PowtlFa  executors  could  claim  no  mere  against  Rigby't 
estate  than  Dnmmondi  eouM  have  done,  and  consequently 
eottld  not  have  interest  on  the  interest  paid  them.  The  surety 
dMrefore  in  that  ease  was  held  not  entitled  to  intemat,  al^' 
though  there  was  a  penalty  to  cover  it. 

On  these  authorities  his  Hononr  held  it  to  be  deaf  that 
the  present  petitioner  was  not  entitled  to  interest,  and  there* 
fore  that  the  master  was  right  in  disallowing  his  claim. 

(«)18E«M19.  (6)  tCox  415. 


COOPER 


B 
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COOPER  r.  THORPE.  reb!'li%. 

Y  act  of  p^liameiit  9  G.  3.  c.  51.  "for  dividing  and    Where  an  in- 
inclosing  certain  open  fields,  lands,  and  grounds  in  the  recttdtliccom- 
«evcral  townships  of  Jlterhy,  Snitterby  and  IVaddinghani,  inoMrthe^^ 
in  the  county  of  Lincoln^'  reciting  that  withiit  the  township  ^f^^^or  of  the 
of  AUtrby  in  Ac  parish  of  Bishop  Norton ,  an(\  within  the  so  much  of  tht 
several    townships  of  Skitterby  and    IVaddiiigham    in  the  closed  in  the*"" 
parish  of  Waddiagliam^  were  scf ernl  open  and  uninclosed  ^^  j""*!"^  ^^  ^* 
arable  fidds,  common  pastures,  carrs^  and  waste  grounds,  or  tithoable  paru 
other  open  and  common  lands  atid  grounds  disliuguislied   by  ^hip  of  fr.  1% 
several  names,  which  contained  in  the  whole  ^(MX)  acres  or  f?*^"*''  (^"Z"- 

tbereabonis:  thst  Robert  Carter,  clerk,  was  recior  of  the  and  situation 

con^ldc^ed^  be 
parish  of  I'Vaddifighamcttm-Snitterby,  and  intitled  to  all  the  equal  in  value 

tithes  great  and  small  arising  within  the  titheable  places  of  p^r^^t*  thc"^^ 

4hal  parish,  and  also  to  the  tithes  arising  upon  certain  parcels  titheable  placet 

of  land  lying  dispersed  in  the  open  fields  of  Atterby ;   that  mentioned 

George  JoUaud^  cierk^  was  vicar  of  Bishop  Norton ^  and  as  of  all'  titliet 

«uch  intitled  to  all  tlie  rest  of  the  tithes  great  and  flmall,  aris    !!^'l*l*mif 

^    ®  '  same  landu, 

ins  within  the  titheable  places  of  the  township  of  Alterhy,  and  ^"^  that  after 
....  ...  I       /.  1       ,    1  .        the  inrolmeut 

also  to  the  tithes  arismg  upon  ccitam  parcels  of  laiKls  I^ing  of  the  conn 

dispersed  in  the  open  tields  of  Stiitterby  ^   It  was  enacfed  ^a'^r'aU 

that "  all  the  said  open  arable  fields,  common  pastures,  carrs,  ^i'*^^*  witliln 

J  '  '  '   the  laod^  di- 

fliid  waste  grounds,  of  other  open  and  common  gromids  in  r<  cted  to  be 

the  said  sercral  townships,  sliould  be  divided,  set  out  and  al-  "ease^  and°"he 
lotted"  by  commissioners,  in  such  manner  as  after  declared :  commisMomrs 

^  ^  '  allotted  to  the 

ihat  a  survey  and  admeasurement  of  the  hmds  dnected  to  be  rector  ceriam 

parts  of  the 
lands  in  S.  ex* 
pres.^injr  them  to  be  "  in  lien  of  the  tithes  of  the  open  fields  in  S.  and  A"  (not 
mentioning  WJ)  and  did  not  allot  to  him  any  part  of  the  lands  in  f  r.  in  lieu  of 
the  tithes  of  IV,  but  the  allotment  inK.  exceeded  li)  quantity  two-iifteenths  of  tlie 
lands  in  S.  inclosed  under  the  act,  but  was  much  lesn  in  quantity  than  two 
fifteenths  of  the  lands  in  5.  and  IV. :— Held  that  the  tithes  of  the  lands  in  IV, 


were  extinguished  by  the  act,  even  if  there  had  been  an  error  in  not  allotting  any 
satisfaction  for  them ;  bat  that  no  snch  error  appeared,  4a  there  was  no  evidence 

ur  the  tomu]  * 

inclosed 


what  lands  in  iV.  were  tithcahle,  nor  in  what  manner  the  commissioners  ascer« 
l^ed  tlie  value  of  the  allotments  or  o€  the  titbe#. 


Tborpx, 
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1818.  inclosed  within  the  townships  of  Atterbyt  Snitterhy^  and  Wad* 
CmavTOi  dingham,  and  of  the  ancient  inclosed  lands  in  the  townshipt 
of  AUerby  and  Snitterby,  '^  but  not  of  Waddingham"  which 
was  to  contain  the  numbers  of  acres  in  those  several  town- 
ships, and  of  each  proprietor's  respective  share  thereof,  should 
be  made  and  laid  before  the  commissioners:  and  power  was 
given  to  the  commissioners  and  surveyor  to  enter  upon  and 
admeasure  the  lands  directed  to  be  inclosed  within  the  town- 
ships of  A  Her  by,  Snitterby,  and  Waddinghamj  and  the  ancient 
inclosed  lands  in  the  townships  of  Atterby  and  Snillerby,  but 
not  any  ancient  inclosed  lands  in  the  township  of  Wadding* 
ham;  that  in  case  any  doubt  should  arise  concerning  the  claim 
of  any  of  the  proprietors »  or  any  dispute  between  them  con-' 
ceming  their  interests  in  the  lands  to  be  inclosed,  or  the  tithes 
arising  upon  the  same,  or  the  shares  they  ought  to  have  in 
the  intended  division,  the  commissioners  were  required  b^ 
examination  of  witnesses  upon  oath,  and  upon  other  proper 
and  sufficient  evidence,  enquiry,  and  satisfaction,  to  determine 
the  same ;  and  such  determination  should  be.  binding  and  coai- 
elusive  to  all  parties. 

The  act  further  directed  the  commissioners,  within  six  ca- 
lendar months  after  such  survey  should  have  been  laid  before 
them,  in  the  first  place  to  assign  and  allot  to  Carter  and 
his  successors,  rectors  of  the  parish  of  Waddinghamrcum^ 
Snitterbyj  such  parcel  or  parcels  of  the  arable  fields,  comnum 
pastures,  and  carrs  within  the  township  of  SnUterby  (except 
the  common  pasture  called  the  Carr  Side)  so  directed  to  be 
inclosed,  as  should  in  the  judgment  of  the  commissioners,  or 
any  two  of  them,  be  equal  in  value  to  and  a  full  satisfoction 
for  the  glebe  lands  of  tlie  fector  within  the  last-mentioned 
lands  to  be  inclosed :  and  then  to  assign  and  allot  unto  and 
for  the  said  Robert  Carter  and  his  successors,  rectors  as 
l^foresaid,  such  parcel  or  parcels  of  the  residue  of  the  same 
arable  fields,  common  pastures,  and  carrs  in  Smtterby,  and 
qIso  of  the  iitheable  parts  of  the  township  of  Waddingham, 
«3  should  (quantity,  quality,  and  situation  considered)  contain 


CASES  IN  CHANCERY.  47 

«r  be  equal  in  value  to  two  fuUJifieenth  parts  of  the  tiiheabh  18 1 8. 
places  of  the  last-mentioned  lands  and  grounds,  in  Heu  of  and  oS^^ 
as  a  fill  recompence  and  compensation  for  all  the  tithes  what'*  t«ojip« 
soever  belonging  to  the  said  rector,  and  arising  within  the 
same  lands  and  grounds:  and  farther  to  assign  and  allot  to 
Carter  and  hb  Successors  such  parcel  or  parcels  of  the  arable 
fields  of  Snitterby,  as  the  commissioners  should  (quantity, 
quality,  and  situation  considered)  adjudge  to  be  equal  in  value 
to  the  tithes  of  the  ancient  inclosed  lands  hi  Snitterby :  and 
then  to  assign  and  allot  to  Jolland  and  his  successors,  vicars 
of  Bishop  Norton,  such  parcels  of  the  arable  fields,  common 
pastures,  and  carrs  within  the  towminp  of  Atterby  (except 
the  coaimon  pasture  called  the  Carr  Side)  as  should,  in  the 
judgment  of  the  commisstoners,  be  equal  in  value  to  and  a 
full  satisfaction  for  the  glebe  lands  of  the  vicar  in  the  last- 
mentioned  lands ;  and  also  to  assign  and  allot  to  Jolland  and 
bis  successors  such  parcels  of  the  residue  of  the  same  arable 
fields^  &c.  in  Atterby, z%  should  (quantity,  quality,  and  situar 
tion  considered)  contain  or  be  equal  in  value  to  two  full  fif- 
teenth parts  of  the  same  fields,  in  lieu  of  and  as  a  recom- 
pence and  compensation  for  ail  the  tithes  arising  within  the 
said  arable  fields,  &c.  of  Atterby  (except  as  before  excepted), 
and  theu  to  asagn  and  allot  to  Jolland  and  his  successors, 
vicars  as  aforesaid,  such  parcels  of  the  last-mentioned  arable 
fields  as  the  commissioners  should  (quantity,  quality,  and  situa* 
tion  considered)  adjudge  to  be  equal  in  value  to  the  tithes  of 
the  ancient  inclosed  lauds  in  Atterby;  and  further  to  assign 
and  allot  to  Carter  (rector  as  aforesaid),  and  Jolland  (vicar 
as  aforesaid),  such  parcel  or  parcels  of  the  said  common 
pasture  called  the  Carr  Side  pasture,  as  (quantity,  quality,  and 
situation  considered)  should  contain  or  be  equal  in  value  to 
tWQ  UxW  fifteenth  parts  of  the  titheable  grounds  therein  con*- 
tained,  in  lieu  of  and  as  a  full  compensation  for  all  tithes 
whatsoever  arising  withm  the  said  Carr  Side  pasture,  and  re- 
spectively belonging  to  the  said  rector  and  vicar  as  aforesaid ; 
yrhich  Jast-mentioned  two-fifteenth  parts  9hould  be  d^yid^ 

betweeQ 
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J  ft  Ilk  Vet  ween  tbe  rector  atidvicftr;  uhd  their  successors,  in  slicti 
Gmpb*  toanrter  and  proportion  a«  the  coinniissioiiers  should  adjudge 
TaaBPi»  ^  ^  adequate  in  value  to  their  lespectite  shares  and  tnteresU 
in  the  lust-mentioiied  tithes :  and  nioreoter  to  assign  and  allot 
td  ibt  said  rector  and  vicar,  atid  their  successors,  suth  parcels 
of  the  residae  of  the  said  arable  fields  of  AtierbyznASniHerbjf, 
as  in  the  judgment  of  the  commissieners  should  (quantity^ 
quiditj,  and  situation  considered)  contain  or  be  equal  in  value 
ia  two  full  fifteenth  parts  of  the  lands  Ijii^  dispersed  in  the 
arable  fields  of  Atterby  and  Snilterby^  the  tithes  whereof  r^ 
ipectively  belonged  to  the  said  rector  and  vicar,  as  a  coiiu* 
|iensatioa  for  the  last-mentioned  tithes;  which  lands,  so  to  be 
allotted  as  last  expressed,  should  be  divided  between  the 
lie^tor  aild  vicar,  atid  dieir  successors,  in  snch  mlinner  and  pto- 
portion  as  the  commissioner^  should  adjudge  to  be  adequate 
in  value  to  their  respective  shares  and  interests  in  the  same 
tithes.  The  act  then  directed  the  allotment  of  the  residue  of 
ibe  lands  amongst  the  persons  interested. 

The  act  contained  a  clause,  that  the  commissioners,  in  mak« 
ing  the  allotments  of  such  parts  of  the  lands  as  were  lying 
^ithiA  the  carrs  belonging  to  the  said  respective  townshipay 
should  have  regard  more  especially  to  the  quantity,  quaUty, 
ifod  species  of  the  lands  belonging  to  each  proprietor  or 
party  interested  therein,  and  to  the  state  and  condttien  of 
stick  lands,  with  respect  to  drainage,  at  the  time  fA  the  making 
of  such  allotments,  by  reason  of  the  charge  to  which  suck 
allotments  would  be  8ul>|ect  by  the  equal  annual  rate  or  a^ 
sessment  directed  to  be  Isid  thereupon  by  act  of  parljament 
7  G.  S.  for  di  ainimg  the  lands  within  the  level  of  Jncholmt 
(of  which  the  lands  within  the  said  carrs  are  part),  and  the 
allotments  to  be  made  to  each  proprietor  or  party  interested 
in  the  carrs,  should  contain,  as  nearly  as  circumstances  would 
admit  of,  the  same  quantity  or  proportion  of  dry  land  respec« 
timely  as  sucb  proprietor  6r  party  imerdsted  was  intitled  to  at 
ihe  tiaie  of  making  s«eh  allottnents,  and  aa  near  aa  mi^ 
be,  m  the  s^me  stat«y  (|9al#f  aid  confitio%  so  tbait  thi  severed 

parts 
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S§ 


fiitft  tttid  dbiR'es  oC  die  proprietors^  or  persons  ititerested 
m  the  lands  withio  the  Cim>  might  not,  after  such  flUotments, 
be  subject  to  the  said  annual  rate  or  assessment  in  any  greattrr 
or  less  proportion  with  respect  to  the  Taloe  of  each  of  the 
said  shares,  than  the  same  were  subject  to  at  the  time  of 
passing  the  act ;  and  that  the  oommissionerB,  in  making  the 
allotmeoCs  of  the  residue  of  the  lands  directed  to  be  inclosed, 
should  have  regard  to  the  situation  imd  quality,  as  well  as 
^pantity,  of  the  lands  belonging  to  each  person  interested,  and 
to  the  right  of  common  and  odier  property  of  erery  such 
person,  and  also  to  the  situation  and  quality,  as  ^*e11  as  quan- 
iity,  of  the  lands  to  be  allotted  in  lieu  thereof;  and  the  share 
or  shares  to  be  allotted  to  each  of  the  proprietors,  of  the  re- 
sidue of  the  said  lands  and  grounds,  should  be  allotted  as  near 
as  conveniently  might  be  to  the  messtrages,  cottages,  or  otfaei* 
lands  or  tenements  belonging  to  the  parties  respectively. 

Th6  act  further  provided,  that  within  six  calendar  month! 
next  after  the  commissioners  shobld  have  completed  th^ 
division  and  allotments,  or  as   soon  after   as  conveniently 
might  be,  they  should  form  and  draw  up  an  award  or  idstni- 
ment  in  writing,  which  should  express  distinctly  and  sepa- 
rately the  quantity  Contained  in  the  arable  fields,  common  pas* 
tores,  carrsand  waste  grounds,  and  the  quantity  and  contents, 
situation,  buttals  and  boundaries  of  the  several  parcels  and 
allotments  respectively  by  them  set  out  and  assigned  by  virtue 
of  die  act,  and  also  the  situation,  buttals  and  boundaries  of 
die  respective  townships  of  Jiterby,  Snitterbi/y  and  Wadding" 
ham ;  which  award  or  instrument  should  be  ingrossed  on 
parehmetit,  and  signed  and  sealed  by  the  commissioners,  and 
should  wnhm  she  calendar  months  after  the  execution  thereof 
be  tnrolled  by  the  clerk  of  the  peace  for  the  division  of  Lind^ 
sey ;  and  the  several  allotmetrts  and  divisions  to  be  made  and 
declared  by  the  award  should  be   binding  and   conclusive 
anto  and  npon  all  the  parfieS  interested.    *'  And  immediately 
tMef  the  inrolnrtent  of  the  Sdid  award,  all  manner  of  tithes^ 
ecclesiastical  dues,  duties^  and  payntents  ol  what  nature  or 

kind 


lilt. 

Coopst 
t. 
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1^18.        kind  soever^  arism^,  renewing,  increasing,  {my able,  or  happemog 

CoopEK       ^iihin  or  out  of  the  said  lands  and  grounds  hereby  directed 

TBoim.      ^  ^  inclosed,  or  within  the  said  ancient  inclosed  lands  or 

grounds,  or  otherwise  howsoever,  shall  cease  and  be  for  ever 

extinguished/' 

It  appeared  that  the  lands  inclosed  under  the  act  were 
1532  acres  S  roods  and  34  perches  in  Smtterby,  and  1279 
acres  and  39  perches  in  Waddingham. 

The  commissioners,  by  their  award  duly  inrolled  pursuant 
to  the  act,  awarded  to  the  then  rector  of  Waddingham  51 
acres  1  rood  and  32  perches  of  the  lands  in  Snitterby  in- 
closed  under  the  act,  as  a  compensation  for  bis  glebe  lands 
and  right  of  common  on  those  lands  as  rector,  and  of  th|( 
tithes  of  the  ancient  inclosed  lands  in  Snitterby;  and  they 
further  awarded  to  the  rector  223  acres  1  rood  and  32  perches 
of  the  lands  in  Snitterby  "  in  lieu  of  and  cwnpensation  for 
all  the  titheSf  dues,  dutietf  and  payments  belonging  to  him 
within  the  open  fields,  common  pastures  and  carrs  of  the 
townships  of  Snitterby  and  Atterby!' 

The  commissioners  also  awarded  to  the  then  rector  of 
Waddingham  5 1  acres  ]  rood  and  30  perches  of  the  lands 
in  the  township  of  Waddingham  inclosed  under  the  act,  in 
lieu  of  liis  ancient  glebe  lands  and  rights  of  common  in  tba 
^orth  Carr,  South  Carr,  and  Carr  Side  Pasture,  and  the 
Acre  Field  in  Waddingham :  but  no  other  allotment  what* 
ever  of  any  part  of  the  lands  in  Waddingham  was  made  to 
the  rector. 

The  allotment  of  223  acres  1  rood  and  32  perches  wa^ 
more  in  quantity  by  25  acres  3  roods  and  24  perches,  than 
two-fifteenths  of  the  lands  in  Snitterby  inclosed  under  the 
act,  after  deducting  the  allotment  of  51  acres  1  ro<Hl  and 
>  32  perches  for  gleb^and  rights  of  common :  and  two^fifteenth 

parts  in  quantity  of  the  lands  in  Waddingham,  after  deduct- 
ing the  allotment  of  51  acres  1  rood  and  30  perches  for 
glebe  and  rights  of  common,  would  amount  to  163  acrea 
2  roods  and  33  perches. 

TTie 
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Tbe  bill  was  filed  bj  the  rector  of  fVaddingkanKum'Snit*'  18 1§. 

terby,  against  tbe  occupiers  of  lands  in   tbe  township  of  c^^l^ 

Waddingjkam,  inclosed  under  the  act,  for  an  account  and  «• 
payment  of  the  tithes  of  those  lands;  the  defendants  by  their 
siiiswer  insisting  on  the  act  of  parliament  and  the  award^  as 
ai  bar  to  tbe  plaintiff's  right. 

Mr.  Bell  and  Mr.  Skadwetl  for  the  plaintitf,  contended^ 
that  tbe  tithes  of  these  lands  were  not  extinguished  by  the 
act,  die  award  not  having  made  any  comp^isation  for  tha 
tidies  of  fVaddingham,  but  having  expressly  confined  the 
compensation  to  the  tithes  of  Srtitterby  and  AUerbjf,  and 
no  allotment  of  any  lands  in  Waddingham  having  been  made 
to  the  rector,  except  as  a  compensation  for  his  ^ebe  and 
li^ts  of  common :  diat  this  was  not  such  an  award  as  tha 
act  had  directed,  and  that  the  condition  precedent  on  which 
the  tithes  were  to  cesae,  never  having  been  performed,  tbe 
r^t  of  the  rector  was  not  afiected  by  the  act. 

Mr.  Hart  and  Mr.  James  Stephen  for  the  defendants^ 
relied  on  the  express  words  of  the  act  as  a  complete  bar  to 
tbe  plaintiff's  right,  even  supposing  the  award  to  have  been 
erroneous ;  and  they  contended  that  the  error,  if  any,  wu 
only  in  expresnon,  for  although  the  award  only  expresses 
the  allotment  to  be  a  compensation  for  the  tithes  of  Snitterby 
wadAUerbiff  yet  the  allotment  exceeds  tbe  two-fifteenths  to 
which  the  rector  would  have  been  entitled  b;  the  act,  if  tbf 
commiasioners  had  merely  intended  a  compensation  for  the 
tithes  of  theae  two  townships.  It  is  impossible  to  know 
exactly  tbe  rule  by  which  the  commisdioners  were  regulated, 
for  they  were  to  take  value,  and  not  merely  quantity,  mto  their 
conaderation* 

Tht  Masteb  of  the  Rolls.     Tbb  is  a  bill  by  Mr.       ^A.  sa. 
Cooper  as  rector,  claiming  tithes  in  kind,  and  having  sub- 
staDtiated  the  facts  of  occupation  of  the  lands  in  question 

by 
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\SlfL  by  the  defendants,  of  the  plaintilPs  being  rector,,  and  of  tlie 
C#«p^BB  defv^ndants*  having  had  titheable  niatters  on  their  lands,  the 
Imkm.  ^^^^^  has  compFctely  made  out  a  primft  facie  right,  unless 
tlie  defendants  meet  it  by  a  satisfactory  answer.  The  aiK 
twer  they  make  is  the  act  of  parliament  for  the  inctosure  of 
the  open  fields  in  Jiterbi/,  Snitlerby,  and  Waddingham  •  and 
they  insist  that  this  act  is  a  complete  bar  to  the  tithes  of  these 
lands,  for  that  by  the  terms  of  the  act,  from  the  inrolnient 
of  the  award  the  tithes  were  for  ever  to  cease :  and  that 
having  made  out  the  fact  that  the  award  has  been  made  and  in- 
rolled,  and  that  their's  were  lands  inclosed  under  the  act,  the 
tithes  are  extinguished.  The  words  on  which  the  defendants 
rely  are  these;  '*  that  immediately  after  the  inrolment  of  the 
aaid  award  all  manner  of  tithes  arising,  increasing,  payable, 
or  happening  within  or  out  of  the  lands  directed  to  be  in- 
closed, shall  cease  and  for  ever  be  extinguished.**  Tliis  is 
offered  as  a  parliamentary  exemption  of  the  lands  in  question; 
and  when  it  appears  that  there  was  subsequently  an  award, 
and  that  these  were  part  of  the  lands  inclosed  under  the  act, 
it  seems  prima  facie  to  be  a  bar.  But  it  is  insisted  on  the  part 
of  the  rector,  not  disputing  that  the  award  would  have  beeii 
a  bar  had  it  been  such  an  award  as  the  act  provided,  viz.,  had 
there  been  an  allotment,  yet  that  it  ought  not  to  be  a  bar  be- 
cause it  is  not  such  an  award  as  the  act  intended  ;  that  a  sa- 
tisfactory compensation  ought  to  have  been  made  to  the  rector: 
that  the  act  provided  that  two-fifteenths  of  the  lands  were  to 
be  the  compensation  :  that  on  the  face  of  the  award  it  does 
not  contain  such  an  allotment  of  lands  in  quantity  and  de- 
scription as  is  provided  by  the  act.  And  in  this  case  there 
are  three  distinct  questions  :  First,  whether  the  rector  can  go 
back  and  enquire  into  the  competency  of  the  award :  and 
supposing  he  can,  then,  Secondly,  whether  he  makes  out  sa- 
tisfectonly  that  this  is  not  such  an  award  as  the  act  intended, 
viz.  that  the  allotments  were  not  such  as  the  rector  was  en- 
titled to  :  and  if  both  these  propositions  are  made  out,  then, 
Tliirdly,  whether  this  was  not  to  be  an  award  binding  and  con- 
clusive on  the  parties. 

WitboBt 
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Without  at  present  agitating  the  Qret  pointy  aod  assuuiiug        181^. 

the  pladutiff  to  he  at  liberty  to  enquire  into  the  competeucy      CoopiSJi 

of  the  award, — Has  he  made  out  ^no^h  to  impeach  tiy^     Thoiipc 

jiKJginenC  of  the  commissioners  ?  Jt  is  clear  that  the  comom* 

aionera  entered  pn  their  daty ;  that  an  allotment  Mas  made  ta 

and  accepted  by  the  then  rector;  that  it  h^s  been  enjoyed  hf 

the  rectors  ever  since ;  and  that  the  subject  of  quantum  wa4 

entered  on  and  adjudged  by  the  comipi^oners.    In  revising 

the  JudgBoeu^  of  any  tribunal,  a  court  is  bound  to  presume 

omnia  rUi  et  sofeuuiter  esse  acta,  even  if  the  revision  takea 

place  iaimediately,  but  more  especially  when  it  takes  placf 

afiter  ibe  lapse  of   half  a  century  from  the  time  when  tb^ 

judgment  has  been  prpnounced ;  and  the  person  impMting 

error  to  it  is  bound  to  ma^e  out  by  clear  and  satisfactory 

evidence,  that  an  error  has  been  committed.    In  the  pre* 

^Qt   case,  (supposing  it  to  be  competent  to  the  rector  to 

^itate  the  question)  there  is  considerable  difficulty  and  ob« 

scurity  in  the  nature  of  the  subject.     This  was  ^  rectory 

peculiarly  circumstanced.    The  parish  of  JVaddiHgham-cum^ 

SnUterby  was  contiguous  to  the  township  of  Atterby,  and  tbf 

tithes  of  the  latter  belonged  to  the  vicar  of  Bishop  Norton, 

be  and  the  rector  of  Wadditkgham  having  united  rights  iu 

part  of  the  lands :  so  that  it  was  necessary  for  the  act  to  pro* 

vide  an  united  compeqsatiott  of  two-fifteenths  in  the  first 

instance,  and  afterwards  a  division. — In  the  next  place,  it  ap« 

pears  in  the  description  of  the  lands  on  the  face  of  the  act,  thai 

there  bad  been  a  difficulty  from  part  of  the  lands  not  being 

titheable.    The  ancient  inclosures  were  not  titlieable^  they 

were  supposed  to  be  covered  by  a  modus,  and  they  were  to  be 

lefi  out  of  the  act    The  act  constantly  excepts  them  in 

making  compensation,  and  whatever  might  belong  to  them, 

they  were  not  to  be  included.     Nor  were  all  the  uninclosed 

lands  to  be  included,  and  two-fifteenths  of  the  whole  to  be 

allotted;  for  the  act  says, ''  and  also  of  the  titheable  parts  ;'' 

having  first  excluded  the   ancient  inclosures,    it  submits  a 

iurdier  qualification,  that  it  is  to  be  only  of  the  titheable  parts 

of 


64  CASES  IN  CHANCERY. 

1818.       of  the  other;  leaving  to  the  determination  of  the  tribunal 
^^^^      constituted  by  the  act,  the  question  of  what  was  titheable  and 
o.  what  was  not;     But  in  setting  out  the  two-fifteenth  parts, 

value,  and  not  merely  quantity,  was  to  be  considered;  and  in  a 
subsequent  chiuse,  the  act,  studiously  calling  the  attention  of 
tfie  conmiissioners  to  this  subject,  speaks  of  diy  lands,  and 
looks  to  considerable  variation  in  the  value,  in  consequence  of 
freedom  from  the  rate  or  assessment  for  drainage.    There  is 
a  section  in  the  act  for  this  very  purpose.    This  complex  sub- 
ject was  left  to  the  consideration  of  the  commissioners,  and 
I  agree  that  it  was  left  to  them  without  appeal ;  for  it  is  pro- 
vided that  in  case  of  any  doubt  or  dispute  concerning  the 
rights  in  the  lands  to  be  inclosed,  or  the  tithes  arising  upon 
die  same,  the  commissioners  are,  by  examination  of  witnesses 
or  other  proper  and  sufficient  evidence,  to  hear  and  deter- 
mine the  same,  ''  and  such  determination  shall  be  binding 
ai(d  conclusive  to  all  parties.''    Tlie  subsequent  clause  giving 
a  right  of  appeal,  contains  an  exception  of  the  cases  in  which 
the  order  of  the  commissioners  was  to   be  final ;  and  the- 
award  was  to  be  conclusive  as  to  the  allotments  to  be  made. 
There  was  clearly  a  power  vested  in  the  commissioners,  of 
giving  a  final  judgment  on  these  points.     I  must  presume 
that  they  exercised  iheir  authority  properly,  and  that  they 
were  persons  indifferently  chosen ;  and  I  must  give  them  credit 
for  intending  to  adjudge  fairly.     It  is  clear  that  their  attention 
had  been  called  to  the  subject  of  the  right  to  tithes,  and  that 
such  questions  were  to  arise  before  the  commissioners.     I 
must  presume  therefore  that  the  then  rector,  attending  to  his 
own  rights,  and  those  of  the  church,  called  on  the  commis- 
sioners for  a  proper  allotment.     But  it  is  said,  first,  that  there 
was  not  a  proper  allotment,  because  the  quantity  was  insuffi- 
cient ;  and  secondly,  that  it  appears  on  the  face  of  the  award 
that  nothing  has  been  said  of  the  tiilies  of  Wad£ngham,  and 
that  therefore  the  rector  had  no  compensation  for  the  tithes 


of  Waddingham. 


I  hav^ 
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I  have  cndMYOured  to  discover  whether  if  we  were  now        1S18. 
sitdng  to  rerne  Ae  juc%fneiit  of  the  commissioiiers,  we  could      coopbr 
irrive  at  the  conclusion  that  this  was  not  a  proper  allotment.      Tuokri. 
On  the  &ce  of  the  award  nothing  is  said  of  the  tithes  of 
WadHnghamj  but  the  allotments  to  the  rector  are  more  in 
^ntitythan  two-fifteenths  if  you  leave  out  Waddingham,  But 
if  jon  do  not^  they  are  not  equal  to  two-fifteenths  in  quantity. 
But  it  then  conies  to  die  question  of  value ;  and  we  hare  no 
evidence  of  the  comparative  value  betvireen  the  interests  of  the 
ckrgynian  and  of  the  ocoipiers.    If  quantity  aloiie  was  to  be 
the  measurei  there  appears  to  be  a  deficiency;  but  at  this  dis^ 
tance  of  time  how  can  it  be  known  that  it  might  not  be  made 
up  by  tfie  difference  in  value  f    And  supposing  it  were  not, 
how  can  it  be  known  wbat  evidence  was  adduced  in  order  to 
shew  what  land  was  titbeaUe  ?  If  a  lari^e  portion  of  land  was 
shewn  not  to  be  titheable,  there  would  be  a  great  error  in  in* 
fening  a^deficiency  of  qaantity,  withoat  knowing  how  much 
was  ttdieable,  and  how  much  was  not.     But  if  there  was  an 
error  only  m  the  description,  and  a  full  compensation  was  in 
hct  made^  a  mere  error  in  the  description  would  not  vitiate, 
if  the  rector  had  a  full  compensation,  though  it  was  not  ex- 
pressed to  be  for  the  tithes  of  IVadih^kam  \   for  then  in 
point  of  fact  no  injustice  was  dene.    In  examining  the  subject 
at  a  distant  period  of  time,  there  is  mudh  difficulty  in  finding 
out  tfae  data  which  governed  the  commiasionerB ;  we  only  know 
that  a  certain  number  of  acres  was  aUotled  to  and  accepted 
by  tfie  then  rector;  that  it  has  been  enjoyed  ever  since; 
that  the  allotment  has  never  been  complained  of  till  the 
commencement  of  the  present  suit ;  and  that  the  plaintiff  is 
now  in  possession  of  it.    As  to  the  first  question  therefore  I 
ana  obliged  to  say,  that  I  cannot  be  satisfied  that  the  rector 
has  made  out  that  he  has  impeached  the  judgment  by  this 
tribunal  at  this  distant  period  of  time,  or  that  there  has  beeti 
error,  if  the  question  had  depended  on  that  circumstance. 

But  I  am  deariy  of  opimon  that  there  is  no  necessity  to 

advert  to  that  question ;  for  even  supposing  that  there  was 

Vol,  I.  F  error, 
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18iS.  error,  and  an  omiasioD  of  an  allotment  for  the  tithes,  I  av 
CoopuL  clear  that  the  bar  created  by  the  act  is  an  insuperable  bar-— 
TaoRPB.  ^  independent,  substantive  bar— not  a  conditional,  hot  a  po- 
sitive, absolute,  independent  bar.  It  is  provided  that  from  t 
certain  event  the  tithes  are  to  cease.  What  is  that  event? 
The  inrolment  of  the  avirard.  The  tithes  are  to  cease  for 
ever.  The  argument  of  the  rector  on  this  part  of  the  case 
has  been,  that  the  bar  does  not  arise,  if  he  can  shew  error  ia 
the  azDard,  viz.  error  in  the  allotment.  But  that  does  not 
follow.  It  is  confounding  two  things  which  are  quite  dii* 
tinct,  the  existence,  and  thejusftce  of  the  award.  But  the  act 
says  that  from  the  time  of  the  inrolment  of  the  award  the 
tithes  are  to  cease  for  ever.  And  the  coasequences- would  be 
alarming  if  this  were  not  so.  If  it  were  to  be  considered 
that  this  vitiates  and  annuls  the  awaid,  il  cannot  be  null  ia 
this  particular  and  good  in  other  respects.  The  pluauS 
must  be  able  to  say  that  there  is  no  award.  Unless  he  caa 
shew  that,  die  argument  fails.  The  frilhcy  is,  in  saying  thit 
if  he  can  shew  error  in  the  allotment,  there  is  no  award,  if 
there  is  no  award,  there  is  no  right  in  any  one  person  to  aajf 
of  the  various  allotments  in  the  whole  of  these  SOOO  acres; 
but  evesy  right  remains  precisely  in  the  same  Mtuation  as 
hefoie  the  awaad  was  made.  The  consequence  would  also  be^ 
that  if  any  one  proprietor  could  shew  an  error  in  his  allotr 
ment  (whether  he  brought  forward  a  claim  or  not)  or  that  ai^ 
one  right  was  not  compensated,  the  award  is  to  be  vitiated 
not  merely  pro  tanto,  but  altogethev ;  and  this  avrard,  which 
was  to  be  the  /ex  /bd,— every  man's  title,r-Hmd  the  biodiog 
rule  for  ever,  is  ta  be  defeated  by  any  individual  vdio  can 
point  out  an  error. 

These  consequences  are  sufficient  to  overturn  the  aiga* 
ments  adduced  on  the  part  of  the  plaintiff;  but  the  language 
(Of  the  act  clearly  does  not  warrant  them»  The  allotment  is 
to  psecede  the  award.  The  commissioners  are  to  finish  their 
allotments,  and  then  to  draw  up  their  awacd*  The  award  is 
to  be  the  record  of  their  judgments,  the  history  of  iheir  pro- 
ceedings.   If  it  contains  all  this^  it  is  their  award,  and  the 

tithes 
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fithet  tre  to  ceaae.  Has  there  not  been  such  an  insirament, 
and  has  it  not  been  recorded  ?  It  does  not  follow  that  if  there 
be  error  in  die  allotment  there  is  no  award.  From  the  time 
of  the  inrolment  there  is  a  total  end  of  all  right  to  tidies.  It 
b  clear  that  the  fact  of  there  being  an  award,  decides  it,  what- 
ewer  antecedent  eiror  there  may  ba?e  been. 

Upon  the  whole,  therefore,  I  am  of  opinion,  first,  that  it  is 
not  competent  now  to  examine  into  the  merits  of  the  award ; 
secondly,  that  the  rector  does  not  make  out  any  error  in  the 
allotments ;  and,  thirdly,  that  if  he  did,  it  would  not  be  suf- 
ficient to  establish  his  claim ;  the  award,  and  not  the  allotment, 
being  the  bar. 

The  consequence  is,  that  the  bill  must  be  dismissed,  but 
without  costs.  The  plaintiff  appears  to  have  been  but  a 
short  time  rector,  and  may  hare  been  misled  by  the  defend- 
ants' haviog  at  £nt  submitted  to  pay  the  tithes.  There  is 
considerable  obscurity  in  the  language  of  the  award,  and  an 
apparent  deficiency  of  quantity.  There  is  no  imputation  on 
the  plaintiff^  and  it  was  a  fiur  claim  to  bring  forward. 

Bill  dismissed,  without  costs. 


1818. 
Cooper 

V. 

Thorps. 


DUNNAGE  V.  WHITE. 


ROLU. 

Feb.  5y  to, 
29,25. 

The  court  re- 
fased  to  carry 
into  effecC  a 
deed  between 
relations,  di- 


J^AVID  LEWIS  by  his  wffl,  dated  8di  March  1802, 
devised  to  his  nephew,  William  Lewis,  in  fee,  certain  free- 
bold  hereditaments  at  Bourn  End,  in  the  county  of  Hertford^ 
He  also  devised  to  Thomas  White  and  John  Letts,  in  fee,  viding  the  pro- 
certain  freehold  hereditaments  in  Bearbinder  Lane,  London,  tetor,  under*" 
upwi  trust,  to  receive  the  rents  and  pay  them  to  Jane  Hill,  ^^^'t^^k  in- 

tereita  (one  of  the  parties  being  abo  the  heir  at  law  and  entitled  to  after* purchased 
Inia),  eanaiderable  benefits  being  given  np  by  the  heir  without  consideration;  it 
araeaitng  on  the  deed  that  the  parties  did  not  understand  the  extent  of  their  rights ; 
and  Ihere  being  evidence  of  the  mental  imbecility,  habitual  intoxication,  and  ex* 
troneignoranee  of  the  heir  at  law ;  of  his  not  undervtanding  the  nature  of  legal 
tetnoBcnts,  and  of  his  having  no  professional  adviser  at  the  time  he  executed  the 
deed ;  aitiwiigb  no  direct  fravd  or  undue  influence  was  proved,  and  the  party  ac« 
~^ —  1  for  five  years. 

F  2  during 


08  CASES  IN  CHANCERY. 

1818.       during  her  life ;  and  after  decease,  apon  trust,  to  sell  the  fame, 
DuMMAOt     Aod  the  produce  of  such  sale  to  be  equally  divided  and  paid 
WbVti,       ^  ^"^  amoDgat  his  nephews,  WiUiam  Lewis,  John  Lewu,  and 
William  Perks,  and  bis  niece  Mary  Nell,  in  manner  fol- 
lowing : — ^Three-sixth  parts  to  his  nephews  WilUam  Lewis, 
John  Lewis,  wA  William  Perks ;  and  to  his  niece  Mary  NeU 
one  other  sixth  part :  and  as  to  the  other  two-sulh  parts,  upoa 
trust,  that  his  said  trustees  should  invest  the  same  in  the 
public  funds  for  the  benefit  of  his  nieces  Elizabeth,  the  wife 
of  Daniel  Dunnage,  and  Margaret  the  wife  of  John  AinM, 
and  the  interest  or  dividends  arising  therefrom  to  be  paid 
them  equally  during   their   lives,    for   their   separate  use; 
and  after  the  decease  of  either  of  them  the  said  Elizabeth 
Dunnage  and  Margaret  Atwtll,  who  should  leave  any  child 
or  children,  then  the  interest  or  dividends  due,  or  to  become 
due,  should  be  paid  or  applied  in  future  for  and  towards  the 
maintenance  and  support  of  such  child  or  children  during 
their  minorities  respectively :  and  upon  all  and  every  of  thdr 
attaining  the  age  of  twenty-one,  then  the  said  stock  so  invest- 
ed should  be  transferred  to  him,  her,  or  them,  or  the  survivors 
or  survivor  of  them  in  equal  shares  and  proportions  as  his, 
her,  or  their  respective  share  or  shares  thereof.    After  givii^ 
some  legacies,  the  testator  gave,  devised,  and  bequeathed  all  the 
residue  of  his  estate  and  effects  whatsoever,  and  wheresoever, 
and  of  what  nature  or  kind  soever,  to  the  said  trustees  and 
executors  thereinafler  named  and  appointed,  upon  trust,  to 
adl  and  dispose  of  his  household  goods  and  stock  in  trade, 
and  collect  all  debts  owing  to  him,  widi  all  monies  due  and 
belonging  to  him  upon  mortgage,  bond,  8cc.  and  should  divide 
the  same  into  six  equal  parts,  and  pay  the  same  when  30 
divided  in  manner  following ;  viz.  Four  equal  sixth  parts 
thereof  to  his  nephews  William  Lewis,  John  Lewis,  and 
William  Perks,  and  to  his  niece  Mary  Nell-,  and  the  semain- 
ing  two-sixth  parts  thereof  to  invest  in  the  public  stocks  or 
funds  for  the  use,  benefit  and  advantage  of  Elizabeth  Dunnage 
and  Margaret  Jtwell,  and  to  pay  and  apply  the  interest  and 
j^^  dividends 
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^Tidends  thereof  for  their  mamfenatfice  during  th^ir  lives,  in        1818. 
die  same  manner  as  was  before  directed  concerning  the  two-     Dunnagi 
sixA  parts  of  the  monies  to  arise  from  the  sale  of  his  free-      i^/ixa. 
hold  house  in  Bearbinder  Lane ;   and  from  and  after  the 
decease  of  Elizabeth  Dunnage  and  Margaret  Atwell^  to  pay 
and  apply  the  last-mentioned  interest  or  dividends  to  or  for 
the  use  of  any  child  or  children  of  Elizabeth  Dunnage  and 
Margaret  Atwell,  share  and  share  alike,  and  to  pay  or  transfer 
the  funds  to  and  amongst  such  child  and  children  as  therein 
before  mentioned :  and  he  appointed  White  aod  Letts  ex- 
ecutors. 

Besides  the  real  estates  mentioned  in  his  will,  tfie  testator 
at  the  time  of  its  executioUi  was  also  entitled  in  equity  to 
and  in  possession  of  about  twelve  acres  of  freehold  and  one 
rood  of  copyhold  land  at  Munden  Dane  End;  and  after  the 
execution  of  his  will  he  purchased  about  sei^n  acres  of  free- 
hold land  at  Munden  Dane  End,  and  obtained  a  decree  of 
foreclosure  of  some  freehold  messuages  in  die  parish  of 
Christchurch,  Spital  Fields,  which  had  been  mortgaged  to 
him  in  fee. 

The  testator  died  unmarried,  and  without  issue,  on  the 
^  February   1809.      He  had  only  one  brother,  and  that 
brother  died  in  his  life-time  leaving  issue  two  sons,  IVilliam 
Lewis  and  James  Edward  Lewis.     WilHam  Lewis,  in  May 
1796y  being  then  unmarried,  entered  as  a  seaman  in  the  navy ; 
in  the  August  following  he  deserted  from  his  ship  then  on 
Ae  Jamaica  station,  and  was  never  afterwards  heard  of,  being 
supposed  to  have  been  lost  on  board  a  vessel  which  founder- 
ed at  sea ;  and  supposing  him  to  have  died  in  the  testator^s 
hfe-time,  James  Edward  Lewis,  his  brother,  was  ^e  heir  at 
Uw  of  the  testator  at  his  decease ;  and  supposing  WiWarn 
Leais  to  have  survived  the  testator,  and  to  have  afterwards 
died  without  issue,  James  Edward  Lewis  was  the  heir  at  law 
of  William,  and  thus  became  the  heir  at  law  of  the  testator ; 
and  James  Edward  Lewis,   together    with  Ann  Lewis  his 

mother,  were  the  next  of  kin  of  William  Lewis. 

The 
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The  tesUtor  had  not,  at  the  date  of  his  will,  nor  at  the 
time  of  his  death,  any  nephew  named  John  Lewis,  nor  any 
nephew  of  the  name  of  Lewis,  except  James  Edward  Lewis, 
unless  William  Lewis  was  then  living.  The  tesUtor  had 
formerly  a  nephew  named  John  Lewis,  who  died  an  infant 
twenty  years  before  the  date  of  the  will. 

The  next  of  kin  of  the  testator  at  his  death,  were  hit 
nephews  and  nieces,  James  Edward  Lewis,  WilUam  LewiSf(^( 
living)  Mary  Nell,  Elizabeth  Dunnage,  Margaret  Atwdl, 
and  William  Perks. 

The  interests  therefore  of  James  Edward  Lewis  in  the  tes- 
tator's real  and  personal  property  when  he  executed  the  deed 
of  the  26th  February  1810,  after  mentioned,  may  be  thas 
stated  : — As  heir  at  law  either  of  the  testator  or  of  William 
Lewis,  (supposing  him  dead)  he  was  entitled  in  fee-simple  to 
the  whole  of  the  property  at  Bourn  End,  Munden  Dane 
End,  and  Spital  Fields.  He  was  also  entitled  as  next  of  kin  of 
the  testator,  if  William  Lewis  died  in  his  life»time,  to  one-fifth 
of  the  share  of  William  Lewis  of  the  testator's  personal  estate 
and  of  such  part  of  his  real  estate  as  could  be  considered  as 
converted  into  personalty;  and  as  heir  at  law  of  the  testator, 
or  of  William  Lewis,  to  the  whole  of  William  Lewis's  mtb 
part  of  such  of  the  real  estate  devised  as  was  not  converted 
into  personalty ;  and  if  William  Lewis  survived  the  testator, 
James  Edward  Lewis  was  entitled,  as  one  of  the  two  next 
of  kin  of  William  Lewis,  to  one-half  of  his  sixth  of  the 
personal  estate  and  of  the  real  estate  converted  into  per- 
sonalty : — supposuig  James  Edward  Lewis  to  have  been  the 
person  intended  to  take  under  the  description  of  the  testator's 
nephew  John  Leans,  he  was  entitled  in  his  own  right  to  one- 
sixth  of  the  produce  of  the  sale  Of  the  house  in  Bearbinder 
Lane,  subject  to  Jane  Hill's  life  interest,  and  to  one-sixth  of 
the  general  residue  of  the  testator's  real  and  personal  estate : 
supposing  Jatnes  Edward  Lewis  not  to  have  been  the  perMO 
jintended  to  take  by  the  description  of  John  Lewis,  but  th^ 
gift  of  that  one-six:th  to  have  been  void,  or  to  have  lapsed,-r 

then 
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tben  as  one  of  the  testator^s  next  of  kin  he  was  entitled  to 
one-fifth  of  that  sixth  as  to  the  personal  estate,  and  such  real 
estate  as  could  be  considered  as  converted  into  personalty, 
and  to  one-half  of  another  fifth,  as  one  of  the  next  of  kin 
of  WUHam  Lewis:  and  as  heir  at  law  of  the  testator  or  of 
William  Lewis,  he  was  entitled  to  the  whole  of  that  sixth  as 
to  any  real  estate  not  converted  into  personalty. 

On  the  testator^s  death  the  trustees  took  possession  of  the 
property  in  Bearbinder  Lane,  and  accounted  for  the  rents 
to  Jane  Hill,  during  her  life ;  they  also  took  possession  of 
all  the  rest  of  his  real  estates  except  the  property  at  Bourn 
End,  which  James  Edward  Lewis  entered  mto  possession  of 
soon  after  the  tesUtor^s  death.  The  trustees  dso  possessed 
die  personal  estate  of  the  testator  and  proved  his  will. 

By  indenture  dated  the  26th  February  1810,   between 

Daniel  Dunnage  and  Elizabeth  his  wife  of  the  first  part, 

John  AtweUsixiA  Margaret  his  wife  of  the  second  part,  Mary 

Nell  of  the  third  part,  William  Perks  of  the  fourth  part,  and 

James  Edward  Lewis,  described  as  the  brother  and  heir  at 

law,  and  also  one  of  the  next  of  kin  of  WiUiam  Lewis  then 

supposed  to  be  dead,  of  the  fifth  part ;  reciting  the  will  of 

David  Lewis  and  his  purchase  of  the  Dane  End  property 

subsequent  to  the  making  of  his  will,  and  that  he  did  not 

afterwards  republish  his  will,  so  that  such  hereditaments 

had  descended  to  the  testator's  heir  at  law :  that  the  said 

John  Lezpis  departed  this  life  some  time  in  the  life-time  of 

the  testator,  and  that  William  Lewis  did,  upwards  of  fifteen 

^rs  ago,  depart  this  kingdom  and  go  to  parts  beyond  the 

seas  and  was  supposed  to  have  been  lost  on  board  a  vessel 

which  foundered  at  sea ;  and  that  James  Edward  Lewis  was 

his  heir  at  law :  and  reciting  (contrary  to  the  fact)  that  James 

Edward  Lezpis,  ^  Ettzabeth  Dunnage,  Margaret  Atwell,  Mary 

iJdl,  and  William  Perks/*  were  his  only  next  of  kin  :  and 

Aat  in  order  to  prevent  disputes  and  litigations  between  them 

Ibe  several  parties  thereto,  respectiiy  their  several  estates, 

shares 
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1818.        shares  mnd  interests  in  the  testator's  real  and  personal  estates, 
Duitif  AGE      80  by  him  given  and  devised  as  aforesaid,  and  also  of  and  in 
Whi*tb«       ^^  testator's  real  estates  which  had  so  descended  to  his  heir 
at  law  as  aforesaid,  it  had  been  agreed  that  the  whole  of  the 
testator's   property  from  thenceforth,  or  when  and  so  soon  as 
the  same  or  any  part  thereof  should  become  payabk  or  dis- 
tributable, should  be  taken  and  held  by  the  parties  thereto, 
and  by  all  persons  interested  therein  in  trust  for  them  or  any 
of  them  in  such  shares  and  upon  the  trusts,  &c.  after  men* 
tioned  concerning  the  same,  and  that  the  parties  had  accord- 
ingly agreed  to  enter  into  the  covenants  thereinafter  con- 
tained : — It  was  witnessed  that  in  pursuance  of  the  agreement. 
Dunnage  (for  himself  and  his  wife),  Atwell  (for  himself  and 
his  wife),  Mary  Nell,  fVUliam  Perk$,  and  James  Edward 
Lewis,  severally  covenanted  widi  each  other,  and  the  heirs, 
executors,  administrators,  and  assigns  of  each  other,  that  all 
the  parties  to  the  deed  respectively,  their  respective  heirs, 
executors,  administrators,   and   assigns,  and  all  persons   in- 
terested in  the  premises  as  trustees  or  otherwise,  for  the 
benefit  of  the  parties  or  any  of  them,  should  from  thence- 
forth, and  so  soon  as  the  same  or  any  part  thereof  should 
be  vested  in,  or  payable,  or  distributable  to  or  amongst  the  par- 
ties thereto  or  any  of  them,  their,  or  any,  or  either  of  their 
executors,  administrators,  or  assigns,  stand  and  be  seized  or 
possess^  d  of  ail  the  real  and  personal  estate  and  property  by 
the  testator  s  will  given,  devised,  and  bequeathed  as  aforesaid; 
and  also  of  and  in  the  said  pieces  or  parcels  of  land  and 
herediUments  which  had  so  descended  to  the  testator's  heir 
at  law  as  aforesaid,  and  the  monies,  rents,  issues,  dividends, 
and  profits  arising  and  to  arise  therefrom  (subject  to  the  es- 
^te  and  interest  of  Jane  Hill  and  her  assigns  m  the  premises 
in  Bearbinder  Lane,  and  the  rente  and  profits  thereof  for  her 
life,  under  the  will;  to  the  several  uses,  &c.  after-meutioned, 
viz. : — as  to  the  said  messuage,  aud  hereditaments  at  Bouru 
End,  to  the  use  of  James  Edwurd  Lewis,  in  fee :  and  as  to 
one  undivided  fifth  part  or  share  of  all  other  the  testator's  real 

and 
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and  peffMmal  eitates  and  property  thereinbefore  respectifelj  I  SI 8. 
nueDtionedy  as  well  thoie  which  passed  by  his  will,  as  those  DojuiAes 
wbidi  had  descended  to  his  heir  at  law,  to  the  use  of,  or  in 
trust  for  JamtM  Edward  Lewis,  his  heirs,  executors,  adminis- 
traton,  and  assigns,  according  to  the  respective  natures  and 
kinds  thereof;  and  as  to  one  other  undivided  fifth  part  or  share 
of  and  in  the  same  real  and  personal  estates  and  property,  tp 
the  Bse  of,  or  in  trust  for  Daniel  Dunnage  and  Elizabeth  his 
wife,  their  heirs,  executors,  administrators  and  assigns,  accord- 
ing to  the  respective  natures  and  kinds  thereof:  another  fifth 
part  was  deckred  to  be  to  the  use  of,  or  in  trust  fur  Jiwell  and 
his  wife,  their  heirs,  executors,  &c. :  another  fifth  part  to  the 
use  of,  or  in  trust  for  Mary  Nell,  her  heirs,  executors,  &c* 
and  another  fifth  part  to  the  use  of,  or  in  trust  for  Perks,  his 
heirs,  czecuiors,  8u:.  in  precisely  the  same  words. 

James  Edward  Lewis  died  on  the  18th  Juljf  1815,  having 
by  his  will  dated  fl9di  March  1815,  given  all  his  estete  fttid 
eflects  to  his  wife  Abigail  Lewis,  her  heirs  and  assigns  for 
ever,  and  appointed  her  sole  executrix* 

The  bill  was  filed  by  Daniel  Dunnage  and  Elizabeth  his 
wife,  and  thw  only  child,  against  White  and  Letts,  the  trustees 
ia  the  will  of  Damd  Lewis,  William  Perks  (uho  was  the 
heir  at  law  and  administrator  of  Martf  Nell)  Abigail  Lewis, 
John  Atwell  and  Mary  his  wife,  and  d^ir  children ;  praying 
that  the  will  ot  David  Lewis  might  be  established,  and  the 
tsisata  perfofined :  an  account  of  his  personal  estste  and  of 
the  rents  and  profits  of  his  real  estate  devised  and  descended: 
Aat  the  tswttr  of  the  indenture  of  the  £6th  February  1810^ 
m^fit  be  carried  into  effect  under  the  decree  of  the  court: 
diat  the  rights  of  the  plaintiffs  and  defendants  in  the  real  and 
personal  estates  of  David  Lewis  might  be  ascertained  :  that 
sudi  parts  of  the  testator's  personal  estate  as  remained  unsold, 
BDiflhtbe  sold,  and  the  monies,  together  with  such  parts  of  the 
teaUUM^s  personal  estate  as  remained  in  the  bauds  of  the  trus- 
tees undispoaed  of,  might  be  paid  and  divided  amongst  the  plain- 
tiSSs  and  (he  several  other  persons  parties  to  the  indenture  of 
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1S18«  the  26th  February  1810,  or  tbeir  representatiTes,  in  A# 
riSwk^m  manner,  shares,  and  proportions  mentioned  in  that  indenture; 
Whir.  *°*  ***  *®  testatoi's  real  estates  might  be  properly  conveyed 
to  the  plaintiffs  and  the  other  persons  parties  to  the  indenture, 
and  the  heirs  of  such  of  them  as  were  smce  dead,  in  such 
shares,  See.  as  therein  mentioned :  or  otherwise  that  the  tes- 
tator's  real  and  personal  estates  might  be  decreed  to  be  con- 
veyed and  paid,  or  secured  to,  or  for  the  benefit  of  the  plain- 
iOSb  and  such  other  persons  as  should  appear  to  be  entitled 
thereto,  in  such  shares,  8cc.  as  the  court  should  direct. 

The  bill  stated,  and  it  was  admitted  by  the  answers  of  all 
the  defendants,  that  the  name  of  John  Lewis  was  inserted  by 
mistake  in  the  will  of  DaM  LewU  tot  the  name  Jamm  Ed^ 
ward  Lewie. 

The  defendant  Abigail  Lewis,  by  her  answer,  stated,  that 
James  Edward  Lewis  was  a  very  ignorant  man  and  very  much 
addicted  to  liquor,  and  that  he  was  prevailed  upon  to  execute 
die  indenture  by  fraud  and  imposition :  that  be  was  not  at  the 
time  he  executed  the  same,  acquainted  with  his  rights  as  a 
devisee  and  legatee  under  the  will,  and  as  the  heir  at  law  of 
Ihe  testator  and  of  William  Lewis:  that  he  was  when  he  exe* 
cuted  the  same,  induced  to  believe  that  Dunnage  and  Aiwell, 
and  their  respective  wives,  had  absolute  interests  in  the  shares 
of  the  testator's  residuary  personal  estate,  and  in  the  shares  of 
die  money  to  arise  by  the  sale  of  the  property  in  Bearbinder 
Lane,  and  could  dbpose  thereof;  and  ibsLt  James  Edeoard 
Lewis  executed  the  indenture  under  such  belief:  that  ke  did 
not  receive  any  consideration  whatever  for  executing  the  in- 
denture, and  that  he  was  not  at  anytime  during  his  life, 
called  upon  by  the  plaintiffs  to  carry  it  into  effect : — and  she 
submitted  that  the  indenture  ought  not  to  be  carried  into 
execution,  and  that  James  Edward  Lewis  was  not  bound 
diereby. 

Tlie  solicitor  who  prepared  and  attested  the  deed,  deposed 
that  the  draft  and  afterwards  the  ingrossment  of  the  deed 
were  read  and  explained  to  James  Edward  Lewis  before  he 
executed  it ;  that  he  was,  previous  to  the  execution,  fiilly  ac- 
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quaiRted  widi  and  understood  the  true  extent  and  nature  of        1818' 
his  rights  *'  as  a  devisee  and  legatee  under  the  will,  and  as  the     p^IJJJl^aa 
heir  at  law  of  David  and  Wiltiam  Lewis^'  and  the  contents,      ^  «• 
eflTect,  and  operation  of  the  deed :  that  he  expressed  himself 
satisfied  with  it : — that  James  Edward  Lewis  and  Dunnage 
verbally  gave   the  deponent  instructions  for  the  deed ;  that 
James  Edward  Lewis  executed  it  without  any  undue  or  other 
influence  ;   but  that  it  was  not  perused  by  James  Edward 
Lewis  himself^  or  by  any  professional  person  on  his  behalf; 
that  the  witness  had  for  six  years  known  Dunnage,  who  had 
during  that  time  occasionally  been  his  client,  but  that  he  was 
but  little  acquainted  with  James  Edward  Lewis  previous  to 
the  transaction  in  question,  and  had  never  been  profesnonally 
employed  by  him. 

Several  witnesses  who  bad  many  years  known  James  Edxpard 
Lewis,  deposed,  that  be  was  an  extremely  illiterate  man^  and 
in  a  very  low  station  of  life,  having  during  several  years  been 
employed  by  victuallers  in  London  as  a  pot-boy  to  carry  out 
beer  for  their  customers;  that  he  was  in  the  year  1810,  and 
for  several  preceding  years,  in  the  habit  of  drinking  to  excess, 
and  was  almost  daily  in  a  state  of  intoxication;  that  he  did 
not  understand  the  nature  of  legal  instruments,  and  that  from 
his  ignorance  and  imbecility  of  mind,  he  was  a  person  very 
(Nisily  imposed  on  and  influenced,  and  not  competent  to  judg^ 
of  bis  rights  without  professional  assistance- 
Sir  «Saiiitie/ J{ofni%,  'Mr.Bell,  and  Mr.  Girdlesio^  for. 
the  plaintiffs ;  Mr.  Wilson  and  Mr.  Shadwell  for  defendants 
claiming  under  the  deed  of  1810.   The  objections  to  be  made 
to  the  deed  are,  that  it  was  obtained  by  fraud ;  that  James 
Edward  Lewis  was  ignorant  of  his  rights,  and  that  it  is  a 
mere  voluntary  deed  which  the  court  will  not  execute.    As  to 
|he  fraud  there  is  no  evidence  whatever;  James  Edward  Lewis 
Jived  five  years  after  he  executed  the  deed,  without  making 
any  objection,  and  his  devisee  and  executrix  is  the  person 
vho  now  seeks  to  imjpeach  it.    It  is  represented  that  be  was 

apersoi) 
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1818«        a  person  incapable  of  executing  a  deed  in  consequence  of  his 
PviniAaa     •t<tte  of  mind  and  dissipated  habits.    But  the  question  is, 
Whitb.       whether  he  was  in  a  condition  to  be  competent  to  execute  it 
at  tlie  time  when  it  was  actually  executed.    It  u  not  shewn 
that  he  was  not,  or  that  he  was  subject  to  a  general  incapacity. 
He  appears  to  have  been  a  person  of  low  habits,  and  mucb 
given  to  intoxication :  but  it  should  be  shewn  that  he  was 
intoxicated  at  the  time,  and  even  that  alone  is  not  sufficient^ 
unless  it  be  proved  that  he  was  drawn  in  to  drink  by  the  party 
to  be  benefited   by  the  deed(tf):  but  no  evidence  of  that 
sort   is  adduced,  nor  any  evidence  of  his  general  state  of 
mind  connecting  itself  with  diis  transaction;  on  the  contrary, 
there  is  the  evidence  of  the  solicitor  who  prepared  the  deecf, 
that  he  was  perfectly  competent  at  the  time,  and  understood 
what  he  was  doing.     But  it  will  also  be  contended  that  this 
is  a  voluntary  deed^  and  on  that  ground  it  will  be  attempted 
to  be  impeached.     As  to  this  court*s  not  executing  a  volun- 
tary deed,  the  leading  authority  is  Colman  v.  Sarrel  (i)  a  case 
which  materially  differs  from  the  present,  for  in  that  case 
the  deed  amounted  to  a  mere  agreement  by  the  grantor  to 
transfer  stock,  and  no  actual  transfer  was  ever  made ;  but 
here  the  property  was  vested  in  trustees,  and  the  parties  agree 
in  what  mode  a  division  shall  be  made  among  them.    It  is 
not  a  mere  legal  agreement,  but  an  equitable  division  of  the 
trust  property.    Supposing  the  legal  estate  in  lands  to  be  in 
j4.  J3.  in  trust  for  five  or  six  persons  who  enter  into  a  cove- 
nant to  divide  the  estate,  and  they  mutually  covenant    that 
each  shall  be  entitled  to  a  certain  number  of  acres,  this  in- 
strument would  be  an  effectual  partition  in  equity.     It  is  to 
be  contended  that  although  by  this  deed  the  property  is  ac- 
tualiy  divided,  it  is  a  mere  voluntary  agreement,  and  therefore 
we  are  coming  into  equity  for  a  specific  performance.     But 
it  is  merely  a  declaration  of  trusts,  and  it  must  Aerefore  be 
shewn  that  tiiis  coiut  will  not  execute  a  voluntary  declaration 

(«)  Codkr  V.  Oayworth^  18  Fit.  IS.  (b)  t  Va.jMn.  SO. 
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of  trasts,  the  cootruy  of  which  was  decided  in  Ellison  ▼•        1818. 
EIHmou  {a\  and  the  doctrine  was  carried  still  furlber  by  the     dunnaab 
late  Master  of  the  Rolls  in  Sloant  v.  Cadogan  (6)^  where  a 
party  being  entitled  to  a  reversionary  interest  in  a  share  of 
certain  stock  standing  in  the  names  of  trustees,  made  a  vo- 
luntaiy  assignment  of  it  to  other  trustees  upon  various  trusts 
for  the  benefit  of  himself  and  his  family ;  and  it  was  objected 
that  the  plaintiff  who  claimed  under  that  settlement,  could 
not  have  any  assistance  from  the  court,  on  the  ground  that  the 
settlement  was  voluntaiy ;  but  his  Honour  held,  that  as  against 
the  party  himself  and  his  representatives,  a  voluntary  settlement 
was  binding ;  that  the  court  would  not  interfere  to  give  per«* 
fection  to  the  instrument,  but  that  a  pen»on  may  be  cousti* 
tuted  a  trustee  for  a  volunteer  :  that  the  fund  was  vested  in 
trustees,  the  settlor  had  an  equitable  reversionary  interest  in  it, 
and  be  had  assigned  it  to  trustees,  and  then  the  first  trustees  were 
trustees  for  his  assigns :  (hat  they  might  come  into  equity,  for 
Aat  when  the  trust  was  created,  no  consideration  was  essentiaH 
and  the  court  would  execute  it  though  voluntary.  There  is  how- 
ever, in  the  present  case,  a  consideration  such  as  the  court  wiM 
support.    It  is  clear  that  parties  may  enter  into  a  compr^r 
mise  of  doubtful  rights,  though  they  thereby  give  up  something 
they  were  entitled  to.    This  appears  from  Cann  v.  Cann  (c^ 
and  Siapilton  v.  StapUton  {d).  An  agreement  on  a  supposition 
of  right  is  sufficient,  though  it  may  appear  that  the  right  wi^f 
on  the  other  side.  Takbg  that  to  be  the  law  of  the  coart,  which 
has  been  recognised  by  subsequent  decisions,  the  present  ease 
clearly  falls  within  it.  Here  is  a  compromise  of  doubtful  rigMi* 
The  will  of  David  Lewis  gave  the  estate  at  Bourn  End  ,U> 
William  Lewis.    That  was  agreed  to  be  convi^-ed  to  Jam€$ 
Edward  Lewis,  supposing  him  to  be  the  heir.    The  Bear* 
binder-Lane  property  was  given  to  the  trustees  to  be  sokl^ 
and  the  produce,  together  with  the  residue  of  the  testalor^s 
property,  were  to  be  divided  among  sis  persoasi  but  Jojnes 

(a)  6  Fm.656.  (e)  1  P.  Wm.  rSS. 

ib)  Append.  t«  S^fdeii  oaFdndoiv         {d)  XAik.  t. 
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181 8«        EdtDard  Lewis  was  not  named.    He  had  no  claim  under  the 
DoMNAOB     Will,  but  it  was  agreed  by  this  instrument  that  James  Edward 
Vhitb.       Lewis  was  the  person  meant  by  the  name  of  John  Lewis. 
^  '  This  was  a  doubtful  rights  and  a  concession  was  made  to  him. 

When  the  deed  was  made,  there  was  no  evidence  of  the  death 
of  William  Lewisy  who  was  clearly  a  devisee,  and  also  the  heir 
at  law  of  the  testator.  For  the  purpose  of  compromising 
these  questions  the  deed  was  made :  it  contains  an  express 
recital  that  it  was  for  the  purpose  of  preventing  litigation. 
There  were  clearly  rights  which  might  have  been  subjects  of 
dispute,  but  they  were  compromised  by  all  parties ;  and  even 
supposing  James  Edward  Lewis  to  have  given  up  more  than 
be  ottght^  the  court  will  not  in  considering  a  deed  made  for 
Mch  a  pturpoaey  weigh  with  nicety  the  respective  rights 
given  up  by  each  party ;  but  when  an  arrangement  is  made 
in  order  to  preserve  the  peace  of  the  family,  a  very  slight 
consideration  is  sufficient  to  support  it.  Another  objec- 
tion is  intimated  by  the  counsel  for  the  defendant,  that  if 
the  deed  cannot  be  supported  the  bill  must  be  dismissed : 
but  it  is  clear  that  whatever  may  be  the  decision  of  the  court 
respecting  the  deed,  the  plaintiffs  are  entitled  under  the  will ; 
and  the  only  question  is  respecting  the  amount  of  their  shares: 
die  deed  is  engrafted  on  the  will,  making  an  alteration  in  the 
diares.  On  that  point  the  court  has  no  choice,  for  it  is  clear 
that  the  property  must  be  sold  and  the  produce  divided. 

Mr.  Hart  and  Mr.  Parker  for  the  defendant  Abigail  Eewis. 
Independent  of  all  other  objections  to  this  deed,  it  contains 
Bo  contract  nor  any  thing  executory  which  the  court  has 
«ny  jurisdiction  to  enforce.  But  James  Edivard  Lewis  re- 
Ceived  no  consideration.  He  parted  with  a  valuable  interest 
and  acquired  nothing :  the  benefit  was  entirely  on  one  side. 
It  b  evident  not  only  that  he  could  not  Jiave  understood  the 
deed,  but  that  the  solicitor  by  whom  it  was  prepared,  did  not 
understand  it  although  he  professes  to  have  explained  it  to 
Ja$nes  Edward  Lewis.    It  is  scarcely  necessaiy  to  advert  to 

the 
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Ae  evideiicc  of  mcompetency^  for  the  deed  itself  shews  he  1818. 
dU  not  imdentMid  Us  rights :  he  appears  however  to  have  jy^^H^am 
beeo  a  person  vrhe  for  the  sake  of  a  temporary  relief^  might 
have  been  prevailed  on  to  do  any  thing.  It  is  clear  that  every 
court  would  have  presumed  that  William  Leans  died  in  the 
testatoi^s  life-time,  and  that  the  Bourn  End  estate  devised  to 
htDy  became  vested  in  Jami»  Edward  Lewis.  In  limiting  It 
to  ifae  htter,  the  deed  gave  him  no  benefit,  and  took  nothing 
from  die  other  parties ;  for  if  they  had  insisted  that  it  be- 
longed to  WilHam  Lewis,  they  could  have  derived  no  advan- 
tage; it  would  merely  have  driven  James  Edward  Lewis  to 
his  action  of  ejectment  against  the  tenant  in  possession,  in 
wUdi  he  must  clearly  have  recovered.  As  to  the  real  estate  at 
Bcfum  End,  and  the  real  estates  descended,  there  was  nothing 
wUch  conld  have  been  litigated  between  these  parties.  As 
to  the  BeaMfider  Laae  property,  and  the  personal  estate,  it  i» 
dear  thai  James  Edward  Lewis  was  the  person'meant  by  the 
testator  when  he  mentioned  John  Lewis,  and  that  he  was  enti- 
tled in  his  own  right  to  one-sixth  of  this  property.  If  William 
Lewis  survived  the  testator,  his  one-sixth  of  the  real  estate 
would  vest  in  James  Edward  as  his  heir :  if  he  did  not,  it 
would  vest  in  him  as  the  heir  of  the  testator :  and  the  share 
of  WilUam  Lewis  in  the  personal  property  would  if  he  died 
m  die  testator's  life-time,  vest  in  the  testator's  five  next  of 
Ida,  of  whom  James  Edward  Lewis  was  one ;  and  if  he  sur- 
vived the  testator,  it  would  vest  in  James  Edward  Lewis  and 
his  mother  ^un  Lewis,  as  the  next  of  kin  of  William.  So 
that  supposing  that  event  to  have  happened  which  was  the 
least  favourable  to  James  Edward  Lewis,  viz.  the  death  of 
WHKam  in  the  tesutor^s  life-time,  James  Edward  would  be 
eatitied  to  one-fifth  of  the  personal  estate,  and  to  the  entirety 
cf  the  real  estate  devised  to  William  Lewis,  and  of  the  unde- 
vised real  estate  :  and  yet  he  is  made  to  believe  that  a  benefit 
is  given  to  him  when  one-fifdi  of  the  real  and  personal  pro- 
perty is  agreed  to  be  secured  to  him  by  this  deed.  It  is  clear 
that  Che  rights  of  the  parties  were  misunderstood ;  for  the 

d^ 
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1818.  deed  incorrectly  recites  xhtti  Elizabeth  Dunnage,  Margaret 
Vv^on  ^twell,  Mary  Nell,  and  frUliam  Perks,  were  Aree  of  the 
next  of  kin  of  William  Lewis,  and  omita  bis  mother  jinm 
Lewis;  it  also  treats  the  wives  of  Dunnage  voAAiwell  at 
being  themselves  entitled  under  the  will  without  mentioning 
their  children. 

Fc6.  S5.  The  Master  of  the  Rolls.    [After  stating  thd  prayer 

of  the  billy  and  the  will  of  David  Lewis^  In  this  case  two 
questions  arise ;  Firsts  whether  the  plaintiffs  are  entitled  to 
have  the  deed  of  the  26th  February  1810,  carried  into  eie* 
Gutiou,  and  to  have  the  property  distributed  according  to 
that  deed;  and  if  not,  then,  Secondly,  whether  the  bill  is  to 
be  dismissed,  or  whether  it  is  a  bill  under  which  the  parties 
are  entitled  to  have  the  property  distributed  in  such  manner 
as  if  the  deed  had  not  been  executed. 

It  is  insisted,  first,  that  the  parties  have  no  right  to  call  op 
a  court  of  equity  to  have  this  deed  executed,  because  it  is 
seeking  a  decree  to  carry  into  execution  a  voluntary  deed 
where  there  was  no  consideration  to  the  principal  party.  Sup- 
posing that  objection  to  be  out  of  the  question,  it  is  said^ 
that  on  the  face  of  this  instrument  it  is  unreasonable;  and  that 
it  was  obtained  from  a  person  labouring  under  great  imbeciUtj 
of  mind,  by  fraud  and  misrepresentation. 

When  the  testator  died,  his  nephew  William  Lewis  had 
been  long  unheard  of:  he  had  entered  as  a  seaman  in  the  year 
1796 ;  all  enquiries  after  him  had  been  unsuccessful,  and  hia 
fiimily  had  long  considered  him  dead.  If  William  Lewis  was 
out  of  the  question,  the  real  estate  at  Bourn  End  descended 
to  James  Edward  Lewis,  as  the  heir  of  the  testator,  if  ff £/• 
Ham  Lewis  did  not  survive  him,  and  as  the  heir  of  WUHam 
Lewis  if  he  did  •survive  the  testator.  The  personal  estate, 
and  the  produce  of  the  real  estate  in  Bearbinder  Lane,  weie 
to  be  divided  into  sixths :  and  here  there  was  some  difficulty 
as  to  William  Lewis ;  for  if  he  died  in  the  testator's  life*time 
bis  share  would  go  to  the  testator^s  next  of  kin,  and  if  be 
survived  the  testator,  it  would  go  to  the  next  of  kin  of  William 

Lewis. 
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Leans.    There  was  another  difficulty  as  to  John  Lewis.    It        1818. 
appears  that  the  testator  la/i  formerly  a  nephew  of  that  name     DtrniiAoa 
uriib  died  tweaty  years  before  the  date  of  the  will,  and  it 
seems  lo  hare  been  taken  as  a  fsct  that  this  was  a  mistake^ 
Qftidtbat  the  testator  meant  James  Edward  Lewis,  who  was 
tbesooof  aJoAfi  Lewis,  andbrother  of  the  deceased  nephews 
the  plaintiffs  state  it  in  their  bill  as  an  agreed  fact  that  James 
Edward  Lewis  was  the  person  intended.    If  that  was  ascer^ 
tained  to  be  the  intention,  the  only  question  was  respecting 
die  time  of  the  death  of  William  Lewis.  There  is  little  doubt 
that  as  the  testator  lived  till  1809>  and  William  Lewis  had 
not  been  heard  of  since  1796,  he  must  be  considered  as  hkr^ 
log  died  before  the  testator.      At  the  testator's  death   it 
appears  that  Jaine  Hill  was  living;  she  eiqoyed  the  rents  of 
the  Be^rbinder  Lane  property  during  her  life,  and  she  was 
living  when  this  bill  was  filed.    Although  the  deed  only  no- 
tices the  property  of  about  seven  acres  at  Munden  Dane  End, 
as  being  purchased  after  the  date  of  the  will,  "die  bill  repre- 
sents that  there  was  ^mother  estate  to  which  the  testator  sub* 
sequently  became  «ntided  by  a  decree  of  foreclosure.     He 
had  also  real  estate  which  did  not  pass  specifically  by  his 
will,  unless  under  the  residuary  clause.  James  Edward  Lewis 
took  possession  of  the  Bcurm  End  estate,  being  the  heir  both 
of  4he  testator  and  of  William  Lewis ;  and  his  widow  is  now 
in  possession.    The  circumstances  therefore  of  the  fiimily  at 
the  time  when  the  deed  Mras  executed  were  these : — there  was 
tome  doubt  on  one  point,  viz.  the  time  of  William  Lewies 
death ;  of  the  fad  of  his  deadi  tliere  could  be  no  doubt ;  and 
there  was  a  high  degree  of  probability  that  he  died  in  the 
life-time  of  the  testator.    Was  tliat  material  to  James  Edward 
Lewis  f  If  he  died  in  the  testator's  life- time,  James  Edward 
Lem  was  the  heir  of  the  testator.    If  he  survived,  unless 
he  made  a  will  or  left  issue  (of  which  there  is  no  evidence) 
James  Edward  Lewis  was  of  course  entitled.     In  no  event, 
therefore,  did  any  beneficial  interest  pass  to  any  other  person. 
With  regard  to  the  personalty,  the  rights  would  depend  on  thp 
VpL.  L  Q  ^m 
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18f$.       timciofd)ede9thofFFi//iamLevt<;  if  ithuppenediathe  tes- 
VvMviw     ^^^^  life-tiaie,  the  teslalor's  next  of  kin,  vis.  bis  nephews  and 
9.  nieces,  womM  lie  entided  to  William's  lapsed  portbn  of  the 

residue.  If  IfilHam  sunrivirf  the  trnWasr,  the  next  of  kin  of 
William  himself  wouM  be  entitled.  There  is  a  mistake  in 
supposing  that  any  of  the  parties  to  the  deed  (except  Jamtt 
JEdward  Lewis)  were  entitled  as.  next  of  kin  of  William 
Lewis ;  for  he  had  a  mother  livingi  and  she,  together  with 
Jamss  Edward  Lewis  were  his  next  of  kin  :  yet  the  deed  re- 
presents James  Edward  LemiSf  EUzabeih  Dunnaget  Mear" 
garet  Mmll,  Mary  NelU  and  William  PerkSf  as  being  his 
next  of  kin.  In  this  state  of  the  family  the  deed  was  exe- 
cuted. Ai  to  the  supposed  absolute  incompetency  of  James 
Edward  Lewis,  there  is  no  satisfactory  evidence.  The  soli- 
citor who  prepared  tlie  deed,  provesy  that  at  the  time  when  it 
was  executed^  James  Edward  Lewis  was  not  under  any  mental 
disability ;  there  is  no  proof  of  his  absolute  incapacity  at 
that  momentj  and  as  to  any  undue  influence  the  evidence  is 
exceedingly  slight.  But  all  the  evidence  is  on  one  side  to 
shew  that  he  was  a  man  of  dissipated  habits ;  addicted  to  ex- 
cessive drinking ;  that  he  was  almost  constantly  intoxicated^ 
and  that  he  was  extremely  illiterate ;  he  had  stepped  into  all 
this  property  though  brought  up  in  a  very  luvv  station ;  and 
from  his  habits  he  was  likely  to  be  easily  imposed  upon« 
A  person  of  this  description  is  not  under  an  absolute  inca« 
pacity ;  but  does  not  the  instrument  import  that  advantage 
was  taken  of  him,  and  that  he  did  not  distinctly  know  what 
be  was  doing  i  The  solicitor  says  he  received  instructions  for 
the  deed  from  Dunnage  and  James  Edward  Lewis;  that  the 
instructions  were  not  m  writing :  he  admits  that  he  had  been 
for  six  years  the  solicitor  of  Dwrnage,  bat  that  he  had  no 
previous  knowledge  of  James  Edward  Lewis,  and  had  nensr 
been  employed  by  him :  and  that  no  professional  person  waa 
consulted  on  his  behalf.  In  this  situation  a  man  of  this  de« 
scription  b  made  a  party  to  this  instrument.  Does  it  appear 
that  he  was  cogniaaiit  of  his  r^kts,.  and  of  the  ciiwmstaacea 
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under  which  he  was  acting  i  On  the  contrary,  it  appears  that        1818. 

die  solicitor  himself  was  not  aware  of  these  circumstances,     dunnaoc 

fbr&e  deed  certainly  contains  misrepresentations.    Though 

it  recites  the  will  correctly  in  general,  it  omits  to  notice  that 

tile  wives  of  Dunnage  and  Atwdl  were  to  have  their  shares 

for  their  seplirate  use,  and  diat  those  shares  were  afterwards 

to  be  in  trust  for  their  children ;  and  the  deed  takes  upon  it  to 

deprive  the  children  of  their  shares  entirely.    After  limiting 

to  Jama  Edward  Lewis  the  Bourn  End  property,  it  directs 

that  all  the  real  estate  diall  be  divided  into  five  parts,  of  which 

one  only  is  to  belong  to  James  Edward  Lewis,  another  to 

Perh,  and  another  to  each  of  the  nieces.     In  this  way  James 

Edward  Lewis  is  made  to  give  up,  for  nothing,  four-fifths  of 

the  real  estate  descended  to  him,  and  in  which  none  of  the 

other  parties  could  have  any  interest  whatever.    There  was 

no  question  respecting  his  I^'timacy,  nor  respecting  his  being 

the  heir  at  law.    He  received  no  equivalent  whatever ;  for  as  to 

the  descended  estates  there  could  be  no  doubt  If  the  soHcitor 

was  acquainted  with  the  property,  why  did  he  not  introduce 

a  recital  particularizing  all  the  real  estate,  instead  of  stating 

it  to  consist  only  of  the  seven  acres  at  Munden  Dane  End? 

It  was  necessary  for  James  Edward  Lewis  to  know  what  it 

was  tiiat  he  was  thus  comprising  in  a  sweeping  clause.   Therb 

is  evidence  therefore  not  only  of  imbecility  and  the  want  of  a 

professional  person  to  assist  him,  but  that  those  around  him 

kept  him  in  ignorance  respecting  the  property  to  which  he 

was  entitled. 

As  to  the  personal  estate,  if  there  was  any  doubt,  the  per- 
sons to  protect  him  were  the  executors;  the  other  parties 
could  not  do  it  If  William  Lewis  did  not  survive  his  uncle, 
James  Edward  Lems  himself  was  entitled  in  his  own  right 
to  one-sixth,  and  as  one  of  Ae  testator^s  next  of  kin  he  was 
entuled  to  a  fifth  part  of  the  lapsed  shaie  of  William.  With- 
out any  doubt  therefore  he  would  be  entitled  to  precisely  the 
fifth  diare  he  was  to  take  under  the  deed.  He  therefore 
clearly  took  no  benefit  under  the  deed,  and  yet  he  gave  up 
every  thing  by  a  sweeping  clause. 

G2  It 
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3818.  It »  md  that  the  deed  may  be  good  if  it  is  a  tettlement 

^^^^        of  family  rights,  according  to  Stapilion  v.  Stapillon,  and 

poiiMAGB     ^^^^  ^  ^,^^  ^^^     ^^^  .^  ^^  ^^^^^  y.  ^^  parties,  while 

^""*'  the  right  remains  doubtful,  make  a  compromise,  each  taking 
his  chance,  it  may  be  good.  It  was  so  in  SiapiUtm  v.  Sta- 
pilion ;  there  it  was  a  doubtful  question,  and  the  court  gave 
effect  to  the  agreement.  But  mdependently  of  that,  is  diis 
a  proper  deed  for  a  court  of  eqmty  to  carry  into  execution? 
It  is  clear  that  he  had  not  fcir  play.  What  was  to  become 
of  the  children  ?  The  parties  had  no  right  to  join  and  ex- 
clude the  children ;  yet  the  parents  are  by  thb  deed  taking 
to  themselves  absolutely  what  was  by  the  will  given  to  the 
children.  It  is  true  that  they  are  now  willing  to  cure  it,  but 
we  must  Uke  the  deed  as  it  stood  at  the  time.  It  is  clear 
that  the  parties  did  not  know  what  they  were  doing. 

Upon  the  whole,  considering  the  representations  of  this 
person's  state  of  mind,  of  his  circumstances,  his  habits; 
that  he  had  recently  acquired  this  property ;  and  that  the  deed 
contains  internal  evidence  of  misunderstandling,  I  am  of 
opinion  that  the  court  ought  not  to  lend  its  asnstance  to 
carry  it  into  effect. 

It  is  said  that  the  whole  suit  must  fall  if  the  deed  is  not 
established.  But  it  is  clear  that  the  parties  have  a  right  to 
call  for  an  account  of  the  real  and  personal  estate  comprised 
in  the  will;  and  though  they  have  unsuccessfully  sou^t  to 
have  an  account  and  distribution  according  to  the  deed)  that 
circumstance  does  not  affect  their  rights  under  the  will :  other- 
wise another  bill  must  be  brought  in  all  respects  similar. 
They  have  a  right  to  an  account  under  the  will  in  the  same 
manner  as  if  the  deed  had  not  been  executed  : — ^but  the  bill 
must  be  dismissed  with  costs  so  far  as  it  seeks  to  cany  the 
deed  into  execution. 

(a)  See  also  on  this  subject  Cory  t  Eden^  175.  Kinehaniv,  KinehMtt 
T.  Cory,  1  Km.  19.  i'nUeii  v.  Readff,      S  Bn.  C.C.  369.  Stoekley  v.  Sitck- 

CARTER 
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1818. 
CARTER  i;.  DEAN.  Rolls. 

J€R.t7. 

Feb.  5. 

THIS  was  a  bill  by  one  of  the  executors  of  Edward    One  who  oe- 
Fillbtam,  who  died  in  July  1810,  against  his  ccMJxe-  foTS^^SjJiie 

aitora,  and  airainst  the  devisees  of  th<e  real  estates  and  the  heir  ^^  kc*pjns  .,^ 
'         ^^  cows,  the  milk 

at  law  of  the  testator,  alledjging  devastavits  by  the  co-execu-  of  which  he 

tors,  and  that  actions  at  law  had  in  cooseauence  been  com-  they  ceued  to 

menced  and  jadgments  obtained  by  preditors  of  the  testator  i^^^ll^* j^l^ 

against  the  plaintiff  personally;  and  praying  ^n  account  of  the  the  cowiand 

testator's  personal  estate  possessed  by  the  defendants,  and  that  for  the  like 

if  itshould  appear  that  iiis general  personal  estate  together  with  whoalw'soSd 

certain  leasdiold  property  specifically  bequeathed,  were  not  ?!3**jJ'**  be 

sufficient  to  pay  his  debts,  his  freehold  estates  might  be  de-  a  trader  withia 

dared  to  make  good  such  deficiency,  and  be  sold  for  that  pur-  lavs* 

pose : — alledging  that  the  testator  was  at  the  time  of  his 

death  a  trader  within  the  meaning  of  the  bankrupt  laws. 

It  appeared  in  evidence  that  the  testator  at  his  death  and 

for  several  years  before,  carried  on  the  busitiess  of  a  cow- 

leeper,  buyer  and  seller  of  cows  and  calves,  and  dealer  in 

milk :  that  the  place  %here  he   carried  on  his  business  was 

cKstioct  from  any  other  concerns  in  which  he  was  engaged, 

and  vras  exclusively  appropriated  to  the  business  of  a  cow* 

keeper :  that  he  generally  kept  up  a  stock  of  20  or  SO  cows, 

and  was  in  the  constant  habit  of  buying  and  selhng  cows  to 

keep  a  stock   of  that  number  in  milk  :  that  he  was  in  the 

habit  of  baying  grains,  hay,  and  distiller's  wash,  as  food  for 

Us  cows  :  that  ^e  solfl  milk,  and  that  such  of  his  cows  as 

became  dry  am|  yielded  no  milk  were  fattened  by  him  and 

sold :  thai  be  did  not  carry  on  the  business  of  a  fanner,  by 

ft!  ^oghhig  land,  and  sowing,  reaping,  and  selling  com  ;  but 

that  he  occupied  about  38  acres  of  meadow  or  marsh  land 

for  the  purpose  of  his  cows  grazing  thereon  and  of  making 

hay 
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1818.        bay  for  diem:  that  such  land  was  connected  with  his  bun- 
cT^^it      ness  of  a  cow-keeper,  and  that  he  did  not  cany  on  any  other 

Tlie  case  having  been  argued  by  Mr.  Hart  and  Mr.  Aber- 
crombie  for  the  plaintifF,  and  by  Mr.  Jgar  and  Mr.  Parker 
for  the  defendants^  stood  for  judgment. 

Feb.  5.  The  Master  of  the  Rolls,  after  sUting  that  a  question 

had  been  made  whether  the  executor  could  extend  the  account 

to  the  real  estate,  observed,  that  if  it  should  be  determined 

that  the  real  estate  of  the  testator  was  not  liable  to  his  9imple- 

contract  debts,  it  would  be  unnecessary  to  decide  the  other 

question.     In  order  to  shew  that  his  real  estate  is  liable,  it 

IS  necessary  to  prove  that  he  was  a  trader  within  the  meaning 

of  the  bankrupt  laws.     For  this  purpose  witnesses  are  called, 

who  depose  that  he  was  a  cow-keeper ;  that  he  occupied 

thirty-eight  acres  of  land,  on  which  he  kept  cows ;  that  he  sold 

milk ;  that  when  his  cows  were  no  longer  in  a  state  to  yield 

milk,  they  were  fattened  and  sold  for  profit ;  and  that  this  was 

a  part  of  his  trade.     And  the  question  is,  whether  this  be  a 

sufficient  trading  within   the  intent  of  the   bankrupt  laws  i 

And  I  am  clearly  of  opinion,  that  since  the  decisions  in  Mills 

V.  Hughes  (fl)  and  Bolton  v.  Sowerhy  (&),  (exclusive  of  £x 

parte  Ledward(c)f)  the  question  is  no  longer  open.    The 

point  was  in  substance  decided  by  the  two  former  cases,  and 

consistently  with  those  authorities  it  is  impossible  to  say  that 

such  a  person  dealing  in  cows  and  calves  b  a  trader.     It 

should  be  remembered  that  the  statute  ((Q  expressly  provides 

that  no  farmer,  grazier^  or  drover  of  catde  shall  be  deemed  to 

be  within  any  of  the  statutes  relating  to  bankrupts.    In  the 

present  case  the  party  had  38  acres  of  land ;  in  his  other  cha- 

(a)  WUU$  588.  "  and  Belling  the  mUk,  seenis  not  to 

{b)  11  £tui  174.  '*  be  a  trading.    Ex  fortt  Ledwm^, 

{eS  Stated  by  Mr.  Parker  from  "  August  17, 1800." 

the  following  note  of  Mr.  M&ntagu,  (d)  5  G.  t.  c.  30. «.  40.  made  per- 

«'  Cow-keeping,  by  graiing  Ike  cows  pctual  by  27  G.  S*  c.  16. 

racter 
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nctcr  lie  becomes  a  drover,  for  bj  a  drover  ii  not  meant  ISIS* 
merely  a  person  who  drives  cattle,  but  one  who  takes  tbem  to  Caiitu 
sell ;  one  who  buys  and  sells  cattle ;  and  the  mtention  of  the  p^ 
statute  is  uniting  these  three  descriptions,  was  to  exclude  from 
the  operation  of  the  bankrupt  laws,  all  persons  filling  within 
anj  one  of  the  descriptions.  The  case  in  lViUe$  was  much 
stronger  in  favour  of  the  party's  being  a  trader  than  the  pre- 
sent;  for  he  had  for  the  space  of  five  years  been  buying  and 
sdliog  cows  and  calves ;  he  was  during  the  same  period  pos- 
sessed of  a  £arm  of  the  yearly  value  of  S5L  oa  which  he 
kept  a  stock  of  milking  cattle  equal  to  a  farm  of  that  value^ 
beddes  which  he  trafficked  in  cows  and  calves  which  were 
boo^t  to  be  sold  again  in  a  course  of  merchaodiie,  and  not 
for  the  oae  of  his  farm,  nor  were  they  ever  brought  thither, 
but  sometimes  sold  in  the  same  markets  where  they  were 
boogh^  w  as  soon  as  be  could  find  persons  to  buy  them. 
Here  the  testator  had  a  farm  and  a  stock  of  milking  cows 
which  he  bought  and  sold,  and  so  did  tlie  party  in  Mill$  v. 
Hugheg ;  and  yet  after  two  arguments  in  the  Court  of  Comi* 
mon  Pleas,  the  judges  finally  were  unanimonsly  of  opinion, 
that  he  was  only  a  drover,  and  within  the  negative  words  of 
the  statute.  That  case  was  followed  by  Boftoii  v.  Somtrhff 
which  also  has  a  direct  application  to  the  present:  there  XYm 
party  was  more  strictly  a  dealer  in  cattle  than  in  this  case, 
yet  the  Court  of  King's  Bench  was  clearly  of  opinion  that  he 
was  within  the  exceptions  of  the  act,  Lord  Blletfboraugk 
observing,  that  his  character  of  farmer  and  ghiaier  would  not 
protect  him  for  any  trading  carried  on  ultii  his  business  of 
broiing  and  grating,  andcolhteml  to  the  management  of  his 
ftrms;  but  diat  the  question  was,  whether  all  the  acts  of 
having  and  selling  cattle,  proved  to  have  been  done  by  him, 
did  not  come  within  the  other  description,  that  of  drover,  or 
whether  every  act  not  done  by  him  as  a  farmer  or  grazier, 
were  not  done  by.  him  as  a  drover,  and  that  the  case  in  tVii/ei 
was  3  suon^  authority  in  his  favour.  There  is  no  pretence  in 
the  present  case  for  saying  that  there  was  any  other  dealing 

than 
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Cartbr 

V. 
PtfAV. 


thtn  a  dealiDg  id  catde,  and  there  was  not  more  a  dealing  in 
cattle  than  in  either  of  the  other  cases.  This  being  the  only 
ground  for  charging  the  real  estate,  I  am  clearlj  of  opinion 
that  the  bill,  so  far  as  it  regards  the  real  estate>  must  be  dis- 
missed with  costs. 


ROLU. 

A  Tolnotaky 
•etUement  by 
one  not  in- 
debted at  tbe 
tune,  for  the 
benefit  of  bia 
wife  and  cfail* 
dren,  ii  good 
against  totoze 
creditors,  and 
iatbiscase,lDna 
biUbytbewifey 
after  the  hns- 
1»nd's  death, 
the  court  ea- 
tablishedthe 
settlement, 
idtbont  direct- 
ing an  enquiry 
whether  there 
were  any 
debts,  tlio  suit 
having  de- 
pended five 
years,  and  no 
claim  liaving 
been  asserted 
by  any  cre- 
ditor. 

Whether  a 
recital  of  ar- 
ticles before 
marriage,  coq« 
tained  in  a 
settlement 
after  marriage 
is  evidence  of 
Ibe  existence 
of  such  ar- 
^cles  as 
against  cre- 
ditors, fVtfjre? 


BATTERSBEE  v.  FARINGTON. 

THE  bill  stated,  that  in  October  1793|  a  marriage  was 
solemnized  between  tlie  plaintiff  and  Edfnund  Batten- 
bet^  deceased,  and  that  in  contemplation  thereof,  articles  of 
agreement,  dated  Ist  October  1793,  were  eJBecUted  between 
Edmund  Battenbee  of  the  first  part,  the  plamtiff  of  the 
second  part,  and  fVUUam  Sandford  of  the  third  part ;  whereby 
Edmund  Battenbee,  in  consideration  of  the  then  intended 
marriage,  covenanted  with  Sandford,  that  in  case  the  mar- 
riage should  take  effect,  Edmund  Battersbee  would  within 
three  calendar  months  afterwards  assure  to  the  use  of  the 
plaintiff,  in  case  she  should  survive  him,  an  annuity  of  600/. 
to  commence  from  the  day  of  his  death,  and  to  be  payable  to 
the  plaintiff  for  her  life,  in  bar  of  dower,  and  of  all  the 
plaintiff's  claims  to  the  personal  estate  of  her  husband  under 
the  statute  of  distributions,  or  otherwise. 

The  bill  further  stated,  that  the  marriage  was  soon  after- 
wards solemnized,  and  that  after  such  solemnization,  and  m 
pursuance  of  the  articles,  an  indenture  dated  31st  December 
1793,  was  executed  between  Edmund  Battersbee  of  the  first 
part,  the  plaintiff  of  the  second  part,  and  Sandford  of  the 
third  part;  whereby,  after  reciting  the  articles,  Edtnund 
Battersbee  in  connderation  of  the  marriage,  and  in  pursuance 
and  performance  of  th.e  recited  agreement,  covenanted  that 
Edmund  Battersbee,  in  his  life-time,  or  his  heirs,  executors, 
or  administrators,  within  four  months  after  his  decease,  in 

case 
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ease  the  phintiff  saraved  him,  would  transfer  into  the  joint        18]8« 
names  of  tnuteea^   so  much  Government  or  India  stock  or 


snnintiesy  or  olhemrise  convey  so  much  lands  or  hereditaments,  «. 


as  wooU  secure  to  the  plaintiff,  in  case  she  survived  him^  one 
annuity  of  500/.  dining  her  life,  in  bar  of  dovrer,  and  of 
eveiy  other  claim  the  plaintiff  might  be  entitled  to  as  his 
widow  upon  his  estate  either  real  or  personal. 

The  bill  further  stated,  that  in  September  1809»  Edmund 
Battenbee  being  entitled  to  freehold  and  leasehold  estates, 
determmed  to  perform  the  articles  and  indenture,  by  convey- 
ing those  estates  to  trustees,  upon  the  truHts  mentioned  in  the 
articles  and  indenture ;  but  that  on  search  being  made,  neither 
the  aTticka  nor  the  bdenture  could  be  found ;  and  tliat  Ed^ 
mund  Bat<ers&ec  having  forgotten  what  were  the  provisions  con- 
tained in  them,  and  conceiving  that  he  had  thereby  agreed  to 
secure  to  the  plaintiff  an  annuity  of  400/.  during  her  widow- 
hood, instead  of  an  annuity  of  500/.  during  her  life,  gave 
directions  to  his  solicitor  for  preparing  the  necessary  deeds  to 
carry  the  articles  and  indenture  into  effect  according  to  such 
erroneous  idea:  and  tfiereupon  indentures  of  lease  and  re- 
lease were  executed,  dated  the  12th  and  \5A  September 
1809,  between  himself  of  the  one  part,  and  the  defendants 
Paringfon  and  Vernon  of  the  other  part,  whereby  Edmund 
Battenbee  conveyed  freehold  and  leasehold  estates  to  Fa- 
n'ngfOM  and  Femon,  upon  trust,  at  the  request  of  Edmund 
Baitersbee^  during  his  life,  or  of  the  plaintiff,  if  she  survived 
him,  to  sell  the  estates  or  raise  by  mortgage  thereof,  such 
raodea  as  Edmund  Battertbee,  or  the  plaintiff,  if  living, 
should  think  proper :  and  to  stand  possessed  of  the  money 
to  be  raised  by  such  sale  or  mortgage,  upon  the  trusts  declar- 
jed  by  another  indenture  of  the  same  date :  and  in  the  mean 
lime  upon  trust  to  permit  Edmund  Battenbee  to  receive  the 
rents  during  his  life ;  and  after  his  decease  upon  trust  out  of 
the  renu  of  the  estates,  to  raise  and  pay  an  annuity  of  400/. 
to  the  plaimiff  during  her  widowhood  ;  and  subject  thereto 
to  sta^d  possesaed  of  the  rents  and  profits  in  trust  for  the  per* 

iont 
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1S18.        sons  ^Dtided  to  the  ioterest  of  the  trust  monies  under  the  ii»' 

^"^"^        denture  of  the  same  date, 
9.  The  bill  further  stated  another  indenture,  also  dated  ISth 

FAaiMGTON.    g^^^g^  iQog^  thereby  the  monies  to  be  produced  by 
the  sale  or  mortgage  of  the  estates  were  directed  to  be  laid 
out  in  government  or  real  securities}  and  the  interest  to  be  re- 
ceived by  Edmund  Battenbee  during  his  life,  and  after  his 
death,  in  case  the  plaintiff  shoidd  survive  him,  the  trustees 
were  directed  to  appropriate  so  much  of  the  trust  monies  as 
would  produce  the  clear  yearly  sum  of  400/.  and  to  pay  the 
income  thereof  to  the  plaintiff  during  her  widowhood,  in  lieu 
of  the  400/.  provided  for  her  by  the  indentures  of  lease  and 
release  before  mentioned ;  and  to  assign  the  residue  of  the 
momes,  and  also  (after  the  plaintiff's  decease  or  second  mat- 
riage)  the  part  which  should  be  appropriated  as  aforesaid,  ti> 
hk  son  TAamoi  BaiiersbeCf  to  be  vested  in  him  at  the  age  of 
twenty-one,  if  he  should  survive  his  father,  and  if  he  died 
under  that  age,  or  in  his  father's  life-time,  then  to  Sophia 
BaiterAee,  daughter  of  Edmund  BatterAee,  to  be  vested  at 
her  age  of  twenty-one ;  and  in  case  of  her  death  under  that 
age,  or  in  her  father's  life-time,  then  upon  such  trusts  as  Ed-" 
mund  Battersbee  should  appoint. 

The  bill  further  stated  the  will  of  Edmund  Batiersbeef 
dated  £4th  September  1809i  whereby,  after  directing  his 
debts  to  be  paid  as  soon  as  conveniently  might  be  after  hu 
death,  and  ratifying  the  settlement  made  by  him  for  the 
benefit  of  the  plaintiff,  and  of  his  two  children,  by  the  deeds 
of  the  Idth  and  13th  September  then  instant,  and  giving 
several  legacies,  including  one  of  1000/.  to  the  plaintiff,  and 
one  of  5000/.  to  or  in  trust  for  his  daughter  Sophia ;  be  gave 
the  residue  of  his  personal  estate,  and  over  which  he  had  any 
power  of  disposition  and  appointment,  to  his  son  Thomas  Bat- 
tertbee,  if  and  when  he  should  attain  the  age  of  21 ;  but  if 
he  diould  die  under  diat  age  then  to  his  daughter  Sophia,  if 
and  when  she  should  attain  that  age,  or  be  married  with  the 
consent  of  her  guardians;  and  if  she  should  die  under  that 

age 
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age  and  before  marmgB/vvitii  sucb  conaeiity  Ibeo  be  bequeathed        IBI$» 
his  said  residuary  (estate  to  the  said  Henry  Farmgion :  and  B4TrBiuBBa 
he  appdnted  the  phiotiff;  together  m'nh  Faringtan  afid  Fer     ^j^^j^^ 
91011,  his  executors. 

The  bill  fiirtber  sti^ed,  that  after  the  aevmil  dpedf  wt 

irill  before  mentioned  had  been  executed,  the  indenture  o£ 

Ae  Slst  December  1793  was  found;  but  that  the  articles  iu 

purraaDce  of  which  the  same  was  made  were  not  then  and 

bad  never  smce  been  found :  and  that  Edmund  Baitertbi^ 

having  discovered  that  the  lease  and  release,  and  declaration 

of  trust  before  stated^  were  pot  a  performance  of  the  articles^ 

determined  to  execute  a  deed  conformable  thereto,  an4  <k>> 

cordingly  an  indenture  was  executed  by  him  on  the  $5di  March 

ISldy  between  himself  and  the  plaintiff  of  the  one  part; 

and  the  trustees  Farington  and  Vernon  of  tbe  other  mr^ 

wherebj,  after  rating  to  tbe  effect  be6>re  staled,  in  c<Hi4i- 

deration  of  ibe  premises,  and  in  pursuance  and  performance 

of  tbe  articles  and  indenture  of  the  l4^  October  and  3l9t 

December  1793;  it  was  declared^  and  particularly  JEcfmifiMl 

Battersbee  did  direct  and  appoint,  th^t  Faringion  and  Fennui 

should  be  seised  aijul  possessed  of  the  before-mentioned  hefe* 

ditaments,  widiout  prgudice  to  tbe  trusts  for  sale  or  moct* 

gage,  and  to  the  trust  for  the  benefit  of  Edmund  BaUeribe$ 

during  his  life :  upon  trust  after  the  decease  of  Edmund, 

Baiiertbee,  and  during  the  life  (^  the  plaintiff,  whether  sfai^ 

should  continue  his  widow  or  not,  put  of  the  rents  and  pro*. 

fits  6f  the  estates,  or  by  sale  or  mortgage,  to  raise  ao  annuity, 

of  500/.  and  pay  the  same  to  tbe  plamtifi^  in  lieu  of  tbe.anr 

nuity  of  400/.  and  in  satisfaction  of  the  annuity  mentioQcd. 

in  the  articles;  with  a  farther  directkm  that  the  trustees 

should  appropriate  such  part  of  the  trust  numies  mentioned 

in  the  former  deeds  as  would  produce  a  clear  annuity  of 

^00/.  and  pay  tbe  dividends  or  income  thereof  to  the  plain* 

tiff,  in  lieu  of  the  annuity  of  500/.  thereinbefore  provided 

for  her* 

The 
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1818.  The  Inll  iiirther  stated  the  detth  o(  Edmund  Baitenbee, 

BATTERtBcic  ^  Novembef  ISI%,  leaving  the  defendant  Thomas  Battenbet, 
^-  an  infiint,  his  heir  at  taw,   and  abo  leaving  his  daughter 

Sophia,  who  in  his  life-time  married  the  defendant  SyheiUr 
Douglas  Wilson ;  and  that  the  testator  died  seised  of  real 
estates  not  comprised  in  the  settlements^  and  whidi  descended 
to  his  heir  at  law. 

The  bill  was  filed  on.the  4di  May  1813,  bj  the  testator's 
widow,  against  the  trustees,  and  against  the  testator's  son  and 
daughter,  the  husband  of  the  latter,  and  the  trustees  in  their 
marriage  settlement  (whereby  the  testator  had  covenanted  to 
bequeath  5000/.  to  the  trustees  upon  various  trusts  for  the 
benefit  of  Mr.  and  Mrs.  Wilson,  and  their  children)  alledg- 
ing  that  the  defendants  Farif^on  and  Femon  had  with  die 
plaintiff's  consent,  contracted  to  sell  the  estates  comprised  in 
the  deeds  of  1800;  and  praying  an  account  of  the  real  and 
personal  estates  of  the  testator  at  the  time  of  his  death,  dis- 
tinguishing the  esUtes  comprised  in  the  deeds  of  1809 ;  an 
account  and  payment  of  the  testator's  debts,  that  the  de- 
scended estates  might  be  declared  liable  to  his  debts  by  rea- 
son of  his  baring  been  a  trader  at  his  death,  and  that  the 
asaets  might  be  marshalled :  that  the  plaintiff  might  be  de- 
clared to  be  entitled  out  of  the  monies  to  arise  from  the  sale 
of  the  trust  premises  to  have  an  annuity  of  500/.  psiA  to  her, 
and  if  the  interest  of  such  monies  should  not  be  sufficient^ 
then  that  a  part  of  the  said  monies  might  be  laid  out  in 
purchasing  such  an  annuity  as  together  with  die  interest  of 
the  residue  of  the  monies,  would  make  up  a  yearly  sum  of 
500/.,  and  that  she  might  be  declared  to  have  a  specific  liea 
as  a  specialty  creditor  upon  die  trust  estates,  and  the  pra^ 
duce  thereof,  to  the  extent  of  500/.  per  annum ;  also  praying 
Aat  the  rights  of  all  parties  might  be  ascertained,  and  the 
trusts  of  the  will  performed. 

The  defendants  Farington  and  Vernon,  by  their  answer, 
stated  their  ignorance  as  to  the  fact  of  any  articles  having 

been 
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heetk  executed  before  the  marriage  of  the  plaintiiF  with  the        1S18. 
testator;  they  admitted  the  eiecution  of  the  other  deeda,  and   BATrsiitBBa 
that  they  had  cootracted  for  the  sale  of  the  estates,  and  re-    _     *' 
ceived  a  deposit  on  account  of  the  purdiasei^mooey ;  and  they 
stated  that  die  testator's  personal   assets  were  much  leas 
than  sufficient    to   pay  his    debts,   legacies,  and  funeral 
ezpeoces. 

Sir  Samnd  Bondify,  Mr.  Cooke,  and  Mr.  CotSmon,  for 
die  phdntiff.  The  deeds  of  1809  >nd  1812  were  executed 
pamiant  to  articles  pre?ious  to  the  testator's  marriage  with 
the  plaintiff,  and  are  consequendy  supported  by  a  good  con- 
sidemdoQ.  The  articles  cannot  be  found,  but  there  is  no 
reason  to  doubt  the  fact  of  their  having  been  executed ;  die 
recital  in  the  subsequent  deeds  is  evidence  of  their  extitence. 
In  8D  anonymous  case  (a)  very  clearly  and  distincdy  reported, 
a  Beeond  marriage  setdement  was  recited  to  be  made  in  con- 
sideratioo  that  the  wife  had  parted  with  the  former  settle- 
ment, which  appeared  to  be  made  after  the  marriage,  but 
was  recited  to  be  made  in  consideration  of  a  marriage  portion 
secured,  but  there  was  no  proof  of  any  previous  agreement 
for  such  setdement ;  yet  the  couit  presumed  it,  and  held  the 
second  not  voluntary  against  bond  creditors.  And  in  Diin- 
doi  V.  Dttiettt(b),  Lord  Thurlow  asks  whether  there  is  any 
case  where  in  the  setdement  the  parties  recite  an  agreement 
before  marriage,  in  which  it  has  been  considered  as  within 
the  statute ;  clearly  intimating  his  opinion  that  it  would  be 
erideace.  On  these  autfaoriUes  the  recital  in  this  case  must 
be  considered  as  evidence  of  the  articles ;  and  if  so,  there 
was  clearly  a  previous  agreement,  on  the  fiiith  of  which  die 
mairiage  took  effect  But  supposing  the  court  to  be  of  a 
coatraij  opinion  on  this  pomt,  yet  this  was  a  settlement 
made  in  favour  of  a  wife,  by  her  husband  who  was  not  in 
trade  nor  indebted.    These  facts  may  be  assumed,  for  the 

M  Pre.  Cka.  lOU  (b)  t  Va^jw.  196. 

contrary 
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1S18.  contrary  is  not  proved.  That  a  settlement  for  a  meritorious 
BiMrnmiK  consideration  by  one  not  indebted,  is  not  within  the  statutefa^, 
y  **  .  but  is  good  agahist  subsequent  creditors,  is  established  bj 
many  authorities.  It  was  so  held  by  Lord  Kenyon  in  Ste- 
fhins  V.  Otive  (b)y  by  Lord  Rosslyn  in  Montague  ▼.  Lord 
JSandwick  (c)t  by  Sir  W.  Grant  in  Kidney  t.  Coussmaker  (dX 
and  by  your  Honour  in  the  recent  case  of  Holloway  v.  Mil^ 
lard(e).  In  this  case  there  are  creditors  before  the  court 
but  BO  objections  to  the  settlement  are  raised  by  the  answers ; 
the  application  of  the  trust  funds  is  objected  to  by  none  but 
the  trustees  who  have  long  paid  the  annuity  under  the  deeds. 
Hie  court  will  therefore  not  deem  it  necessary  to  direct  anj 
inquiry  into  the  fieict  of  the  settlor  having  been  indebted  at 
the  eiecution  of  the  settlements. 

Mr.  Home  and  Mr.  Temple  {or  the  defendants  Mr.  and 
Mrs.  Wilson.  There  is  no  person  on  the  record  to  contest 
the  validity  of  the  settlement.  It  is  not  alledged  or  proved 
by  the  executors  that  there  were  any  debts  at  the  time  of  its 
execution ;  the  court  therefore  cannot  speculate  and  conjee^ 
ture  that  there  may  have  been  such  debts.  The  settlement 
is  good  unless  set  aside  in  some  suit  by  creditors,  but  in 
the  present  case  there  is  no  such  suit 

'Mr,  Hart,  for  the  defendants,  the  trustees  in  the  settle* 
ment  (who  were  also  two  of  the  executors  of  the  settlor)  sug* 
gested  the  propriety  of  an  inquiiy  before  the  master  as  to  the 
fact  whether  the  settlor  was  indebted  when  he  executed  the 
settlemeut.  There  is  no  evidence  of  any  articles.  It  is  new 
doctrine  that  a  redtal  in  a  post-nuptial  deed  is  evidence  of 
ante-nuptial  articles  :  it  may  undoubtedly  form  part  of  tlie 
evidence.    On  an  inqiury  before  die  master  much  evidence 

M  is  EUs.  e.  5.  (i)  It  Ve$.  136. 

h)  S  Bn.  C.  C.  90.  («}  1  JUmU.  414. 

V)  Cited  IS  V€$.  148,  from  the 

mi|^t 
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migbt  be  obtained,  md  the  plaintiff  mi^t  be  examined  on        181S. 
interrogatoiies.    If  there  bad  been  prenons  articles,  it  seems    BATTcafaca 
inconsistent  that  the  settlor  should  have  executed  the  deed  of    FAaiaowa. 
die  31st  December  1793,  by  which  he  did  nothing  more 
than  be  had  abeadj  done  by  the  supposed  articles.    The 
deed  of  1809  raises  a  strong  inference  that  the  settlor  was 
indebted  at  the  time  of  its  execution,  for  it  is  made  a  short 
time  before  fab  death,  and  it  conveys  a  considerable  portion 
of  hia  proper^  in  trust  for  sale* 

The  Mastbb  rf  the  Rolls  said,  diat  if  the  fact  be  es* 
taUished  that  the  settlor  was  not  hidebted  at  the  dme,  and 
there  was  no  firaod,  the  settlement  would  dearly  be  good 
against  future  creditors.  That  forms  the  £stinction  between 
4he  two  statutes  (a>  Tht  first  question  which  has  been 
made,  I  should  not  ventore  to  decide.  A  recital  is  good  evi- 
dence against  the  party  hioiself,  but  I  apprehend  not  against 
creditors  or  third  persons :  that  would  lead  to  great  inconve- 
nience, for  every  trader  might  execute  a  deed  containing  such 
a  redlal.  It  is  evidence  against  the  party  making  it,  and  those 
claiming  under  him.  The  question  would  be,  whether  he 
could  bave  any  object  in  representing  himself  to  have  exe- 
cuted the  piior  articles.  There  is  nothing  to  impeach  die 
tmllh  of  It  as  against  himself  or  persons  claiming  under  him. 
The  trustees  have  not  in  this  case  suggested  by  their  answer 
that  there  were  any  debts.  If  any  creditor  had  discovered. 
that  the  property  was  about  to  be  admimstered,  he  would  in 
aD  probability  have  filed  a  bill.  Though  this  be  a  voluntary 
settlement,  yet  being  without  fraud,  and  by  a  person  not  in- 
debted at  the  time,  the  court  cannot  but  declare  its  validity. 

(«)  15  EUx. «.  5.  4r  tr  Blix.  e.4. 
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FA.  It,  1818.  REDFEARN  v.  SOWERBY. 

The  court       Ti  J'R.  HART  moved  that  the  administratrix  of  a  de- 
wiU  not  order     |\/|  ,       ,.  .  .  .       ,  ,.  , 

the  represen-    XTX  ceased  solicitor  might  deliver  over  the  papers  to  an- 

deceu^  io«     ^^^  solicitor,  for  the  purpose  of  preparing  briefs  in  an 

fi?er  dw  ^1^^     appeal  which  was  expected  shortly  to  come  on  for  hearing, 

pen  in « came  but  without  prejudice  to  any  lien,  and  on  an  undertaking 
to  another  lo*  .  «  ir  ■  r 

fieitor,  nnlcM    tq  restore  the  papers :   but  no  offer  was  made  to  pay  the 

My wlMtbdae  administratrix  what  was  due  to  her  for  the  businesa  traos- 

fo  the  reprc-     acted  by  the  intestate, 
aentative*.    It  '' 

•eemitheconrt 

anuutaaoUci-      Mr*  Joseph  Martin  for  the  adminbtratrix,  opposed  the 

teti*  ^^P*^"'  motion,  oq  the  ground  that  although  the  court  bad  jurisdic- 

•nne  manner     tion  over  a  solicitor  to  compel  the  delivery  of  papers,  that 

Mtt^rhim-    jurisdiction  did  not  apply  to  his  representative :  and  that  in 

*^'  all  events,  the  lien  of  the  solicitor's  representative  ought  to 

be  satisfied, 

Mr.  Hart,  in  reply,  observedj  that  the  court  had  jurisdiction 
not  only  over  the  solicitor^  who  is  its  own  officer,  but  over  all 
those  who  through  him  have  obtained  possession  of  the  papers, 
knowing  thon  to  be  the  papers  in  the  cause :  and  that  the 
undertaking  to  re-deliver  the  papers  rendered  it  unnecessary 
to  satisfy  the  demand  of  the  administratrix,  and  that  she  would 
still  have  a  lien  on  the  fund  to  be  recovered. 

liie  Lord  Chancellor  said,  he  did  not  recollect  an 
instance  of  such  a  motion  as  the  present,  but  that  ther«  must 
be  some  way  of  getting  at  it«  When  a  party  says  that  his 
solicitor  shall  not  go  on,  it  is  m  vain  for  him  to  ask  for  the 
papers,  widiout  paying  the  solicitor  what  is  due  to  him.  The 
question  here  is  respecting  the  representative  of  the  solicitor, 

and 
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aadtvbere  there  is  a  ilifnalijcytion  firom  go)qg  on^  which  has 
ariseu  from  the  act  of  God,  and  wbeth^  you  nuisl  not  pay  to 
the  repreteo^ve  all  that  is  due  to  her  f  A  cUent  tumiug  off 
his  solicitor,  cannot  spy  that  hf  shall  look  only  to  the  fund  m 
the  cause.  I  should  be  sorry  to  say  the  eourt  cannot  inter- 
fere agiinst  the  representatives  of  a  solicitor,  but  I  th^  the 
party  cannot  take  the  papers  wilbbut  payaig  to  the  represen- 
tatires  what  is  due» 

Motion  refiised. 


1818. 


RSDPBAim 

V. 
SOWSRBY. 


NESBITT  v.  MEYER.  Roits, 

THIS  was  a  biH  for  the  specific  perfomumee  of  an    The  court 
agreement  for  a  Jease  from  the  plaintiff  to  the  defend-  ^^,J^ 
ant,  of  a  house  and  kuds  at  Norwood,  for  three  years  from  performance 

of  AD  SfffOe* 

February  1814.     The  bill  was  filed  on  the  30th  Jti/yin  mentforaleaie 

Aat  yeur,  but  die  cause  did  not  come  on  to  be  heard  tfll  the  ^ ti£e<&feod^ 

d4th  February  1818,  consequently  after  the  term  was  spired.  ^,  the  term 

The  bill  charged,  thai  the  defendant  had  cut  down  a  number  pired  before 

•f  Usnber  and  omaoMntal  trees,  and  prayed  that  he  might  be  uid  certuOn' 

decreed  to  accept  aproper  lease,  and  execute  a  oounterpart :  it  ^^  ^^tted  ^ 

also  prayed  an  account  of  the  trees  out  down,  and  that  the  the  intended 

defendant  might  paj  the  value  to  the  plaintiff.  pouetrion,  ^ 

being  to  tri* 
fling,  that  a 

The  defendant  did  not  by  his  answer  deny  the  agreement,  J<"y  would 
,  .    -^  t     ,  .  .       .  navegiTen 

but  alated  that  die  idaintiff  had  not  put  the  premises  mto  re-  merely  nomi- 

pair,  and  lie  also  objieclcd  to  some  of  the  clauses  contained  a,  toih^T 

in  die  draft  of  a  lease  which  had  been  prepared.    It  appeared  ''^^  principle 

■  ■^*  retpecting  Uia 

m  evidenee,  that  the  defendant  had  cut  down  about  80  poles  couvt's  decrce- 
Of  yamig  oak  trees  after  notioe  on  the  pait  of  the  pkintiff  peribrnMnce 
sKitlocutlfaem;  but  thai  they  had  all  been  uaeA  in  repwing  ^Hff^l^ 


Ihe  paliog  and  fences  on  the  peemiac^B  agreed  to  bydfmiaiwt,  where tiieterm 
mad  that  theit  wine  was  not  more  than  betwep*  dnrae  an4  the  hearing, 
fiMwp#unds» 
VouL  H  Mr.Befl 
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19  iS.  Mr.  Bell  and  Mr.  Shadmell  for  the  plaintiff,  contended, 

NbTbitt  A>t  although  the  term  was  expired,  the  court  trould  decree 
the  agreement  to  be  performed  as  neaHy  as  might  be,  au<f 
that  there  were  many  instances  in  which  the  court  had  di- 
rected instruments  to  be  iramed  for  the  purpose  of  affording 
the  party  a  remedy  by  action  at  law :  that  otherwise  the 
greatest  injustice  might,  happen,  for  a  party  might  enter  onder 
his  contract,  commit  acts  of  destruction,  and  by  protracting 
the  hearing  of  the  cause,  deprive  the  other  party  of  all 
remedy.  The  plaintiff  in  this  case  has  sustained  an  injury, 
and  the  court  will  put  her  in  a  situation  in  which  that  question 
may  be  tried. 

Sir  Samuel  Romilly  and  Mr.  Heald  for  the  defendant.  It 
is  clear  that  the  court  cannot  make  any  decree  for  a  speciCc 
performance  in  this  case  by  referring  it  to  the  master  to  settle 
a  lease  to  the  defendant  for  a  term  which  has  expired.  In  a 
very  recent  case  of  Weston  v.  Sim,  before  Sir  IV.  Gratii,  the 
term  had  expired  before  the  hearing,  and  the  bill  was  di9* 
missed,  although  it  was  much  insisted  that  a  lease  ought  to 
be  executed  as  a  foundation  for  an  action  of  covenant.  Un* 
less  the  plaintiff  can  shew  that  covenants  must  have  been 
introduced  into  this  lease  on  M'hich  the  plaintiff  could  have 
brought  actions,  she  cannot  succeed.  The  court  can  always 
direct  an  action  to  be  brought;  and  in  cases  of  waste,  there 
is  a  remedy  either  by  an  issue  or  a  reference  to  the  master. 
Here  the  plaintiff  has  expressly  prayed  an  account  of  the 
trees  cut ;  an  action  at  law  therefore  is  unnecessary,  and  it  is 
irreconcileable  with  the  relief  prayed  by  the  bill. 

F£b,^5.  The  Master  of  theRohhs.    In  this  case  the  plaintiff 

would  originally  have  been  entitled  to  a  reference  to  the 
master  to  enquire  whether  the  lease  of  which  a  draft  has 
been  prepared,  was  proper,  and  to  a  reference  to  settle  a 
prQper  lease ;  but .  the  term  for  which  it  was  to  have  been 
granted  is  now  expired.    And  the  question  is,  what  a  court 

of 
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^r  equity  is  to  do  in  the  specific  perfoimance  of  an  agreement  1818. 
for  a  lease  when  the  term  is  expired  ?  lliis  question  is  stated  NiMBiiMr 
to  ha^e  come  before  the  late  Master  of  the  Rolls  in  the  case  „  '* 
of  H'moH  ▼.  Sim.  I  have  seen  the  decree  in  that  case.  The 
pleadings  are  exactly  like  the  present.  It  was  insisted  that  the 
court  fifaouid  antedate  the  lease  in  order  to  give  the  parties  an 
action  for  breach  of  covenants.  I  do  not  know  in  what 
terms  the  bill  was  dismissed,  but  the  Master  of  the  Rolls 
did  in  fact  dismiss  it.  I  am  not  prepared  however  to  say, 
that  there  may  not  be  case^,  in  which,  though  by  inevit- 
able accident,  or  the  accumulation  of  other  business  be* 
fore  the  court,  the  term  may  have  expired  before  the  hear- 
ing, and  iii  the  interval,  important  rights  have  arisen,  the 
court  would  not  have  power  to  antedate  the  lease,  and  pre- 
vent the  party  from  avaiUng  himself  of  that  circumstance  as 
an  ohjectioa  to  any  proceeding  at  law.  But  this  is  not  such  a 
case ;  for  ibe  only  object  ttie  court  could  attain  here,  would 
be  tlie  encouragement  of  litigation.  It  would  be  to  permit 
an  action  to  be  brought  for  the  conduct  of  the  defendant 
while  in  possession.  If  there  ever  existed  a  case  in  which 
such  a  proceeding  ought  not  to  be  encouraged,  it  is  the  pre* 
sent.  I'here  is  the  testimony  of  one  witne^  as  to  the  fact  of 
cutting  down  the  trees  :  it  is  the  evidence  of  the  person  who 
was  employed  to  cut  them  down,  and  he  deposes  that  they 
vrere  employed  in  repairs  upon  tlie  premises*  The  premises 
are  represented,  and  indeed  proved,  to  have  been  in  complete 
repair,  except  as  to  the  inclosures  and  fences,  and  the  witness 
had  beau  previously  employed  by  the  plaintiff  to  cut  down 
poles  for  the  purpose  of  repairs.  The  defendant  was  certainly 
imprudent  in  not  first  applying  to  the  plaintiff;  but  he  left  it  to 
ihe  witness,  who  cut  down  poles  amounting  to  about  three 
pounds  in  the  whole,  and  they  were  employed  in  putting 
into  repair  the  fences  of  the  plaintifi^.  I  do  not  say  that  aa 
action  mig^t  not  have  been  maintained ;  but  in  all  probability 
a  jury  would  not  have  given  more  than  sixpence  damages,  so 
that  if  the  plaintiff  should  be  sufficietitly  ill  advised,  it  clearly 

H  d  would 
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Nkskiit 
Mbvbb« 


irould  not  be  worth  her  white  to  bring  an  ncUon.  Thia 
being  the  only  iujury  nistaioed,  aad  the  onlj  Ibing  io  respect 
of  which  it  ia  contended  thtt  the  court  oi^t  to  decree  the 
execution  of  a  leasee  I  will  not  do  to  much,  hardship  to  the 
plaintiff  as  to  induce  her  to  bring  mi  action. 

Bill  dismiased,  without  coats. 


April  14.  The  c^use  was  aftemards  spoken  to  again  on  the  subject 

of  costs,  and  it  was  contended  on  the  part  of  the  defendant 
that  the  bill  ought  to  be  disoiissed  with  costs  :  but  his  Ho- 
nour observed;  that  the  plaintiff  had  lost  the  opportunity  of 
obtaiuing  a  decree  not  by  any  fault  of  her  own,  but  merely 
in  consequence  of  the  other  business  of  the  court  having 
|>r^vented  the  earlier  hearing  of  the  cause ;  that  die  principal 
point  on  which  es^pence  had  been  incurred,  and  evidence 
gone  into^  was  on  account  of  the  defendant  having  taken  on 
himself  to  cut  down  trees,  which  he  was  not  warranted  ia 
doing  without  a  previous  application, to  his  landlord  :  and  his 
Honour  remained  of  opinion  that  the  bill  ought  to  be  dis- 
mi^s^d  without  costs. 


Rolls, 
Feb.  S5,  S6. 

Specific  per- 
formance de- 
creed of  a  pa- 
rol agreement 
for  a  lease, 
thou  eh  denied 
bytlk  answer, 
on  tlie  evidence 
of  one  witness 
confirmed  by 
circumstances; 
.  and  followed 
by  acts  of  part 
performance, 
sucb  H.%  taking 
possession,  and 
making  im- 
provements. 


MORPHETT  V.  JONES. 

THE  bill  stated  that  in  October  ]809>  a  traaty  was  en- 
tered into  between  the  defendant  Jones  nnd  Robert 
Morpliett  the  elder  (the  plaintiff's  father)  on  die  plaintiff^ 
behalf,  touching  the  granting  a  lease  of  the  lands  specified  in 
the  authority  after-mentioned,  md  that  Jones  agreed  to  grant 
to  the  plaintiff  a  lease  thereof  for  twenty-one  years  to  conk- 
mence  from  Old  Michaelmas  Day  IdOQ^  at  the  yeariy  rent  of 
400/.  and  that  Robert  Morphett  the  elder,  on  the  plaintiff  *s 
behalf,  agreed  to  accept  a  lease  of  the  premises  upon  the 
terms  aforesaid  ^  and  that  Jones  in  part  performance  of  tbe 

agreement^ 
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agreemcuti  wrote  and  signed  an  authority  in  Mritrn^  to  the 
following  effect :— "  London,  7th  Octoier,  180^.— -To  RoheH 
*'  Morphett,  Esq.— I  hereby  authorise  you  to  enter  the  und^- 
'^  mentioned  lands  as  tenant  <mWtdnesday  nest  the  1 1th  in- 
"  stant,  being  Old  Michaelmas  Day: — 
*'  Scointy  near  Lydd^  Brackenbury,     Looker. 


''Goose 

'' Crooked  Elms 
"  Pillrags 
'*  Crump  Field 
''Corner  Field 


New  Romney,  James  Chittetiden,  do. 

'  >   John  Chittenden^    do. 

5/.  Mary's,     Hoy,  do. 

New  Bridge,    Jacob  ffratieik,      do.** 
(Signed)  J.  G.  Jones  J* 


Moitpn&TT 


The  bill  further  stated,  that  the  plaintiff,  in  pursuance  of 
the  agreement  and  the  written  authority  given  in  part  per- 
formance, entered  into  possession  of  the  premises  as  tenant 
to  the  defendant  Jb/i^^  on  the  II  (h  October  1809>  and  con- 
tinued in  possession  of  the  whole  till  Old  Michaelmas  1810, 
and  paid  the  yearly  rent  of  400/.,  allowance  being  madie 
thereout  of  such  sums  as  the  plaintiff  was  entitled  to  be  al- 
lowed. 

The  bill  further  stated,  that  in  March  1810,  the  defbtidant 
Jones  was  desirous  of  selling  those  parts  of  the  lands  which 
were  situate  in  and  near  Newchurch,  St*  Mary's,  and  £iii^- 
bridge,  and  communicated  his  desire  to  the  plaintiff  or  his 
father  by  a  letter,  in  which,  aAer  aUuding  to  his  hating  occa- 
sion for  a  sum  of  money,  he  expressed  himself  as  follows : — 
^'  The  only  way  I  have  of  meeting  it  is  by  selling  part  of  the 
land.  I  know  of  several  persons  who  would  become  purchasers^ 
but  I  wish  tp  give  you  the  first  offer  of  the  whole  or  any  part 
you  may  choose.    I  shall  be  inclined  to  take  of  you  a  fair 
price,  inclining  to  your  advantage.     The  pieces  are,   the 
Pillrags,  36  acres;  Crooked  Elms,   l6;  Crump  Field,  8; 
Comer  Field,  10 : — you  have  certainly  my  promise  of  a  lease, 
from  which  I  should  be  ashamed  to  swervt ;  but  should  you 
not  purchasie  any  part  6t  the  kind,  you  3ee  te  what  disad- 
vantage 
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1S18.       Tantage  J  iDiut  sell  it.    I  tdiall  be  happy  to  give  you  the 

If  OBPHBTT    accommodation  on  the  Goose  and  Lydd  land  so  as  to  make 

JoBBt.        ^P  '^  '^''"^  '^^'  ^"^^  ^^  ^^  granted  on  the  whole,  or  to  make 

a  deduction  that  may  appear  fair  between  us,  or  if  it  is  morr 

to  your  interest  I  will  execute  the  plan  tirat  iiitendedy  that  of 

a  lease  on  the  whole/' 

The  bill  further  stated,  that  several  meetings  topk  |>lace 
between  the  defendant  Jones  and  the  plaintiff *9i  father  on  the 
subject  of  the  intended  sale^  and  it  was  at  length  fii^lly 
agreed  that  the  plaintiff'  should  give  up  the  lai^d  in  anfl  near 
Keachurfh,  St.  Mary%  and  Eastbridge,  specified  in  tbf 
letter,  and  should  continue  tenant  of  the  residue  (being  the 
lands  in  and  near  New  Romney  and  Lydd,  call  the  Goose  and 
jAfddltiud)  for  the  residue  of  the  term  of  21  yes^rs  to  be 
granted  by  lease,  at  the  reduced  yearly  reiU  of  \qOL  to  coii[\« 
mence  from  Old  Michaelmas  Day  1810. 

The  bill  further  stated,  that  after  tli^  defendant  Jones  had 
contracted  for  the  sale  of  the  laud  mentioned  in  tiie  letter, 
be  requested  the  plaintiff  to  give  up  a  piece  of  land,  part  of 
the  Goose  Land,  and  in  lieu  thereof  to  retain  possession  of 
the  piece  called  the  Corner  Field  (part  of  the  land  before 
•greed  to  be  given  up)  with  which  the  plaintiff  complied,  and 
yielded  up  all  the  land  agreed  to  be  given  up,  viz.  the  Pillrags, 
Crooke4  f^lms,  Cr^my  Field,  and  1 1  acres  of  the  Goose 
land,  and  oontin|ied  in  possession  as  tenant  at  the  reduced 
fent  of  loOl,  a  year,  of  the  residue,  consisting  of  the  Corner 
Field  and  the  Goose  and  Lydd  Iand|  e:(cept  11  acres  of  tie 
Goose  land  given  up. 

The  bill  further  stated,  that  t|ie  defenda\it  was  in  November 
^810,  desirous  of  purchasing  tjie  plaintiff's  interest  in  (he 
last-mentiooe(i  iands,  and  cominunicated  his  desire  to  the 
plaintiff's  faiher  in  a  letter,  dated  2d  November  18 10,  in  which 
lifter  advening  tu  some  purchases  of  land  he  had  lately  made, 
and  his  consequent  occasions  for  money,  he  expressed  himself 
^s  follows  : — ''  The  only  resource  left  me  is  to  dispose  of  suqh 
|)art  of  my  property  as  I  may  deem  less  likely  to  increase  in 

value, 


CASES  IN  CHANCERY.  108 

^Itie,  and  sorely  the  manh  land  k  considered  in  thia  stftte.        161«. 

h  therefore  remains  for  me  to  offer  yoa  a  consideration  fw    MoaFiTrrT 

iht  time  you  have  in  it,  and  I  trust  such  a  one  as  yoo  will       j^^^ 

think  libeni,  for  I  wish  to  make  no  other  than  a  handsome 

compeosatiooy  which  I  feel  I  am  bound  to  do  as  well  for  the 

iflconvenience  of  jour  son's  leaving  the  land,  as  for  the  no- 

merous  obligations  I  lie  under  to  you^  which  I  ever  have  and 

BhM  £eel  grateful  for.     But  to  the  point — I  am  willing  to 

allow  you  the  rent  of  the  present  year,  md  that  up  to  Michael^ 

nuu  181 1,  on  condition  of  your  giving  me  at  that  time  pos- 

itesaion  of  the  land ;  and  I  also  engage  to  continue  it  to  yoa 

after  that  period  in  case  I  do  not  sell  it,  or  that  Fenner  does 

not  join  in  the  recovery,  in  which  case  1  cannot  make  a  title.** 

— ^*  L  haire  suspended  for  the  present  tbje  draft  of  the  lease 

until  your  decision  is  known." — "  If  it  shoidd  not  meet  your 

approbation,  jou  wiil  find  me  not  ^werve  from  what  1  have 

eirer  appeared  true  to, — my  word.  I  nuist  then  sell  under  the 

greatest  disadvantage,  which  you  are  well  sure  of;  I  am  so 

well  convinced  of  your  liberality  and  of  your  wish  to  serve 

me,  that  I  think  you  will  allow  the  .compensation  equal  to 

the  sacrifice." 

The  bill  further  stated,  that  this  proposal  was  not  acceded 
%o  on  the  part  of  the  plaintiff ;  and  after  staung  improve- 
ji^nts  made  by  the  plaintiff  on  the  premiseSj  applications 
by  bim  for  a  lease,  a  notice  to  quit  given  to  him  by  the  de- 
fendant, and  a  contract  for  sale  by  the  latter  to  the  other  de- 
fendant PeppeTf-^pruyed  that  the  agreements,  so  hr  as  the 
former  was  not  altered  by  the  latter,  might  be  specifically  pe»* 
formed ;  that  the  defendant  Jones  might  be  decreed  to  execute 
to  the  plaiutiff  a  proper  lease  of  the  marsh  land  in  and  near 
y^ew  Romney  and  Lydd^  called  the  Goose  and  Lydd  land,  and 
CdTHtr  Fields  in  the  plaintiff's  occupation,  for  21  years,  at  the 
>«aT\|  feiit  of  150/.,  and  for  an  injunction. 

The  defendant  Jones  by  his  answer  admitted,  that  ip  Sef^ 
tember  or  October  1809>  the  defendant  entered  into  a  treaty 

with 
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iai8.       wilh  Mdrpiat  the  elder  oa  the  pUintiflF's  b^shilf,  touchiiiK  the 
MoKPBvrf    grtntiag  a  kaae  of  the  buds  as  afterwards  mentioned^  but  not 
Joisf •       otherwise^  viz.,  that  the  plaintiff  wishing  to  become  the  t6os&t 
of  the  knds,  it  was  proposed  and  agreed  generally  between 
the  plaintiff  and  Motfhftt  the  elder  on  die  plaintiff's  behslfi 
that  the  plaintiff  should  become  such  tenant  \  but  that  nothing 
was  said  u  to  anj  lease  or  term  of  years  for  tvhich  he  was  to 
liold  the  same,  except  that  in  the  course  of  the  treaty  die 
defendant  promised  generally  to  grant  him  a  lease,  but  he  de- 
nied that  any  duration,  or  the  commencement,  or  tefminatioD, 
or  rent  of  any  lease  was  ever  settled  and  agreed  upon  or 
l&etitioned :  and  he  denied  that  he  ever  promised  a  lease  of 
ihe  lands  for  a  term  of  fil  years  or  any  other  p^iod,  or 
that  the  rent  to  be  paid  should  be  400/.  a  year;  but  that  it 
was  originally  proposed  and  agreed  that  the  plaiptiff  was  to 
become  tenant  on  the  terms  to  be  settled  by  a  mutual  friend, 
who  valued  the  lands  at  3/.  per  acre,  aroounling  in  all  to  4501. 
a  year.    The  answer  admitted  the  written  authority  of  the 
7th  Ottobir  1800,  and  the  several  letters  mentioned  in  the 
biU>  but  insisted  that  the  former  merely  authorised  the  plain- 
tiff to  enter  as  a  tenant  from  year  to  year :  it  also  admitted 
Ihe  fact  of  the  plaintiff -s  taking  possession,  and  of  his  after* 
wards  giving  up  the  lands  called  Pillrags,  Cttoktd  Elnu, 
Crump  Fidd,  and  1 1  acres  of  the  Goose  land,  and  of  his 
continuii^g  tenant  at  the  rent  of  IdO/.  of  the  residue,  viz. 
Comer  Field  and  Goote  and  Lifdd  land,  except  11  acres  of 
the  Gooee  land,  given  up  as  mentioned  in  the  hill,    llie  de- 
fendant claimed  the  benefit  of  t)ie  statute  of  frauds  (a),  and 
denied  that  the  plaintiff  had  expended  any  money  on  the 
premises,  except  for  cleansing  ditches,  and  which  he  was 
bound  to  do  as  a  tenant  from  year  to  year. 

The  plaintiff  gave  in  evidence  a  receipt  from  die  defendant 
to  the  plaintiff;  dated  igih  February  1811,  for  400/.  for 
rent  to  Michaelmas  oreceding,  and  several  subsequent  re- 
eeipts  for  the  reduced  rent  of  150/. 

(a)  29  Cor.  2.  c,  3, 
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'Robert  Iforphett  the  elder,  (Ae  plaintitTs  Father)  depoted,  ^^^^* 
that  some  time  before  Old  Michaelmas  ISOQ,  be  entered  into  MoKPSBtr 
a  negociation  with  the  defendant  for  a  lease  to  be  granted  by  j«b«. 
the  defendant  to  the  plaintiff,  of  the  whole  lands  mentioned  in 
the  biD  for  £1  years,  under  a  rent  to  be  fixed  by  one  Martin  ; 
and  that  about  JIftcAae/ifku  1809,  it  was  finally  settled  and 
agreed  between  die  defendant  and  the  witness,  that  the  defen- 
dant should  grant  such  lease  to  the  plaintiff  for  21  years  to 
commence  on  the  10th  October  1809,  nt  the  yearly  rent  of 
400/.,  Martin  having  previously  set  the  rent  at  457/.  but  the 
defendant  and  the  witness  considerh^  it  too  high,  die  defendant 
agreed  to  abate  57/. :  he  further  proved  the  facts  of  the 
taking  possession  of  die  premises ;  that  the  plaintiff  con- 
^nued  in  possession  of  the  whole  and  paid  the  rent  of  4001. 
up  to  die  lOdi  October  1810 :— duit  about  Miciaelmas  1810 
the  plaintiff  at  the  request  of  the  defendant  gave  up  the  poa- 
sessioQ  of  the  Crooked  Elms,  PiUrags,  and  Crtimp  FfeU,  and 
11  acres  part  of  the  Goose  land,  and  that  it  was  agreed  be- 
tween the  defendant  and  the  witness  that  the  plaintiff  should 
pay  to  the  defendant  the  yearly  rent  of  150/.  for  die  residue 
pf  the  lands,  during  the  remainder  of  the  term  of  21  yean 
for  wVikh  It  bad  been  agreed  by  the  defendant  that  he  should 
let  Ae  whole  lands  to  the  plaintiff  as  before  stated : — diat 
the  plainuff  from  the  lOdi  October  1810,  to  die  lOdi  October 
1815,  paid  to  die  defendant  the  rent  of  150/.  for  the  lands 
pilled  Scotnejf  and  Comer  Field,  and  part  of  die  Goose  land^ 
pf  which  the  plaintiff  had  ever  since  been  in  possession ;  and 
that  the  rent  was  so  paid  under  the  contracts  between  the  de- 
ponent, on  the  plaintiff's  part,  and  the  defendaut.  The  same 
^itneas  also  deposed,  that  the  plaintiff  had  expended  on  the 
hails  remaining  in  bis  possession  about  100/.  in  improve- 
ments,  which  w^re  not  usual  for  a  tenant  from  year  to  year  lo 
be  at  die  expence  of,  and  that  those  improvements  were 
made  in  eipectatbn  that  the  defendant  would  grant  the  plain? 
tiff  a  lease  fw  21  years. 

Johm 
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J81 S.  John  Morris  deposed,  that  on  the  2d  November  1810,  at 

HoRPHCTT    ^^  recjUjBst  of  the  plaintiffs  father,  he  informed  the  defen- 
"•  dant  that  the  plainiifF  could  by  no  means  comply  with  the 

defendant's  reciiiest  contained  in  the  letter  of  the  2d  November 
1810,  (relative  to  giving  up  possession  of  the  remainder  of 
ihe  lands),  and  that  the  defendant  said  in  reply,  "  that  the 
plainiiflF  should  have  the  lease ;  that  it  would  be  better  for 
the  plaintiff,  but  worse  for  tjie  defendant,  for  th?it  he  must 
sell  the  land,  and  that  he  had  told  Mr.  Morpheti  so  in  the 
letUr/' 

Mr.  Bell,  Mr.  RpupeU,  and  Mr.  Sugdetu  for  the  plaintiff. 
It  is  the  clear  law  of  the  court,  that  delivery  of  possessiop 
und^r  a  parol  agreement,  is  such  an  act  of  part  performance 
as  will  prevent  the  application  of  the  statute  of  frauds  {a\ 
That  has  been  established  ever  since  Lord  jiylesfbrd*s  CBse{h\ 
The  act  of  taking  possession  must  refer  to  some  subsisting 
agreemeut;  it  is  a  qiucI)  stronger  act  of  part  perfom^ance 
than  the  payment  of  money  upder  a  parol  contract  for  pur- 
chase ;  for  no  on^  cai|  et)tpr  9^  ^  f^rqi  without  considerable 
expenditure  before  he  can  have  the  beneficial  enjoyment  (4 
the  property.  Hie  rule  laid  down  by  Lord  Rfdesdale  io 
CHnanv.  Cooke  {c),  is,  that  nothjpg  is  a  ps^t  performancs 
which  does  not  p^t  the  party  hitp  a  situation,  that  it  Ls  a  fraud 
iippn  hipi  unless  the  agreement  is  performed  ;  for  instance,  if 
upon  a  parol  agreement  a  man  is  admitted  into  possession,  he 
is  made  a  trespasser,  and  is  liable  to  answer  as  a  trespasser 
if  there  be  no  agreement.  And  in  the  more  recent  case  of 
pregory  v.  Mighell(d),  Sir  William  Grant  considered,  that 
as  the  plaintiff  bad  no  other  title  to  possess  th^  land,  his  title 
was  prima  facie  to-be  referred  to  the  agreemeut ;  that  the  de- 
fendant was  not  at  liberty  to  say  it  was  a  possession  that  had 
DP  reference  to  the  agreement;  and  that  he  could  not  be  pe(- 


id)  ?9  Car,  «.  4. 3.  (c)  1  Sch.  ^  Ijefr.  41. 

^*)  V  Slv.  783.  (d)  18  Fe«.  3^3. 
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miUed  to  say  the  plaintiff  had  been  po9sessing  iperelyas  a  ^^^^• 
treiipasaer.  In  the  present  case  there  is  a  further  a.ct  of  part  Morpubtt 
performancey  viz.  the  delivering  up  by  the  plaintiff  to  the  de-  joass. 
fendantof  part  of  theknds  comprised  in  the  original  agreement. 
6ut  it  will  be  contended,  that  there  is  but  one  witness  who 
proves  that  there  was  any  agreement  for  a  lease  for  twenty>one 
years,  and  that  his  evidence  is  not  sufficient  to  warrant  a  decree 
against  the  oath  of  the  defendant.  Though  it  is  admitted  as  a 
general  rule,  that  the  court  will  not  ma|^e  a  decree  upon  the 
eyidence  of  a  single  witness  in  opposition  to  the  defendant's 
positive  denial  by  his  answer,  yet  there  is  an  exception  in 
<^ses  where  thpre  ^e  circumstances  giying  greater  credit  to 
the  witness.  The  ru|e  a^d  the  exception  are  stated  by  Lord 
f^ldon  in  The  East  India  Company  v.  Donald  {a),  one  of  the 
latest  cases  on  this  ^i^bj^t,  ^here  the  former  authorities  were 
examined ;  and  in  tfaa;  case  his  lordship  decreed  against  the 
defendant  upon  the  testimony  of  one  witness  as  to  facts 
positively  denied  jby  the  answer.  In  the  present  case  there 
9fe  strong  circumstances  of  confirmation.  It  is  c)ear  that 
the  defendant  bad  promised  a  lease ;  this  appears  distinctly 
both  from  his  own  letters  and  fron^  the  conversation  proved 
Jby  Morris*  One  of  the  letters  agrees  to  grant  a  lease  of  the 
remaining  land  for  **  the  same  term"  as  that  which  was  to  have 
been  gradated  of  the  whole :  he  also  speaks  of  haying  sus- 
pended the  draft  of  the  lease :  apd  on  tbe^  Noipember  1810, 
he  writes  a  letter,  requesting  the  plaipti^  to  give  up  posses- 
sion at  Michaelmas  1811,  and  offering  to  allow  him  a  con- 
sideration for  the  time  he  had  in  the  lands,  clearly  shewing  he 
^id  not  consider  him  a  mere  yearly  tenant,  but  a  person 
who  had  a  pe/rmaneiit  beneficial  interest  in  the  property : 
otherwise  he  migfithave  ^iven  him  notice  to  quit,  and  obtamed 
possession  without  making  any  terms  with  the  plaintiff.  The 
^nswer  of  the  defendant  is  not  a  direct  and  positive  denial, 
ffaefefore  one  witness  is  sufficient :  but  supposing  it  to  be 

(a)  9  Ves,  275. 

positive. 
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1 8 1 S.       p6A6vt,  the  witness  i»  sufficieiitly  corfoborated  to  preveiit  A« 
Mow«TT    applM*ti<^«i  of  th6  genenl  rule.    Every  circumstance  neces- 
••  saiy  to  constitute  a  complete  and  binding  agreement  is  dis- 

iinetly  pfoved :  but  according  to  several  cases  (a)  a  difficulty 
in  discovering  the  terms  will  not  prevent  the  court  ftom  cs^- 
lying  into  effect  a  parol  contract  where  Aere  has  been  a  part 
performance. 

Mr.  Hart  and  Mr.  Joseph  Martin,  for  the  defendant,  eon- 
tendedy  tb&t  die  transactions  proved  were  no  more  dian  a  trea^ 
<Mr  understancUng,  and  that  a  treaty  or  understanding  does  not 
amount  to  a  contract.  If  the  plaintiff  had  really  originally 
been  entitled  to  a  contract  for  die  whole,  be  would  not  so 
easily  have  given  up  a  part.  The  contract  alled^d  by  the  bill 
is  for  twenty-one  years  at  a  rent  to  be  fixed  by  Martifh  ^^^ 
fixed  it  at  457/.,  and  the  plaintiff  then  goes  on  to  prove  t 
seeond  contract  for  400/.  But  the  authority  of  7th  Odoltr 
1809,  is  in  feet  a  written  agreement,  which  renders  it  impos- 
sible for  the  eourt  to  receive  evidence  of  any  contract  by  parol. 
There  is  no  proof  as  to  any  term  of  twenty-one  years,  except 
the  evidence  of  Morphelt ;  and  it  is  to  be  recollected  that  kc 
is  the  plaintiff's  ialher,  and  it  may  be  inferred  firom  his  acti, 
that  he  had  a  community  of  interest.  It  is  clear  that  no  terms 
Were  ever  finally  setded  between  the  parties.  Hieie  is  ■<> 
contract  even  by  parol  for  a  lease  of  these  lands  at  150/.  & 
year.  The  answer  of  die  defendant  positively  denies  the 
agreement  for  a  lease  for  twenty-one  years.  It  is  not  disputed 
that  if  there  are  circumstances  corroborating  the  witness,  ^^ 
testimony  may  outweigh  the  answer,  but  that  doctrine  h^s 
never  been  applied  to  the  case  of  a  parol  contract.  I^  ^ 
clear  that  the  plaintiff  entered  as  a  common  tenant  without 
any  terms  whatever.  The  cases  as  to  parol  contracts  bftve 
gone  a  great  length,  almost  to  the  repeal  of  the  statute,  and 
they  are  not  to  be  extended.     The  passage  quoted  iro0> 

(a)  5  nn.  Jhr.  52^,  fi.  38, 40^ 
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Jown. 


CKnoii^.  GmAt (a)  is  a  aeie  iieimmf  «id  not  the  deliberata  I818. 
judgaMnl  of  Lord  Redttdak.  The  principle  as  to  pos-  ^  "^"^ 
session  being  s  part  perforauuKe  oHHiot  apply  hem,  far  ,  «. 
ifae  plaiotiff  could  not  be  a  treipaaMir,  baviiy  entered 
under  sn  express  written  autfacdty«  U  is  Mid  that  diera 
has  been  a  part  perfonnance  of  a  second  sgreemenl  by 
givo^^  up  part  of  the  lands  in  the  original  agreement :  but 
there  is  no  case  where  such  an  ad  has  been  held  to  be  a  part 
perforoance,  and  to  consider  it  so  would  be  to  carry  the 
doctrine  of  part  perfonnance  to  an  alaming  extent  A  te» 
uaat  in  possession  gives  up  part  of  the  lands,  and  that  cir- 
oiBsstance  is  In  let  him  into  parol  evidence  to  prove  a  lease 
for  any  number  of  years:  and  if  sp^  why  mi^  he  not  with 
ecpal  reason  be  allowed  to  prove  a  contract  for  the  feo* 
aampk? 

TAe  Master  of  the  Rolls.  If  the  statute  of  frauds  be 
a  bar  to  the  plaintiff's  remedy,  on  the  ground  that  this  wu 
originally  a  parol  agreement,  it  would  be  unnecessary  to  ex* 
amine  the  evidence.  But  it  is  argued,  that  there  has  been  a 
part  performance  sufficient  to  prevent  the  operation  of  the 
statute  ;  ai^  that  forms  a  principal  question  in  the  cause.  In 
order  to  constitute  a  part  performance  there  must  be  some 
9Ct  unequivocaUy  referrible  to  the  contrsct.  The  principle  is, 
chat  the  statute  is  aot  to  be  made  the  instrument  of  fraud ; 
that  cme  party  permitting  the  other  to  act  on  the  faith  of  the 
^greeQienr,  and  to  do  acts  which  are  the  necessary  con* 
seance  of  that  agreement,  shall  not  afterwards  be  permitted 
to  tunn  sound  and  si^  that  he  will  treat  all  those  acts  as  a 
anlliQr :  but  according  to  all  the  cases  the  acts  of  part  per* 
topnance  must  be  unequivocal.  As  between  landlord  and 
tcpsnt,^  when  the  tenant  is  already  in  possessiqn,  the  foct  of 
hb  ooQtinui^g  in  posaeasion  amounts  to  nothing ;  but  where 
a  petson  not  in  possession  makes  an  agreement  vrith  die 
ovoe^  and  enteia  into  posasssion,  such  possession  has  always 


r. 
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I81S.  tteeff  held  to  be  a  performance^  because  it  is  an  unequivoc^t 
MoRPHrrr  ^^^  referrible  to  the  contract.  The  act  of  a  Stranger  on  the 
land  cannot  t>e  explained  except  by  reference  to  a  contract; 
it  hds  always  been  considered  as  evidence  of  some  aiite^ 
cedent  coniract,  and  lets  in  the  enquiry  what  that  contract 
was ;  the  court  not  considering  the  act  to  be  a  mere  trespass 
or  unauthorised  possession.  In  the  present  case,  the  fact  of 
taking  possesstOQ  is  unequi vocally  proved ;  it  happens  to  bcf 
I  roved  in  writing,  and  there  is  no  doubt  that  the  plaintiff  had 
an  authority  rightfully  to  take  possession.  The  defendant 
does  not  dispute  that  there  was  some  contract,  but  the  ques-^ 
f  (on  is,  what  was  the  nature  of  that  contract  ?  Up  to  a  certaio* 
extent  both  parties  agree.  It  is  not  disputed  that  there  was  sr 
treaty; — there  is  no  question  about  die  quantity  of  land  9— 
that  MorpheU  the  elder  was  agent  for  his  son ; — that  there  waa 
a  meeting,  and  a  treaty  for  the  tenancy.  It  is  not  disputed 
by  the  defendant,  that  the  plaintiff  took  possession  in  conse- 
quence of  a  contract  for  a  tenancy  from  year  to  year,  with  an 
eipectation  of  a  lease  promised,  but  not  so  as  to  be  obliga- 
tory, because  it  did  not  specify  any  term ;  and  that  in  the 
interim  he  was  to  hold  at  400/.  a  year.  On  the  other  side 
it  is  said,  and  proved  by  Morphett  the  elder,  that  the  transac* 
tion  went  further : — that  it  was  specified  what  was  to  be  the 
duration  of  the  lease ; — and  that  although  Martin  was  to 
ascertain  the  rent,  yet  that  when  he  had  fixed  it,  the  defendant 
agreed  to  reduce  it  to  400/.  and  that  it  was  settled  finally  to 
be  a  contract  for  a  letting  for  twenty-one  years  at  400/.  a  year. 
If  this  be  a  real  representation,  all  the  terms  of  a  contract 
were  complete.  But  it  is  said  to  be  positively  and  aneqtii- 
vocally  denied  by  the  answer  of  the  defendant:  and  he  cer- 
tainly is  positive  that  the  term  was  never  fixed.  It  is  an» 
fortunate  that  the  subject  is  now  discussed  at  a  period  of  six 
years  after  the  parties  met :  but  we  must  endeavour  to  see 
vv^hetlier  Morphett's  testimony  is  sufficiently  confirmed  to  pre- 
ponderate over  the  positive  oath  of  the  defendant,  it  being 
quite  clear  that  the  testimony  of  one  witness  may  be  suflScient 

if 
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if  corroborated.    And  it  ap];>ears  to  me  that  every  tliirig;  whicli        1  d  1 S. 
psasea  subsequently  is  clearly  confirmatory  of  his  evidence.    MouPHtrr  ' 
It  would  be  very  difficult  for  the  parties  to  ascertain  the  qdali-        jo'jib* 
ttim  of  rent  without  accompanying  it  with  the  duration  of 
the  lease.     Hie  first  question  to  be  asked  would  be,  whether 
the  rent  to  be  fixed  was  to  be  that  of  a  mere  yearly  tenant,  or 
of  one  who  was  to  hold  for  a  certain  period  of  time.    As  it 
is  admitted  that  there  was  a  promise  of  a  lease,  it  would  be 
premature  to  have  fixed  the  rent  till  the  duration  of  the  lease 
was  also  fixed.     It  is  therefore  probable  that  they  understood 
also  the  duration  of  the  lease,  because  the  rent  was  ascer- 
tained.    Down  to  the  year  ISIO  nothing  more  was  done  to 
fix  the  duration  of  time,  yet  the  rent  of  400/.  appears  to  have 
been  regularly  pdd :  and  it  cannot  be  supposed  that  they 
v^ould  go  on  paying  the  rent  if  nothing  was  agreed  oti ;  for 
the  quantum  of  rent  would  in  (hat  casd  have  been  as  much 
unsettled  as  any  other  of  the  terms.    It  is  said  that  the  writteil 
authority  of  the  7th  October  1809 f  i^  the  agreeinent  between 
die  parties,  and  that  we  cannot  resort  to  parol  evidence  fof 
die  purpose  of  introducing  a  term  not  specified  in  that  instru- 
ment*   But  I  cannot  see  the  paper  in  that  light.     It  was  a 
natural  consequence  of  die  antecedent  agreement,  but  it  wai 
not  the  agreement  itself.    It  was  an  authority  in  consequence 
of  the  antecedent  agreement,  and  it  agrees  in  point  of  time 
with  the  parol  agreement  which  has  been  proved.    The  next 
act  IS  the  letter  written  in  March  1810,  about  five  months 
after  the  contract  was  entered  into.     Nothing  intermediate 
had  taken  place  to  render  the  tenancy  more  permanent  than 
before.    It  is  a  letter  which  is  not  referrible  to  a  case  where 
nothing  was  fixed  except  in  honour.     Is  it  plain  and  im- 
perative ?  It  is  on  the  contrary  rather  the  letter  of  a  landlord 
who  had  entered  into  an  equitable  agreement,  addressed  to  a 
person  who  might  either  give  or  refuse  his  assent  to  the  pro- 
posal it  contains ;  speaking  of  a  term,  and  of  a  lease ;  clearly 
shewing  diat  the  writer  was  addressing  one  who  had  a  right  to 
some*  permanent  interest.    It  is  contended  that  the  plaintiff's 

giving 
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iftlS.       giving  up  part  of  the  premises  W98  a  sratuitoQs  relinqinah-^ 
MoEPUETT    ^^^^'    About  seventy  acres  out  of  one  hunted  and  fifty  were 
«•  agreed  to  be  delivered  up,  and  the  rent  was  to  be  reduced. 

Was  that  no  consideration  to  tbe  tenant  ?  He  had  before  one 
hundred  and  fifty  acres  at  400/.  and  be  retained  eighty  acrea 
at  150/.  It  might  be  a  fair  consideration  and  inducemeot  for 
him  to  part  with  a  portion,  th^t  there  was  an  agreement  to  re- 
duce the  rent  to  150L  The  receipts  are  strong  evidence  a^ 
to  the  original  rent  having  been  400/.  for  tibey  are  not  given  aa 
fer  money  on  account  of  rent,  but  for  rent  generally.  When 
the  letter  of  the  2d  November  1810,  was  written^  there  had 
been  nothing  to  render  the  tenancy  more  permantut  Aiv« 
other  application  is  made  by  that  letter.  The  pUintiff  was 
desirous  of  selling  the  estate,  and  he  not  only  applies  to  lbt» 
plaintiff  lo  relinquish  the  possession^  but  agre^^  to  give  him 
two  years  rent  as  a  considerstion  for  doing  sp^,  and  to  m^^ 
np  for  some  supposed  right  which  he  bad.  It  is  aaid  diat 
being  a  man  of  honour^  he  might  do  that  voluntarily  on  the 
plaintiff's  agreeing  to  relinquish ;  but  at  a  subsequent  period 
the  same  ge^tlenian  does  aot  scruple  to  giv^  the  plaintiff'  % 
notice  t9  quit  :-<-if  he  was  then  willing  to  ^ve  him  a  notice 
to  quit,  why  should  not  he  have  doQ«  the  samia  in  1810  f 
Why  should  he  have  beien  more  desiroua  to  observe  bia 
honorary  obligatioo  at  the  former  than  he  was  ait  the  Utter 
period  ?  In  1810  he  had  received  a  direct  refusal,  wbsch  he 
m^t  then  have  said  was  a  reason  for  his  giving  a  notice  to 
quit,— on  the  contrary  be  acquiesced  in  the  refusal,  a«d  9aid» 
that  the  plaintiff  must  have  his  lease.  This  appears  dearly 
from  the  evidence  of  Morris.  la  not  that  a  stroif;  eitombr 
atance  tp  confirm  the  represeutations  of  MorpheU  the  eldcsr^ 
that  there  was  a  fxed  agreement,  of  which  tho  defendmtt 
could  not  deprive  the  plaintiff?  There  is  abundant  ma^Qu  ftur 
holding  thatth^  testimony  of  the  witness  is  o^n&med.  When 
once  the  first  agseement  is  fixed  as  a  binding  agreement  dii»^ 
iagnly  aftnrumdsL  n  mluction  of  thf  quantity  of  lmd  em^ 

ttmA 
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tainfeil  in  it.  There  is  nothing  bj  which  the  plaintiff  has  1818. 
ptetk  up  the  reddue  of  the  Isind.  I  am  clearly  of  opinion  -.  ^^^^^ 
that  the  contract  ought  to  be  carried  into  execution.  ^  t. 

Spccife  performance  decreed,  with  costs* 


JoKBt. 


The  PRINCESS    of  WALES  v.  The  EARL  of      M^r, to, 
LIVERPOOL  and  COUNt  MUNSTER.  ^^• 

THE  bill,  which  was  filed  by  her  Royal  Highness  Card-    wbere  in  a     ' 
UneAnguMta,  Princess  of  Wales,  hy  J nihony  BuUer  ecitol^'Se*'* 
«Sl.  Lege*-,  Esq,  her  next  friend^  stated^  that  in  or  about  the  plaintiff  suted 
month  of  August  \B\4i,  WilUoMi  lat^  Duke  of  Brumwick  nMmtf^execr^- 
Oels,  deceased,  for  the  purpose   of  securing  the  sum  of  Sft^foJtecw- 
I3j000i.  sterUng  to  the  separate  use  of  the  plaintiff,  signed  ^^^^^^^^^^^ 
and  deliYered  to  her  a  certain  promisory  note  or  instrument  in  fidavit  of  one 
writiiig,  bearing  date  the  94tb  Auguti  1814,  and  that  he  catonf^he 
thereby  assured  to  her  the  re-payment  in  the  year  1816,  of  the  J* ^tiJ^^'JJJ. 
sum  of    15,000/.  sterling  with  interest  in  the  mean  time ;  meoti,  and 
aiid  that  be  also  for  the  same  purpose  signed  and  delivered  atiincefap- 
to  her  another  promisory  note  or  instrument  in  writing,  bearing  S|^o/^£tiiw 
date  die  same  £4di  August  1814,  and  that  he  thereby  assured  '^"^^"^ 
UDlo  her  payment  in  the  month  of  August  1816,  of  the  sum  resDectio|ito 
of  13,000  Ftetiek  louis,  at  die  rate  of  9A French  livres  each,  j^doSft''^' 
together  widi  interest  for  the  same  in  die  mean  time.    The  JJ^^^^^^iS 

bill  then  stated  the  DukeV  death  in  Jtuis  1815,  and  that  he  prodocedby 

,,..„,  .,111.,         1.  .  •      thcplainllfffor 

made  lus  will  and  appointed  the  defendants  his  executors,  who  payment  in  a 

had  proved  the  will,  and  possessed  themselves  of  his  personal  ^^!^d^ 

e«lite  and  effects,  more  than  suflScient  to  satisfy  his  debts :  *^i^;  ^ 
1       .  ...  .  .      1  .,  .  defendant's 

tliatdie  prmapal  sum  secured  by  the  said  notes  or  instru-  belief  that  be* 

meots,  togedier  widi  interest  from  die  Mdi  August  1814,  fhTnldhll^!!^ 

inspectioa  of 
the  leeond  initnimraty  that  Us  answer  might  meet  the  ease:  it  was  ordered  that 
the  deftodanUihonldDot  ba  caUed  oa  toaaswer  till  a  fortnight  after  the  secoad 
ifiaCnmient  abould  be  produced. 

Vol.  I.  I  was 
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Waum 

o. 

TJkc  Earl  of 

Ljvrkpool. 


WM  wkolly  4ue  snd  owiag  to  the  plaintiff  for  her  separate* 
uje : — and  the  bill  proceeded  to  interrogate  the  defendants, 
''  whether  in  or  about  the  montb  of  August  1B14,  or  wheo, 
the  said  William  late  Doke  of  Brumwick  Oeb,  for  the  pur* 
pose  of  securing  the  sum  of  15,000/.  sterling  to  the  separate 
use  of  the  plaintiff,  did  not  sign  and  deliver  to  her  two  pro- 
misery  notes  of  such  date  respectively,  and  of  such  tenor 
and  effect  as  in  the  bill  in  that  behalf  mentioned,  or  of  any 
and  what  other  date  respectively  i  and  whether  the  said  prin- 
cipal sum  secured  by  the  said  notes  or  instruments,  together 
with  interest  on  the  said  sum  from  the  24th  day  of  August 
IB  14,  was  not  wholly  due  and  owmg  to  the  plaintiff  ?"— And 
the  bill  prayed  that  the  defendants  might  eidier  admit  assets  of 
the  Duke  sufficient  to  pay  the  said  principal  sum  of  15,000/* 
and  interest,  or  that  an  account  might  be  taken  of  his  per- 
sonal estate  in  the  usual  manner,  and  that  the  same  might  be 
applied  in  a  due  course  of  administration ;  and  that  if  neces- 
sary, an  account  might  be  taken  of  what  was  due  upon  the 
said  notes,  and  that  the  amount  therectf  might  be  paid  to  the 
plaintiff  for  her  separate  use. 


A  motion  was  made  on  the  part  of  the  defendants,  **  that 
the  plaintiff  might  produce  and  leave  with  her  clerk  in  court 
for  the  usual  purposes,  a  certain  promisory  note  or  instru- 
ment in  writing,  in  the  bill  mentioned  to  bear  date  the  34tli 
d^y  of  August  1814,  wiiereby  it  is  in  the  bill  alledged  that 
William  late  Duke  of  Brunswick^  deceased,  assured  to  the 
plaintiff  payment  in  tlie  month  of  Augrnt  1816,  of  the  sum 
of  15,000"  French  lonis,  at  the  rate  of  «4  French  livres  each, 
together  with  interest  for  the  same  in  the  mean  time  .-—And 
that  tiie  defendants  might  have  a  fortnight's  time  to  answer 
the  bill  after  such  instrument  should  have  been  so  pro^ 
duced." 

The  motion  was  supported  by  an  affidavit  by  Count  Mun^ 
stefy  stating  that  he  was  advised  and  believed  that  an  inspec- 
tion of  the  note  above  referred  to,  might  afford  to  him   and 

tbe 
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th^  6thet  defendant,  die  Earl  of  Liverpool y  material  iirfbtma-        1813. 


tion  as  to  their  defence :  and  *at  the  note  had  n^ct  becti  ^^^ 

shewn  to  the  deponent,  nor,  as  \tt  Dvas  infonbed  and  believed,    ^■'"^■•'  *^ 

to  the  Earl  of  Liverpool.  t. 

nt  Ears.  ^ 

Mn  SoUcitor-General  and  Sir  Arthur  Piggoti^  m  8ut>poVt 
of  die  motion.     If  tins  were  a  case  depending  in  a  comt  ef 
law,  there  covld  be  no  difficulty  in  appiving  to  that  court  to 
compel  thcf  production  and  even  to  grant  a  copy  of  the  kf- 
atrnoient  before  the  defendants  oonld  be  called  on  to  plead  U> 
an  action  brought  upon  it.     Where  the  aciidn  is  on  an  insttilh 
ment  under  seal^  the  party  is  oMiged  to  make  profert  tit  it, 
and  to  bring  it  into  court,  and  the  defendant  may  pray  byer 
and  take  a  copy  of  Ae  instrument ;  by  analogy  tb  the  rules  as 
to  instruments  under  seal,  where  actions  are  brought  on  bills 
of  exchange,  or  other  securities  of  that  nature,  the  court  has 
been  #br  several  years  in  the  habit  of  making  an  order  on  the 
defendant's  application,  that  a  copy  shall  be  delivered  to  him 
in  order  that  he  may  make  his  diefence.    It  would  be  singular 
if  a  similar  order  could  not  be  mrade  by  a  court  6f  equity,  fot* 
it  is  fiot  denied  that  die  same  end  may  be  obtained  by  filing  a 
cross  bill,  and  obtained  for  the  same  purpose, — ^that  of  aflford- 
ng  die  means  of  defence  in  the  original  suit.     If  the  bill  in 
tbe  original  suit  admits  the  instrument  to  be  in  the  plaintiff's 
possession,  the  court  may  by  an  order  ki  that  suit  compel  its 
production,  instead  of  putting  tbe  defendant  to  file  a  cross  bill. 
In  the  present  case  the  necessity  for  tbe  production  of  the  in- 
strument  is  apparent : — here  is  one  bill  for  tbe  payment  cf 
15,000/b  sterling,  and  another  for  tbe  payment  of  15,00d 
French  louis,  which  is  said  lo  be  for  the  same  sum.    It  ik 
possible  if  this  is  not  brought  into  court,  that  it  may  have 
b^n  enforced,  or  may  be  aitK>ut  to  be  enforced,  in  a  foreigifl 
state  against  the  assets  of  the  testator.    Supposing  the  de^ 
fendauts  should  have  any  reason  to  doubt  the  aoAeotieltf  of 
any  part  of  the  transaction,— ^r  instance,  the  signature  of 
tbe  Duke ;  as  tbey  aife  ealled  iqpon  to  stale  wb^tbelrbe  ^gned 
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1818.  then  instraments,  and  whether  die  Mim  is  not  itill  due,  it  if 
'-7C'       highly  necemry  that  they  should  see  the  other  instrament  foe 

PMiiCEt«4f  ^  purpose  of  enaUing  them  to  make  that  answer;  for  as 
••  executors  they  arc  probably  ignorant  of  the  transacuon.    w  a 

U^MF^t  defendant  be  asked  whether  be  himself  made  a  written  instm- 
ment  he  may  be  expected  to  say  wheAcr  he  did  make  it  or 
not— but  where  an  executor  is  called  on,  by  a  suitor,  aUedging 
henelf  to  be  a  creditor,  stating  two  written  mstrumente  for 
securing  the  same  sum,  one  of  which  only  is  produced,  it  is 
consistent  with  the  principles  of  justice  that  he  should,  befioie 
answer,  have  an  opportunity  of  seeing  both.  It  would  be 
enough  to  say  that  by  possibility  the  other  instrument  may  be 
satisfied  or  dbposedof  and  produced  ekewhere.  Suppose 
the  case  of  a  trader  who  alledges  that  he  has  two  securities 
of  the  same  description  for  one  and  the  same  debt ;  if  00  an 
inspection  had  of  one,  any  suspicion  occurs^  it  cannot  be  de* 
nied  that  the  production  of  the  other  might  remove  or  con- 
firm that  suspicion :  and  on  what  principle  should  it  be 
necessary  for  the  defendant  first  to  answer  and  then  to  have 
recourse  to  a  cross  bill  in  o^r  to  obtain  that  discovery  and 
inspection  which  can  be  useful  only  before  he  answers  the 
origmal  bill? 

Sir  Samuel  Uomi//y,  Mr.  Martin,  Mr.  Be//,  and  Mr.  Shad-^ 
well,  contrL  This  is  a  case  of  almost  daily  occurrence,  and 
yet  no  precedent  has  been  or  can  be  produced,  in  which  sudi 
a  motion  has  been  granted ;  and  the  application  is  equally 
unfounded  in  principle.  There  is  no  such  analogy  as  is  con* 
tended  for  between  the  proceedings  in  this  court  and  in  the 
courts  of  law :  on  the  contrary,  your  Lordship  has  decided^ 
lliat  where  a  plaintiff  had  sUted  in  bu  bill  the  substance  of 
a  deed,  and  prayed  leave  to  refer  to  it  for  greater  accuracy,  the 
defendant  was  not  entitled  to  the  production  of  it.  If  the 
discovery  is  wanted,  it  should  be  sought  by  a  cross  bilL  It 
is  said  diat  without  the  production  of  the  instrument,  the 
defendant!  do  Mt  know  m  bat  answer  to  jput  in.    But  their 
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course  k  eztranelj  essj— tfiey  may  put  id  an  antwer  inipoap       J81S. 
ing  on  the  plaintiff  die  neceauty  of  proving  every  thing — ^tbej         TW 
have  only  to  saj  dial  they  are  the  perMMoal  representatives  of   ^^^^^^ 
the  Duke  of  Brutuwick;  that  they  know  nothing  of  die  {dam*   ..    *-     ^ 
tiff's  demand,  and  that  they  refer  her  to  such  proof  as  she  may   jUvaaroob 
be  able  to  make,    lie  plaindff  oouid  not  reqoire  more ;  it 
woold  be  an  answer  which  could  not  be  eioepted  to,  and 
which  could  not  prejwfice  the  defendants.    The  circumstance 
of  there  being  two  secnrides  for  the  same  sum  cannot  vary 
the  case,  for  before  any  decree  can  be  obtained  for  payment* 
both  the  securities  must  be  delivered  up.    The  fact  stated  in 
the  bill  as  to  the  two  instraments  being  for  the  same  sum, 
would  be  evidence  against  the  plaintiff;  and  before  the  couit 
could  compel  the  executors  to  pay  the  debt,  which  is  allowed  * 
to  be  but  one,  though  secured  by  two  instruments,  the  court 
woufd  call  on  the  plaindff  to  produce,  prove,  and  deliver  up 
both  the  mstnimenu.     With  regard  to  bills  of  discovery,  it  is 
clearly  established  that  a  party  is  entided  to  a  discovery  of 
those  circumstances  alone  which  are  necessary  for  the  sup- 
port of  his  own  case;  he  has  no  right  to  know  the  casa  ef 
his  opponent,  except  so  far  as  he  chooses  to  bring  it  forward 
in  evidence ;  and  a  bill  of  discovery  may  be  demurred  to  by 
diewing  that  the  party  has  not  a  right  to  such  discoveiy,  be- 
cause the  fact  of  which  he  seeks  a  discovery,  b  not  to  si^pport 
his  own  case,  but  to  enquire  into  that  of  bis  adversary.  There 
is  no  doubt  that  there  may  be  cases  where  that  which  primd 
facie  appears  to  be  the  case  of  one  party,  may  be  material 
to  the  case  of  the  other;  as  if  an  acdon  be  broni^t  on  a 
deed  which  is  the  foundation  of  die  plaintiff's  title  at  law, 
which  deed  conUins  recitsls  material  to  establish  the  pedigree   - 
of  the  other  party ;  the  production  of  that  deed  may  be  ne- 
eesaary :  yet  the  principle  is  the  same — that  a  party  has  not  a 
right  to  a  discovery  of  that  which  constitutes  the  title  of  his 
opponenty  unless   it  contains  that  which  is  material  for  his 
own  case.    Hiis  shews  the  absolute  necessity  of  adhermg  to 
the  rules  of  the  court  which  require  that  if  a  party  wants  a 

discovery, 
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1818.  diao^erjr,  he  must  file  a  bill  and  state  his  case,  in  order  that 

^"^{^  his.  adversary  may  have  an  opportunity  of  answering  it.  Sup* 

Peincbm  ^  pose  the  case  of  a  person  filing  a  bill  for  a  discovery,  and 

V.  stating  that  a  certain  deed,  though  it  forms  a  link  in  the  title 

*i%^  Saw.  ttf 

LivaapooL./  ^  ^^  defendant  in  the  bill  of  discovery  in  some  other  suit, 
ywt  contains  other  matters  important  to  the  plaintiffs  case— 
and  suppose  an  affidavit  to  be  filed  that  it  did  not  conuin  such 
matter, — would  the  court,  on  the  production  of  such  an  affi- 
davit, carder  the  defendant  to  produce  his  title  i  If  so,  what 
vrouid  become  of  all  our  pleas  of  purchase  for  a  valuable 
Qonsideration  ?  Attempts  would  constantly  be  made  to  pro- 
duce a  disQovery  of  deeds  in  order  to  get  at  sometliing  else, 
and  not  that  which  is  the  professed  object  of  the  application. 
These  observations  are  made  for  the  purpose  of  illustrating 
the  general  principle^  and  of  shewing  how  necessary  it  ia 
that  io  a  croas  bill  the  party  should  state  what  is  tlie  use  he 
intends  to  make  of  the  documents  required.  The  present  is 
the  case  of  a  bill  in  which  the  plaintiff's  title  is  stated  to  be 
founded  on  certain  written  instruments.  It  may  be  assumed 
for  the  present,  that  an  affidavit  is  filed  which  states  a  clear 
case  for  the  production  of  the  matrument  now  required ; — 
the  court  clearly  cannot  diecuas  the  question.  The  paper 
which  constitutes  the  title  of  the  plaintiff  in  this  case,  is  the 
property  of  the  plaintiff,  and  cannot  be  taken  away  until  the 
right  has  been  examined  and  determined  in  a  legal  maimer ; 
and  it  can  only  be  examined  in  a  legal  way  by  stating  the  cir« 
cumstances  which  shew  the  right  of  the  other  party  to  its 
production.  The  present  applioation  has  a  tendency  entirely 
to  destroy  bills  of  discovery.  The  court  has  not  the  means 
of  deciding  on  motion  whether  a  party  ought  to  produce  a 
document  he  has  in  his  possession,  nor  can  the  plaintiff  by 
an  order  on  motion  be  deprived  of  the  possession  of  th^  docu* 
ment  in  question.  It  is  a  general  rule  of  the  court  never  to 
inaka  an  order  on  which  a  party  can  be  committed  except  on 
bia  own  actual  confession.  There  is  no  confession  bere«  If 
th^j  fi)^  a  bill  of  discovery,  a  discovery  will  be  miide  with  all 

the 


CASES  IN  CHANC£RY. 


11» 


At  eircmnstances  attendbg  it ;  but  if  they  can  succeed  io 
this  applicatiooy  every  plaintiff  may  have  the  question  whe- 
ther he  is  entitled  to  the  production  of  a  document,  discussed 
and  determined  on  affidavits.  The  present  question  does  not 
depend  on  tfie  form  of  the  affidavit :  but  it  may  be  observed^ 
that  the  affidavit  shews  no  ground  for  die  application,  it 
merely  states  that  Count  Munster  has  been  advised  that  from 
an  inspection  of  the  instrument  there  '^  may**  arise  something 
material  to  his  case. 


181S. 


PaiNcitt  ^ 

r. 
Tke  Eabl  •/ 
LivaBFOOU 


The  Lord  Chancellor  at  the  close  of  the  argument 
made  the  following  observations : — ^Thts  is  a  bill  filed  against 
two  persons  who  are  executors,  and  I  understand,  in  trust  for 
infant  children ;  and  the  bill  is  filed  by  the  plaintiff  as  a  creditor 
on  two  securities  stated  in  the  bill,  for  the  purpose  of  having 
payment  out  of  the  assets  of  the  deceased  debtor.  The  case 
certainly  is  of  material  importance  with  regard  to  the  practice 
of  the  court.  1  shall  say  h'ttle  upon  it  at  this  moment,  for  I 
will  not  now  give  my  final  judgment. 

It  has  been  the  practice  of  a  court  of  law  to  have  a  pro- 
fert,  and  where  an  instrument  is  lost,  upon  which  if  there  had 
been  a  proceeding  at  law  before  it  was  lost,  the  plaintiff  must 
have  made  a  profert  of  the  instrument,  it  is  within  my  own 
recollection  that  the  courts  of  common  law  have  taken  by  a 
special  mode  of  proceeding  in  pleading,  that  jurisdiction 
which  formerly  belonged  to  a  court  of  equity  where  instru- 
ments were  lost ;  and  that  they  have  done  on  an  understand- 
ing that  they  were  doing  exactly  what  a  court  of  equity  would 
do.  That  is  the  principle  on  which  they  have  held,  that  if  a 
plaintiff  brings  bis  action  on  a  promisory  note  or  a  bill  of 
exchange,  he  may  l>e  compelled  on  motion  to  permit  the  in- 
spection of  that  instrument  by  the  defendant.  1  think  I  speak 
from  a  recollection  which  does  not  deceive  me,  when  1  say 
that  Lord  Mansfield  first  adopted  that  rule  ;  and  having  him* 
self  long  practised  in  a  court  of  equity,  he  adopted  that  rule 
upon  a  supposition  that  he  was  only  putting  the  plaintiff  to 
do  that  uhich  a  court  of  equity  would  call  for.     Speaking 
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1818.        vnth  all  the  deference  and  reapect  which  must  ever  be  dii^ 

^-y        from  the  professioD  to  Lord  Mansfieldf  it  does  not  appear  im 

Primcbbi  tf   me  that  he  did  exacdy  at  that  monient  r^ollect  what  a  coui| 
Wales 
o.  of  equity  would  do :  for  there  is  a  mighty  difference  between 

Lnfavoou  ^'^P'7  pr<>duci^  an  instrumenti  and  prodiicing  an  instruoient 
in  answer  to  a  bill  of  .discovery^  where  the  defendant  has  an 
opportunity  of  stating  together  with  that  productioni  every 
thing  thiit  would  project  h)m  against  the  possible  evil  effect 
of  the  discovery.  1  do  not  apprehend  that  those  circua^ 
stances  will  apply  to  the  present  case ;  but  the  present  case 
most  be  considered  with  reference  to  what  is  the  practice  in 
this  court ;  and  it  must  be  considered  not  only  what  is  the 
practice  of  this  court,  but  if  on  the  other  hand  we  are  to  admit 
that  there  may  be  particular  circumstances  forming  excep- 
tions to  the  rules  of  practice,  (as  there  must  be  in  all  cases  of 
practice)  we  must  on  the  other  hand  take  a  great  deal  of  care 
that  we  are  quite  sure  that  the  particular  case  forming  the 
exception  does  actually  exist ;  and  we  must  not  only  take  care 
khat  it  does  actually  i^xist,  but  that  when  the  i)ppUcaiioa 
is  made  in  the  particuW  instance,  it  is  proved  ^af  i^  exists. 
It  becomes  theiefore  extremely  necessary  with  referen^ 
to  all  our  rules  relative  to  compelling  the  production  of  in- 
atruments,  whether  they  are  to  be  looked  at  as  instruments 
mentioned  in  the  biD,  or  instruments  mentioned  in  the^ 
answer,  to  consider  what  those  rules  require  a  plaintiff  to 
admit,  and  what  those  rules  require  as  to  a  defendant  adnut- 
ting  the  possession  of  the  instrument ;  and  therefore  looking 
at  this  bill  which  states  a  double  security  for  the  same  sum^ 
and  states  it  in  the  terms  in  which  it  has  been  represented 
from  the  bar,  we  are  to  look  to  see  what  that  bill  says  about 
the  possession  of  the  instrument;  and  as  no  answer  has  yet 
come  iu,  to  look  at  the  affidavit ;  always  recollecting  that  iq 
this  case  as  in  every  case,  from  whomsoever  the  affidavit  may 
iSow,  it  must,  if  the  affidavit  is  itself  to  be  made  the  feun* 
dation  of  a  rule  of  exception,  state  the  case  upon  which  that 
exception  shall  rest.  I  will  look  at  my  own  notes  of  practice 
)before  I  finally  dispose  of  this  case. 

Tie 
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The  Lord  Cpancelix);^  fuDy  stated  the  UIl  and  the        1818. 
^tice  of  motion^  and  prooonnced  judgment  to  the  follow-       ^"tC^ 
ing  effect: — for  the  purpose  of  illustrating  what  I  may  have    I*»^c«m  ^ 
to  say  presently,  I  observe  here  that  the  bill  does  not  repre-  v. 

aent  the  notes  as  being  lo  0ie  possession,  custody,  or  power  Litekfoou 
of  the  plaintiff  ^  and  it  would  be  a  consideration  to  be  attended  'AforcA  lO. 
to,  regard  being  had  fo  what  the  court  has  settled  with  re- 
ppect  to  motions  for  ti^e  production  of  instruments  by  de- 
fendants, how  far  that  cjf cjumstance  would  or  would  not  be 
material.  It  would  necessarily,  I  presume,  be  contended  on 
the  one  hand,  that  supposing  you  could  move  for  the  produc- 
tion of  instruments  stated  by  a  plaintiff,  instead  of  getting  at 
diat  produfption,  by  a  cross  bill,  that  if  a  plaintiff  does  not  state 
that  the  instruments  are  in  his  custody,  power,  or  possession, 
the  plain^ff  would  not  afford  the  same  case  for  an  order  for 
production,  which  the  defendant  affords  when  he  states  that 
the  instrument  is  in  his  possession,  custody,  or  power ;  and 
which  according  to  modem  doctrine,  I  take  i^  he  does  not 
state,  when  in  his  answer  he  only  refers  to  an  instroment. 
We  know  diat  in  a  case  in  Lord  Talbofs  time  (a)  where  a  bill 
was  filed  for  the  purpose  of  relief,  and  where  the  defence  was^ 
that  a  recovery  Imd  been  suffered  that  barred  the  plaintiff's 
right,  and  the  answer  referred  to  a  deed  that  was  executed  in 
order  to  lead  the  uses  of  that  recovery,  upon  a  motion 
made  before  Lord  Talbot,  he  directed  the  deed  to  be  pro- 
duced bv  the  defendant,  merely  upon  the  ground  that  the  de- 
fiendant  had  referred  fo  it  in  the  answer :  and  he  stated  a^  his 
principle,  that  inasmuch  as  it  would  be  necessary  to  produce 
iat  the  hearing,  the  deed  to  make  the  tenant  to  ihepracipe,  it 
was  fit  it  should  be  produced  upon  motion.  The  subsequent 
cases  appear  to  me,  however,  to  call  into  question  the  doc* 
tme  stated  in  that  case  with  respect  to  the  production  of 
deeds :  for  in  Lady  Shaftesbury  v.  Jrrowsmilhib),  and  Burton 
w.  Neville  {c),  this  court  held  that  a  party  has  a  right  to  call 

(«>  Bitiistm  V.  Farrinedtm^  9  P.  0)  4  Vet.  66. 

mm.  963.  (c)  Cited  4  Ve$.  67. 
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1816.        for  die  imtraments  that  created  that  estate  tifil  under  which 
7%e         ^^  claims,  but  entertained  great  doubt  whether  he  bad  a  right 
'  Walii  ^   ^o  ^^1^^  ^^t  ^f  ^^^  hands  of  the  defendant  thoad  instmmenta 
TkeE      •f    ^^  wiiich  the  defendant  framed  his  title  aud  disappointed  the 
UvaapooA.    plaintiff's  expectations  of  that  e&tate  tail,  or  rather  thought 
that  he  had  not  any  such  right ;  and  subsequent  cases  seem  to 
me  clearl;  to  have  determined  that  Ae  mere  reference  to  an 
instrument  in  an  answer,  does  not  make  the  mstrumedt  evi- 
dence, though  by  amending  the  bill  and  addresMng  questions 
to  that  point,  the  plaintiff  may  compel  the  defendant  to  pro- 
duce it  as  part  of  his  answer. 

On  the  other  hand  it  will  be  to  be  considered,  and  the 
question  is  new,  where  a  plaintiff  files  a  bill  and  makes  a  de- 
*  mand  on  such  instruments  as  these,  whether  the  court  would 
not  feel  that  the  instruments  upon  which  the  plaintiff  comes 
into  court  to  make  his  demand,  are  instruments  that  the  plain- 
tiff Can  proffer  to  the  court ;  and  whether  if  the  objection 
%vere  founded  simply  upon  the  want  of  a  statement  in  the  bill 
that  they  were  actually  in  the  possession,  custody,  or  tK>wer 
of  the  plaintiff,  but  the  plaintiff  makes  a  demand  upon  the 
footing  of  such  instruments,  you  would  not  mfer  that  thej 
were  in  the  custody  or  power  of  the  plaintiff  until  the  con- 
trary was  proved ;  upon  that  I  give  no  opinion  at  present. 

Tiie  answer  called  for  from  these  defendants  is,  an  answer 
which  is  to  apply  itself  to  the  interrogatories  with  respect  to 
these  two  notes ;  and  it  has  been  observed  that  there  is  a 
singularity  in  this  case  arising  from  (he  circumstance,  that 
though  the  date  of  the  bills  is  mentioned,  the  period  at  whicb 
they  were  actually  framed  is  not  mentioned  ;  that  two  notes 
are  given  apparently  of  the  same  date  for  the  payment  of  ilie 
same  sum  of  money,  and  where  it  is  obviously  clear  that  if 
the  demand  can  be  substantiated  against  tlie  defendants,  they 
V  ould  have  a  clear  right  to  have  both  securities  delivered  up  ; 
they  would  have  a  clear  right  to  callupon  the  court  to  take 
care  that  whilst  the  plaintiff  is  calling  for  the  payment  of  this 
demand  out  of  the  assets  of  the  deceased  Duke  of  BrynM^ 
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m;A;>  jasike  dKNiU  be  done  oo  the  other  haod  to  those  repre*        1SI8. 
tenting  his  assets,  by  taking  out  of  all  possible  specolatton,  aa        ^'^%f 
the  grooDd  of  all  possible  suit>  both  these  documeots,  if  both    Vnincrm  tf 
were  given  for  the  same  debt ;  and  under  these  circumstances 
ihepsesent  motion  is  made ;  first,  I  presume,  with  a  view  to 
the  court's  knowing  diat  these  instmmenls  can  be  so  dealt  with, 
in  case  there  is  a  hearing;  and  in  the  next  pkce  for  the  par* 
pose  of  enabling  the  defendants  to  p«t  ia  aa  answer  to  the 
iBtenogatQiiea,  framed  ia  the  way  in  which  1  have  represented 
diem  to  be  framed. 

The  general  doctrine  of  this  court  upon  this  subject,  as  I 
haveaaderstood  it  in  practice,  I  have  taken  to  be  thb,  as  now 
settled ;  diat  if  a  plaintiff  files  a  bill  against  a  defendant,  it 
wiU  depend  entirely  upon  the  manner  in  which  the  defendant 
expreases  himself  with  respect  to  any  instrument  that  the 
piaindffmay  have  a  right  to  call  for,  whether  he  can  call  upon 
ibe  defoadant  for  the  production  of  it  upon  motion ;  if  the 
defendant  states  in  his  answer  that  there  was  such  a  deed, 
Ihoa^  the  plaintiff  may  have  an  interest  to  have  it  produced, 
it  aeeais  tO'  me  of  late  to  have  been  setded  that  that  is  not 
enoagh :  and  that  the  plaintiff  must  in  some  way  fix  the  de- 
fendaal  with  the  possession  of  that  deed;  and  that  doctrine 
I  have  understood  to  proceed  upon  this, — that  if  the  court 
were  to  make  an  order  that  the  defendant  should  produce  an 
inatnuaeat,  and  that  instrument  was  not  produced,  the  court 
would  not  find  itself  able  to  apply  its  process  for  disobedi* 
eace ;  for  this  reason,  that  there  is  no  constat  upoa  the  pro* 
ceediogs  that  the  party  could  obey  ;  and  therefore  the  usual 
course  has  lately  been  to  amend  the  bill,  and  to  call  upon 
the  defendant  to  make  such  an  admission  in  the  answer  that 
jou  can  proceed  to  call  for  the  production,  and  can  enforce 
that  call  by  the  process  of  the  court. 

On  the  other  hand  it  has  been  taken  to  be  a  doctrine  of 
the  court,  that  if  a  defendant  wants  to  have  the  production 
from  a  plaintiff,  where  the  plaintiff  does  not  in  his  bill  say, 
what  be  may  do,  vix.  that  be  has  left  the  instrument  in  th^ 

hands 
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hands  of  his  clerk  in  court,  in  order  that  the  plaintiff  mayin* 
spect  it,  and  praying  (as  our  ancient  bilb  used  to  pray)  tint 
after  having  inspected  it  he  may  then  give  an  answer  to  the 
interrogatory  that  is  addressed  to  him  upon  the  subject,  whe- 
ther he  admits  the  instrument  or  not.  The  general  rale  of 
the  courts  at  least  as  1  have  understood  it,  b  this;  that  the 
defendant  must  file  a  cross  bill  in  order  to  have  a  diseover; 
of  that  instrument.  That  is  the  general  doctrinis  of  the  coait. 
It  has  been  stated  that  courts  of  common  law  would  do  whit, 
unless  I  misunderstand  their  modem  practice,  they  certainly 
would  do  for  asking  for, — that  where  a  person  in  his  dechia* 
Uon  founds  his  demand  upon  an  instrument  (this  promisory 
note  for  instance)  the  defendant  may  9isk  of  the  court  that  the 
plaintiff  at  law  shall  permit  him  to  have  the  inaction  of  the 
instrument,  to  see  whose  hand-writing  it  is,  whether  it  has 
any  stamp  upon  it,  and  so  on  :  in  order  to  know  where  it  was 
made,  and  whether  it  has  all  proper  requisites.  I  speak  with 
some  diffidence,  but  I  believe  that  doctrine  originated  in  i 
court  of  law  upon  the  idea  that  there  was  no  reason  that  a 
court  of  law  should  not  do  that  which  a  court  €>f  equity  did. 
Upon  the  same  reasoning  as  to  actions  on  lost  instruAieoCSf  I 
think  \  may  venture  to  say,  that  even  at  the  time  I  entered 
tVesimimter  Hall,  the  general  opinion  of  the  profession  was, 
that  it  was  required  by  the  rules  of  law  that  you  should  come 
into  a  court  of  equity.  I  state  that  as  the  opinion  of  that 
great  man  (for  he  was  such,  both  as  a  commoa  lawyer,  and 
as  a  judge  in  equity)  Lord  Hardwicke,  he  not  only  is  aU^^ 
in  many  printed  reports  to  have  said,  but  I  have  frequently 
seen  it  in  his  manuscripts,  that  no  sueh  thing  could  be  done 
in  a  court  of  law.  But  there  have  been  introduced  many 
doctrines,  supposed  to  be  doctrines  of  courts  of  equity,  which 
have  been  introduced  without  attending  to  the  guards  under 
V  bicli  courts  of  equity  acted,  and  which  guards  the  courts  of 
common  law  could  not  apply ;  for  instance,  as  to  proCert :  * 
n)an  cannot  come  into  this  court  without  guarding  hi*  ^^ 
into  it  by  sanctions  which  they  cannot  allow  in  a  court  of 

cooimon 


CASES  IN  CHANCERY. 


tu 


comiBOD  kw ;  and  it  is  whimsical  enooghi  that  in  some  cases,        181S. 

ivhiiat  a  court  of  common  law  bas  given  the  defendant  at  law         7^ 

a  remedj,  becanse  that  defendant  at  law  oiigbt  have  had  it  in    ^%\7tt  ^ 

«4|ittt7,  it  has  jost  tamed  Ihe  thing  roond,  and  obliged  the   .^^  .'*      . 

defcodsnt  at  law  to  come  into  equity  to  protect  himself  against    ut  u»^uu 

diatpiaciice  at  law,  which  was  supposed  to  be  founded  upon 

its  similaiitf  to  and  its  identity  with  the  practice  of  equity* 

So  with  respect  to  these  promisory  notes»  there  is  no  doubt 

that  diere  is  a  great  deal  of  differenoe;  and  one  difference  it 

this ;  that  when  the  courts  of  common  law  said  that  in  as 

snnch  as  a  court  of  equity  will  compel  you  to  allow  these 

promiaoiy  notes  to  be  seen,  therefore  we  will  compel  you  to 

allow  lliem  to  be  seen,  diey  forgot  this ;  that  when  you  call 

by  m  cross  Inil  far  the  production  of  the  promisory  note,  in 

the  hope  and  expectation  that  the  production  of  the  note  wiH 

upon  the  face  of  it  or  otherwise,  furnish  aiguments  b  favour 

of  the  fiuatiS  in  the  cross  bill ;  the  defendant  makes  that 

production  with  all  the  explanation  which  be  thinks  proper  to 

give  with  respect  to  the  matter,  contents  and  circumstances, 

attaching  upon  what  is  produced  :  but  the  mere  production 

of  die  instrument  would  leave  him  without  any  one  of  those 

safegnaids  which  he  can  throw  round  himself  in  making  an 

to  the  croas  bill*     On  die  other  hand  there  is  this  cir*- 

^to  be  attended  to,  that  a  party  can  have  no  answer 

to  n  croas  bill,  till  he  has  himself  answered  the  original  bill ; 

and  if  therefore  it  is  necessary  for  the  purpose  of  enabling 

him  to  make  an  answer  to  the  original  bill  that  he  should 

have  prodnctioo,— that  necessity  founded  on  special  circum* 

stancea  clearly  shewn ;   m  that  case  the  rule  of  the  court 

would  opente  injustice  if  there  can  be  no  exception  from, 

and  BO  relaxation  of  that  rule :  and  that  this  has  been  contem* 

plated  long  ago,  appears  to  me  to  be  clear  from  a  passage 

to bafonnd  in  the  Practieal  Reguier(a),  which  is  a  book  of 

iBrycQBmlerable  authority,  where  in  treatmg  upon  this  sub- 


(4)  Mr.  ffgtdVi  idit.  p.  16t. 
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]8f  &       ject  it  u  said,  that  where  a  deed  in  the  plaintiff's  hinds,  i 
^^j;^        tioned  in  the  plaMtir»  bill^  is  neceaMiy  to  the  defendant's 

'*Walu^    making  bis  defence  and  a  full  answer^  the  court  will  order  that 
V.  the  plaintiff  shall  give  him  a  copy  of  it :  auid  it  does  seem  to 

Li  vEKPoou  »*®  ^^^  if  ^^  authority  could  be  produced  for  this,  the  obvious 
justice  of  such  a  position  would  very  well  authorise  the  court 
to  make  a  precedent  upon  the  subject*  There  is  no  general 
rule  I  apprehend  with  respect  to  the  practice  of  tbik  court 
that  will  not  yield  when  the  dear  and  obvious  demand  of 
justice  requires,  as  has  been  decided  in  Bfckf»rd  v.  Wild* 
man  (a),  in  which  something  more  was  sought  than  diat  the 
defendant  should  produce  and  give  inspection  mid  a  copy  of 
the  instrument,  namely^  that  the  instrument  itself  should  be 
kept  in  the  custody  of  the  court  till  the  hearing;  because  if 
it  was  not  secitfed  in  order  to  be  produced  to  iht  court  at  dw 
hearing,  the  justice  which  arose  out  of  the  variatiom  between 
that  deed  and  other  instruments  with  which  it  was  to  be  cooh 
pared,  might  be  defeated.  The  court  there  stated  one  or  two 
authorities;  one  in  which  it  had  ordered  it  and  another  in 
which  it  had  refused  it.  The  court  laid  down  the  rule,  that 
to  the  justice  of  the  case  thq  general  rule  would  yidd  so  as  to 
form  an  exception.  In  some  of  those  cases  it  did  go  beyond 
the  general  rule  of  the  court,  and  in  other  cases  it  rdiised  to 
go  beyond  it,  because  it  did  not  think  that  the  case  required 
its  going  beyond  the  general  rule. 

Now  having  stated  this,  I  confess  it  appears  to  me  that 
the  affidavit  on  which  this  motion  has  been  made,  fiills  short 
of  establishing  that  necessity  which  ou|^t  to  exist  for  a  de» 
parturc  from  the  practice.  It  is  quite  obvious,  without  put* 
ting  cases,  that  it  may  be  extremely  material  that  these  instm^ 
roents  should  be  compared-^that  it  should  be  seen  whether 
they  have  reference  to  each  other  as  the  bill  purports— whe- 
ther they  are  on  proper  stamps — whether  there  are  variations 
that  affect  the  giving  validity  to  eitlier  of  them ;  and  likewisn 
the  necessity  must  be  looked  at,  that  the  defendants  will  have 

(a)  16  Fc«.  458. 
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•  right  to  bave  both  of.tbeni  delifored  ap  tt  the  bearitig ;  for        1SI8. 
J  cannot  agree  that  the  court  wonld  be  content  with  ao  in-*       ^?i^ 
dearaity,  and  would  waive  the  giving  up  that  biil;  at  least    ^"^^Yun^ 
I  will  aCale  that  position  to  be  eitren^ely  qoestioiiable.     But  v. 

ibis  affidavit  goes  no  further  ia  its  statement  than  this ;  Count  UvsaFoow 
MumUer  makes  the  affidavit,  Mid  from  that  affidavit  the  nega-* 
five  inference  b,  that  he  must  have  seen  one  of  tlie  tnlls* 
Lord  Liverpool  makes  no  affidavit,  and  probaUj  knows 
less  of  thtt  matter  than  Count  Munsier;  bet  for  any  thing  I 
know  jodiciaUy,  he  may  have  seen  boA.  Count  Munster 
says,  that  an  inspection  of  die  note  w  instrument  of  the 
f4di  Jhigust  1813,  mvf  afford  to  both  the  defendanU  mate* 
rial  information  as  to  their  defence ;  that  is,  it  may  afford  or 
it  may  not  afford  it ;  but  how  can  it  be  said  that  thb  expres* 
sion  pointa  out  that  necessity  which  is  alloded  to  b  the 
passage  I  have  quoted?  On  repealed  consideration  of 
the  subjecty  it  appears  to  oie  impossible  to  predicate  that  it 
does  make  out  this  necessity;  and  therefore,  if  this  mo- 
tion is  to  be  made,  it  appealed  to  me  it  can  be  sustained  only 
by  an  affiikivit,  stating  more  strongly  the  necessity,  and  in 
seme  measure  staling  the  grounds  upon  which  it  is  supposed 
diat  that  necesnty  exists;  and  without  mdiing  more  observa- 
tion npon  k,  uAless  the  ground  b  in  some  measure  stated,  it 
18  impossible  for  tfie  court  to  be  quite  sure  that  they  may  not 
be  calling  for  a  production  which  in  no  cate  could  be  com« 
peHeci  or  required.  Upon  diese  grounds  therrfore  it  seems  to 
me  that  the  r^t  mode  of  disposing  of  this  will  be  to  dismiss 
Ae  motion,  unless  the  defendants  can  produce  an  affidavit 
that  will  render  them  capable  of  supporting  it. 


A  further  affidavit  by  Count  Mumter  Was  afterwards  filed,-' 
stating  his  information  and  belief,  that  in  the  latter  end  of 
the  year  1816,  the  plaintiff  sent  to  one  of  the  executors  of 
the  late  Duke  of  Brunswick  who  had  nbt  proved  the  will,  two 
instruments  in  writing,  one  in  the  GerTnan  and  the  other  m 
the  Brtnch  language,  both  dated  the  24tfa  Av^tt  1314,  and 

purporting 
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1818.       purportiiig  to  be  to  the  nme  effect,  and  to  be  enga^eniMif 
^"^{^       on  the  part  of  the  Doke  to  pay  to  the  plaintiff  in  two  yearay 

'^  Wal?  ^   ^^^  interest,  15,000/.  sterling,  therein  stated  to  be  lent  by  the 
r.  phdntiff  to  the  Doke : — ^that  the  two  instramentt  were  depo- 

LivsaFooL.  ^^^  hy  the  gentleman  to  whom  they  were  transmitted,  in  the 
hands  of  bankers  in  London: — that  on  the  7th  Febnuuy 
1818,  Count  Afimi^er  attended  at  the  banking-house,  whenT 
the  instruments  were  produced  to  and  inspected  by  him  in 
the  presence  of  several  other  gentlemen  named  in  the  aflfr> 
da^it : — that  he  had  long  been  in  die  confidence  of  the  Dukey 
and  m  habits  of  correspondence  widi  him,  and  was  well  ac* 
quainted  with  the  Duke's  manner  of  writing,  both  in  Germam 
and  French ;  and  that  he  had  in  his  possession  many  letten  of 
the  Duke*s  in  both  languages,  and  that  he  took  with  him  to 
the  meeting  one  German  and  one  FremA,  letter  of  the  DukeV 
for  the  purpose  of  comparing  them  with  the  two  instruments: 
— that  the  said  written  instrument  in  the  Gemum  language  ap-< 
peared  to  the  deponent  upon  the  comparison  of  the  said  Ger^ 
man  letter  of  the  Duke,  to  be  an  imperfect  resemblance  of 
the  hand-writing  of  the  letter,  and  that  neither  the  spellify 
nor  the  construction  of  the  said  written  instrument  were  eqfal 
to  the  manner  of  the  Duke,  who  well  understood  and  wrote 
the  German  language  which  was  his  own  vernacular  language^ 
The  affidavit  then  specified  several  expressions  in  the  written 
iustrument  which  were  unmeaning  and  absurd  in  the  German 
language,  and  appeared  to  Count  Mumier  to  be  borrowed  front 
the  English  idiom, — and  stated  that  the  Christian  name  of  the 
Duke  in  the  signature  was  mis-spelt,and  different  from  his  habit 
of  writing— and  that  the  signature  was ''  Brunmick  4r  lyOeU^ 
which  signature  the  Duke  adopted  during  the  time  he  was 
dispossessed  of  his  dominions  by  the  French,  but  not  after  kis 
return  to  his  dominions  in  the  autumn  of  18  Id.  The  affidavit 
further  stated  that  the  writteu  iostniment  m  the  French  lan« 
guage  appeared  upon  comparison  with  the  French  letter  of 
the  Duke  to  be  also  an  imperfect  resemblance  of  the  hand-^ 
Ivriting  of  the  letter^  and  tibat  its  construction  did  not  appear 

to 
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be  e^paX  to  his  manner  of  writiug  Rtnch ;  and  that  the  tUg-^        ^^^^ 

natufe  was  abo  '<  Brunsmck  4r  D^Oeb,**  which  the  Duke  The 

was  not  in  tfae  habit  of  u^ng  when  the  instruipents  bear  date.    ^^aIeb 

The  affidavit  further  stated,  that  thefplaintiff  had  in  her  bill  ^* 

founded  her  ciaim  upon .  the  said  Written  instrument  in  the    LitaApooi.. 

French  language,  for  the  repayment  of  15,000/.  sterling,  and 

also  npon  another  instnwient  in  the  French  language,  of  the 

same  date,  for  the  repayment  of  ]5|000  louis  de  France 'y  and 

that  the  deponent  was  informed  and  believed,  that  in  jtprit 

1817,  the  plaintiff  qaused  the  latter  instrument  to  be  produced 

for  payment  in  Brunswick,  and  that  the  deponent  was  advised 

and  believed,  that  previous  to  putting  in  his  answer  to  the  biU, 

it  was  necessary,  in  order  that  his  answer  might  fully  meet  the 

case,  that  he  ^uld  have  the  inspection  of  the  last-mentioned 

instruments 


7%^  LoBD  Chance LLOB. — ^I  We  read  the  affidavit 
which  has  been  handed  to  me,  and  it  is  enough  for  me  to 
say,  that  it  lays  a  sufficient  ground  for  saying  that  the  de- 
fendants should  not  be  called  on  to  answer  till  a  fortnight 
after  there  has  been  a  production  of  the  instrument.  I  take 
that  to  be  the  proper  practice  of  the  courts 


MMrAtT. 


GALLAND  v.  LEONARiy.  Rotts, 

Feb.  14, 17. 

pRJNCIS  MELL  by  his  will,  dated  14th  March  ISIO,    \^^J^l^ 

after  giving  to  his  wife  jlnn  MeU  such  part  of  his  house-  daeof  Ms  per- 

hold  fumitare,  plate,  linen,  and  china,  as  she  should  choose,  J^eoirin  ^ 

trust  to  pay 
the  interest  to  bis  wife  for  life,  and  upon  her  deatli  to  pay  and  divide  the  trust 
moniea  equally  between  hb  daughter  if.  and  A.  for  their  own  use  and  benefit 
abaelutely ;  and  in  case  of  the  death  of  bis  dauffhters,  or  either  of  them,  kavhig 
a  cbiid  or  children  living,  npon  trust,  to  apply  Uie  interest  towards  their  mainte- 
nance, aud  npon  their  severally  attaining  the  age  of  twenty-one,  to  divide  tlie 
tame  equally  amonjjpt  them  if  more  than  one,  and  if  only  one,  the  whole  to  such 
one  chud,  his  will  being  that  the  children  of  his  daughters  should  be  entitled  to 
the  same  share  their  mother  would  be  entitled  to  if  living  :  and  in  case  of  the 
death  of  his  daughters  without  leaving  issue  living  at  tliclr  deaths,  and  of  aU 
their  children  dying  minors,  he  directed  his  trustees  to  divide  his  trust  monies 
equally  amongst  all  bis  nephews  and  nieces  then  living :— Held,  that  the  testa- 
tor's daughters  having  survived  his  wife,  were  absolutely  entitled  to  the  trust  no* 


Vol.  I. 


^ 


for 


L^OIfAtfD. 


1 9tl       ibl^  W ^wh  U8^ Md BeAdfil  absotitfefy,  and  git ifig  Her  «i  tfh 

OALtjiuD     ^^y  ^f  ^''  ^^^  ^^  ^^9  *^  ^  ^^  ^^  ^' '  '^  ^^"^ 
ur  hit  d«iigfaltr  Jntt  a  l«gicy  (rf  1050/-  to  be  paid  to  her  m 

her  afteining  the  age  of  twenty^^e  jears,  with  interest;  gave 
Iher^dtteof  Us  personal  estate  t6R6beri  Oattmd,  John 
teariat^,  and  Jtokn  Spicer,  npon  trust,  to  tonwt  into  moDey, 
atid  after  pfaym^fit  diereont  of  hia  Mkfn,  legacies,  and  testa- 
mentary expences,  declared  the  tnistsof  the  residue  in  tbeae 
vords  :-^«  Upon  tnist  to  place  out  the  residue  thereof  at  in- 
terest^ upon  real  or  government  seenrities^  and  continue  the 
same  out  at  interest  during  the  term  of  the  natural  life  of  my 
said  ^ife  Ann  Mdl,  e3ccept  only  the  said  sum  of )  050L  Aove 
given  to  my  said  daughter  Ann^  on  her  attaining  the  age  of 
tWenty-one  years,  and  the  interest  thereof  to  be  paid  to  her 
half  yearly;  and  upon  trust  to  pay  to  her  my  said  wife  the 
said  annuity  of  60/.  a-year  for  her  life,  in  manner  aforesaid ; 
and  upon  her  death,  then  upon  further  trust  to  pay  and  divide 
tfie  said  trust  monies    unto  and  equally  between   my   t^'O 
daughters  Hannah  and  Ann,  for  their  own  use  and  benefit 
absolutely ;  and  in  case  of  the  death  of  them  my  said  daugh- 
ters, oi*  either  of  them,  leaving  a  child  or  children  living,  then 
upon  further  trust  to  continue  the  same  trust  tnonies  out  at 
interest  during  the  minority  of  such  children,  and  in  the  mean 
time  to  apply  a  competent  part  of  the  interest  thereof  towards 
their  maintenance  and  education ;  and  upon  their  severally  at* 
taining  their  respective  ages  of  twenty-one  years,  then  upon 
further  tnnt  to  payaikd  divide  the  same  unto  and  equally 
amongst  them,  if  more  dian  one ;  and  if  only  one  child,  tlien 
the  whole  to  such  only  child ;  my  will  and  mind  being,  that 
the  child  or  children  of  each  of  my  said  daughters  shall  be 
respectively  entided  to  die  same  share  his,  her,  or  their  mo^ 
ther  would  be  entitled  to  if  then  living: — and  iqpon  this  ulti- 
mate trust,  that  in  case  of  the  death  of  my  said  tWo  daughters, 
witiiout  leaving  issue  living  at  their  respective  deaths,  in  tb« 
event  also  happening  of  all  their  children  dying  minors,  then 
my  miiid  afid  M^ll  is,  aiold  I  do  hereby  direct  my  said  trustees  to 

pay 
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p^y  tad  divide  the  daid  trfist  inotiies  linlo  and  equally 
nmongst  all  and  every  tny  Aephews  and  nieces  then  living, 
sliare  and  share  alike,  for  their  own  use  and  benefit  abso- 
lutely.'* 

The  testator  died  on  the  10th  Jtfity  1810,  leaving  his  wife 
and  two  daughters,  Hannah  and  Ann,  and  several  nephews 
and  nieces.  His  widow  died  on  the  Sd  Kotemhtr  1810, 
leaving  the  two  daughters  surviving,  one  of  whom  atkained 
die  age  of  twenty-one,  and  Was  married,  in  the  life-time  ot 
her  parents,  and  had  two  children ;  die  other  attained  twenty-^ 
one  in  the  year  1813,  but  was  unmarried  at  the  filing  of  the 
bill. 

Ilie  suit  wais  uu(Ututed  by  the  trustees  named  in  the  will, 
tigainst  the  dau^ters  of  the  testator,  the  two  children  of  the 
niarried  daughter,  and  the  nephews  and  nieces,  for  the  pur* 
pose  of  having  the  usual  accounts  taken,  and  the  rights  of  the 
parties  determined.  The  cause  was  heard  on  the  £dd  'March 
1813,  when  the  usual  accounts  were  directed,  and  the  cause 
sow  came  on  Upon  further  directions. 


6ALL4llft 


^le  case  was  argued  by  Mr.  Parker  for  the  two  daughters 
of  the  testator,  and  by  Mr.  Duckworth  for  the  two  children 
of  the  testator's  daughter  Hannah^  and  for  the  nephews  and 
nieces  of  the  testator. 


The  Master  of  the  Rolls. — ^The  question  in  this  case 
is,  whether  the  two  daughters  of  the  testator  are  absolutely 
entitled  to  the  residue  of  his  personal  estate.  Under  the 
words  of  the  residuary  bequest,  there  are  three  distinct 
cliiihs :— -first,  that  of  the  two  daughters,  who  insist  that  under 
the  words  at  the  beginning  of  the  clause,  they  became  entitled^ 
on  fbe  death  ot  Ann  Mell  their  mother,  to  the  whole  residue 
absolutely ; — secondly,  the  claim  of  the  children  of  the  tes- 
tabr's  daughter  Hanfiah,  who  insist  that  they  will  be  en* 
titled,  in  the  event  of  their  heing  alive  at  their  mother's  deatli, 
and  diat  she  took  only  a  life  interest ;— ^nd  thirdly,  the  claim 
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1818.        of  ibe  testator's  nephews  and  nieces,  who  insist  that  they  wtU 
f^^^^        be  entitled  to  the  ultimate  interest,  in  the  event  of  the  death  of 
«,.  the  two  daughters  without  leaving  issue  living  at  their  deaths, 

or  of  all  their  children  dying  minors.    There  is  some  diffi- 
culty in  reconciling  the  different  parts  of  the  will,  or  if  they 
are  contradictory,   in  determining  which  part  to  carry  into 
execution.     Literally,  the  words  give  the  absolute  interest  to 
the  daughters,  yet  they  are  followed  by  a  limitation  to  their 
children,  |with  a  provision  during  their  minority ;  and  there 
is  an  ultimate  trust  riding  over  the  whole.    If  there  be  a  con- 
tradiction between  different  clauses  of  a  will,  the  rule  is,  that 
effect  must  be  given  to  the  last,  on  a  presumption  that  it  ex- 
presses the  last  intention  of  the  testator ;   but  it  would  be 
difficult  to  apply  that  rule  here,  for  there  is  in  effect  but  one 
clause  ;  and  to  suppose  that  he  altered  his  mind  in  the  course 
of  it,  would  be  an  improbable  conjecture.     As  the  court  can- 
not comply  literally  with  the  disposition  of  the  testator,  it 
must  give  effect  to  it  by  departing  as  little  as  possible  from 
the  words  he  has  used.     And  it  appears  to  me,  that  the  true 
construction  is  to  give  the  property  absolutely  to  his  two 
dau^ters.    They  were  the  only  children  he  had,  and  were 
the  natural  objects  of  his  bounty.    The  gift  to  them  is  clear 
and  express:  he  gives  interest  as  distinguished  froni  capital, 
to  his  wife,  and  upbn  her  death,  the  trust  monies  are  to  be 
paid  and  divided  equally  between  his  two  daughters,  meaning 
that  this  fund  should,  on  the  decease  of  the  tenant  for  life,  be 
divided  equally  between  them  absolutely,  that  is,  as  contrasted 
with  the  interest  which  he  had  previously  given  to  his  wife 
for  life.     He  uses  the  words  '*  for  their  own  use  and  benefit 
absolutely,"  which  are  adopted  in  otiier  parts  of  the  will,  and 
there  mean  the  absolute  interest ;   as  in  the  bequest  of  the 
china  to  his  \^  ife,  which  he  intended  to  be  her  absolute  pro- 
perty ;  and  iu  tlie  latter  clause,  the  trust  for  his  nephews  and 
nieces  is  "  for  their  own  use  and  benefit  absolutely."     In  all 
these  parts  the  same  terms  are  used,  and  in  the  two  latter  it 
is  clear  tlial  he  meant  to  give  absolute  interests.     I  must  sup- 
pone 
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pose  that  he  was  familiar  with  and  knew  the  Import  of  the        1818. 
terms,  and  that  he  meant  to  give  absolute  interests.     But      oaTland 
the  difficulty  is  to  reconcile  this  with  the  subsequent  gift  to  *'* 

the  children  of  his  daughters.  It  appears  to  me^  however^ 
that  he  contemplated  two  events : — ^First,  that  the  daughters 
might  survive  the  tenant  for  life,  in  which  case  thej  were  to 
have  the  property  absolutely ;  and  secondly,  the  event  of  their 
dying  m  her  life-time ;  in  which  case  he  intended  to  give  their 
shares  to  their  children,  and  if  there  should  be  no  children,  or 
they  should  all  die  under  twenty-one,  then  to  his  nephews 
and  nieces.  If  we  consider  him  as  havii^  meant  to  qualify 
the  gift  over  in  this  manner,  this  construction  vnll  reconcile 
ity  and  make  an  entire  deposition.  It  is  introduced  with  words 
iaiporting  contingency  ;  and  there  are  several  cases,  in  which, 
where  such  words  have  been  applied  to  an  event  which  was 
certain,  they  have  been  understood  as  applying  to  the  happen-  » . 

log  of  the  event  under  particular  circumstances,  as  in  the 
life-time  of  the  testator,  or  of  a  tenant  for  life.  By  only  in- 
troducing diose  words  in  the  present  case,  effect  will  be  given 
to  the  whole  will.  The  cases  of  Hinckley  v.  ShmnonsCa), 
LowJUld  y.  Stoneham(b)y  and  Cambridge  v.  RowCc),  are 
cases  in  which  a  similar  construction  has  been  adopted.  It  is 
observable  also,  that  the  testator,  in  that  part  of  the  clause 
in  which  he  mentions  the  children  of  his  daughters,  changes 
tlie  term,  and  speaks  of  ''  interest,''  which  he  directs  to  be 
applied  for  their  maintenance,  having  never  used  that  term  in 
die  gift  to  his  daughters.  The  words,  *^  if  then  living,*'  tend 
to  the  same  conclusion.  The  children  were  to  take  the  same 
shares  which  their  mother  would  be  entitled  to  if  then  living ; 
and  that  the  children  were  to  have  the  capital  absolutely  is 
dear.  On  any  other  construction  the  words  would  be  un- 
meaning, for  the  children  would  not  have  an  identity  of  in- 
terest ;  but  in  construing  the  words  to  apply  to  the  case  of 
death  in  the  testator's  life,  or  in  that  of  his  widow,  it  gives 
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1£1S»  the  8fine:a|iare  vbich  the  mather  would  be  eotitlecj  to*  Thtt 
QaliCSJa  a^oond  claiwf^  only  tfikePi.  up  the  secoiid  hronch  of  the  coot 
LEON4R1V  ^8^**^y-^**  ^^  ajppli^^  ^o^  **  <^*«®  ^f  ***«(  da«|gbten 
]^vii^  ch fldren,  apd  the  sepond  to  the  case  of  tlie  4^ghten 
ppt  leaving  childien,  The  same  cofistruction  is  applicable 
bpth  to^  the  6nt  a^d  to  the  siecondn  The  iotentioDy  ^  appsient 
qa  the  wbple  ^H^  is,  that  after  the  death  of  the  tenaiit  foi 
U/Cei  the  d^wWeia  ar^  tp  tal«e  absolutely*  This  coesliructiQa 
appe4Y«.  to  di^.tl^  le«At  violeu^ye  to  the  phra9ef  of  the  will. 


R»,«^".  HILL  V.  SMITH. 

Jlfordkf. 

A  tntator       J^ILLIAM  HILL  by  his  wiU,  dated  5th  Jug^  leili 

Mild°^e,^d  ''  ^  for  and  conpenuag  all  his  worUly  afiairs  and  effecU, 

by'he5*IS'a    *t»^»«*  *^»of  as  follows  i"*— H«  gave  to  Us  soo  WUliank 

fOD  b^rafonner  Hill  300QL  stock  ia  thsee.  per  cent,  consolaand  reduced,  aud 

toir.hUMnby  directed  what  might  be  abort  of  that  amount  ia  those  fuodi 

rUi^lo(^''    at  his  decease  to  be  made  up.  out  of  hia  other  effects  withia 

*^'^«^<^.^'''  one  year  after,  and  the  interest  to  be  appropriated  to  bis 

reeled  the  m-         .^  '  ,        ,        ,.        .       ^  . . 

terest  to  be     n^ffiQteusnce  aud  snppoRl  und^r  the  nirectian  of  bis  trustoss 

to  ^l^^iilllin!^  thei^ein  nam^ ;   and  appoiq^d  Thomas  SmUh  md  Juma 

^^^tJd's.  Peavetf  to  be  tiu3teei  unt^  his  tonffiMmm,  wtH  be  attaiDcd 

and  p.  to  be  the  age  of  tweqtj-four  years  > — and  after  giving  lo  his  son 

tiuheshonid  WiUiefm  his  gold  watch  and  a  boQk*caae»  to  his  wife  Bstey 

Vf^t^^^  «*//  300/,  and  some   furniture,   and  to  his  sister  Jm 

S«'intere»^of  ^^^^  *®'''  bequeathed  the  rwidoe  of  hia  property,  in  the 

the  residue  of  following  words  :*-Apd  I  further  will  QPd  direct  that  my 

^tate7o  hit  1^^^  ^o^k,  and  otenails  in  tiad^  with  my  other  property 

irife  daring 

lier  widowhood,  and  after  her  death  or  marriage,  **  vnto  any  child  or  children  I 
ssay  have  by  my  wift  B^  to  bQ  eqna]^.  di? ided  between  t|ien^  that  attain  the  age  of 
tweety-one  years :  thi  mrwror  qf  my  eJuldren  io  ooueu  what  U  here  bequeatl^  to 
ih0  tfAur :  bnt  ahoidd.  not  either  of  my  cfaUdfaii  attain tbeage  of  twentyHme^^ean^ 
er  Uvie  to  posseia  wbat  is  here  beaueathed  to  them|theo  I  bequeath  to  the  children 
of  my  sister  the  SOOOl*  stock  ieR  to  my  son  f^.  f*— The  son  by  the  second  mar* 
riage  died  in  the  Life-time  of  the  testator,  who  left  no  issue  by  the  second  marri« 
ege :  held  that  fF«  the  eon  by  the  first  pajrisae  was  entitled  both  to  the  Icgiicy 
sadthercsldae. 

and 
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jiixl  effecU  not  faerejn  disposed  ^f,  aball  be  sold  ekber-l^  )8ia. 
public  or  private  contract,  as  my  esbtcutors  mny  think  best,  Hilt' 
as  soon  as  possible,  but  not  excea4u>g  one  yeiur  after  my  Hj^fxji* 
decease,  and  the  monies  arising  therefrom  to  be  immediate]^ 
vested  in  the  Tunds;  and  the  interest  thereon^  I  give  imd  h^ 
queath  unto  my  wife  Be/sey  for  and  during  her  natural  )ife, 
provided  she  remains  a  widow ;  and  after  her  decease  or  mar- 
rying I  give  and  bequeath  the  said  stpck  lUMJi  iki^erest  anting 
from  the  residue  and  remainder  of  my  estates  and  effects  untp 
any  child  or  children  I  may  have  by  my  wife  Betsey  for  to  be 
equally  divided  between  them  that  attiun  the  age  of  twenty- 
one  years ;  the  survivor  of  my  children  to  possess  what  is  hete 
bequeathed  to  the  other ;  but  should  not  either  of  my  children 
attain  the  age  of  twenty-one  years,  or  live  to  possess  what  is 
here  bequeathed  to  them,  I  furtherwill  and  bequeath  unto  the 
children  of  my  sister  Jnm  Pashley^  widow,  by  ber  late  hus- 
band Robert  Pashley^  the  3000/.  stock  in  the  three  per  cent, 
consols  and  reduced,  left  to  my  son  fVilliam^  on  their  attain- 
ing the  age  of  twenty-one  years,  equally  divided  between  the 
survivors  of  them,  share  and  share  alike,  the  interest  on  which 
my  said  sister  Jnn  Pashley  may  receive  during  the  term  of 
her  natural  life,  if  she  remain  a  widow  and  require  it,  with- 
out being  liable  to  be  called  to  account  as  to  the  disposal  of 
the  saone.**  And  he  af^inted  his  wife  Betsey  Hill  executrix, 
and  Thomas  $mith  and  Jame^  Williamson  executors. 

At  the  date  of  bis  will  the  testator  had  two  children ; — ^die 
plaintiff,  who  was  his  only  son  by  a  fomper  marriage,  and 
Edzvard  Hill,  his  only  child  by  his  then  present  wife.  £J- 
fvard  died  an  infant  in  the  testator's  life-time. 

The  testator  died  in  iBlS,  leaving  his  wife  Betuy  Hill 
surviving,  but  without  leaving  any  issue  by  her,  and  leaving 
the  plaintiff  William  Hill  his  only  clali.— Betsey  Hill  died 
in  September  1815.  William  Hill,  th^  son^  attamed  the  age 
of  twenty-four  on  the  15th  July^  1315,  and  on  the  7th 
November  in  that  year,  tiled  the  pnesent  bill  against  the  sur- 
viving executors  pf  the  testator,  die  representatives  of  his 

widow. 
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1818.        wid6w,  and  against  Ann  Pashley,  and  her  children,  prayipg  « 

HilT        transfer  to  the  plaintiflF  of  the  SOOO/.  three  per  cent,  reduced 

Surtu.       annuities,  and  that  the  plaintiiF  might  be  declared  to  have 

become,  on  Betsey  Hilts  death,  entitled  to  the  residue  of  the 

testator's  personal  estate  not  specifically  bequeathed ;  and 

praying  an  account  accordingly. 

Mr.  Bell^nd  Mr.  Garratt  for  the  plaintiff,  contended,  that 
he  was  entitled  to  the  legacy  of  3000/.  stock,  and  also  to  the 
residue  of  the  testator  s  personal  estate.     At  the  time  of  the 
execution  of  his  will  the  testator  had  a  son  by  his  first  mar- 
riage ; — he  had  a  second  wife,  by  whom  he  had  one  child  then 
living.     It  was  his  object  to  make  a  fair  provision  for  both. 
His  attention  was  directed,  first,  to  his  son  by  his  former  mar- 
riage, and  he  also  considered  the  possibility  of  his  having 
other  issue  by  his  second.     After  giving  several  legacies,  he 
directs  his  property  to  be  sold,  and  the  residue  to  be  divided 
among  his  children  by  his  second  wife.     It  then  occurs  to  his 
recollection  that  his  eldest  son  may  die,  and  that  he  may  have 
no  children  by  his  second  wife ;  in  consequence  he  provides 
that  each  family  shall  be  entitled  to  the  provision  originally 
intended  for  the  other ;  and  he  further  directs,  that  in  the 
event  of  the  death  of  all  his  children,  the  legacy  of  his  eldest 
son  should  go  to  his  sister  and  her  children.     This  was  a  wise 
.  and  sensible  disposition  of  his  property,  and    the  words  of 
the  will  are  sufficient  to  support  it.     The  testator  begins  with 
the  words,  *'  as  for  and  concerning  all  my  worldly  atfairs  and 
effects,  I  dispose  thereof  as  follows,**— indicating  an  inten- 
tion not  to  die  intestate  with  respect  to  any  part  of  his  pro- 
perty.   The  legacy  of  3000/.  stock  to  the  plaintiff  is  a  com- 
plete gift,  and  there  are  no  words  to  restrain  or  cut  it  down, 
llie  distinction  which  prevails  in  the  Ecclesiastical  Courts 
respecting  the  time  being  annexed  not  to  the  substance  of 
the  bequest,  but  to  the  payment,  would  apply  to  the  present 
case ;  for  here  is  a  perfect  gift  without  mentioning  any  time, 
the  subsequent  direction  only  postpones  the  payment :  under 

this 
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this  clause,  had  the  phbtiff  died  before  he  attained' tvretitjrv  IBIS, 
four,  fak  execatora  woold  have  been  entitled  to  the  legacy.  ^Hill 
The  meaning  of  the  subsequent  clause  is,  that  he  is  not  to 
have  the  principal  till  he  attains  the  age  of  tweuty-fouF.  Af- 
ter giving  several  legacies,  the  testator  proceeds  to  give  the 
residue,  after  his  wife's  death  or  marriage,  to  his  children  i^ 
her,  who  should  attain  the  age  of  twenty-one  years,  and  di- 
rects that  the  survivor  of  his  children  should  possess  what  is 
bequeathed  to  the  other.  If  he  had  meant  that  there  should 
l>e  benefit  of  stu^ivorship  only  amongst  bis  children  by  his 
second  wife,  diose  words  were  superfluous,  for  he  had  befoiib 
given  it  to  such  only  as  should  attiun  the  age  of  twenty-oue. 
But  all  doubt  is  removed  by  the  words  which  follow;—''  bot 
should  not  either  of  my  cbiMhren  attain  the  age  of  twenty<<>ae 
years,  or  live  to  possess  what  is  here  bequeathed  Co  them  :* 
in  this  passage  the  testator  must  be  considered  to  have  meant 
the  same  children  whom  he  had  mentioned  before^  and  con- 
sequently to  have  included  the  plaintiff,  and  in  the  ¥F0fds,  ^  or 
live  to  possess  what  is  here  bequeathed  to  them,"  he  evidently 

'  alludes  to  the  circumstance  of  the  plaintiff's  legacy  of  SOQOl. 
stock  not  being  payable  till  he  should  attain  the  age  of  twen- 
ty-four. The  court  cannot  restrain  the  effect  of  the  words, 
f'  my  children,"  so  as  to  make  it  signify  less  than  all  his  chil- 
dren. If  he  meant  children  by  his  second  wife  only,  it  would 
be  absurd,  for  the  effect  would  be  this — that  if  his  children 
by  his  second  wife  should  not  live  to  attain  twenty-one,  he 
would  disinherit  his  son  by  his  first  %nfe.    That  would  ht  a 

'  forced,  unnatural,  and  absurd  meaning.  Upon  the  whole, 
it  was  submitted,  first,  that  it  was  impossible  that  the  testa- 
tor could  mean  the  provision  for  his  son  by  his  first  wife  to 
go  over  when  the  children  by  bis  second  wife  should  die  ;— 
and  secondly,  that  the  word  **  children"  signified  all  bis 
children. 

Mr.  Cooke  and  Mr.  Pembertofi,  for  the  defendant  Mrs* 
^atklejf  and  her  children,  and  for  the  representatives  of  tha 

testator's 
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ISIi.       iMtetor'iWMbw,  eoalMded,  Ist,  tliiit  (hci  hf/^of  SDOa/* 
__       Mcdk  in  the  •vrals  vbich  liftd  happeBed,  M  gone  over  t^^thr 
«•         diildraaQftb«teaUlQr'8flist«r;  tindl ftily, tiii« the  beqiieitof 
"*"'      iheraUMiwwbeconf  Im|Med,  imd  ihul  Uie  mpremuuim 
of  the  widow  w«fe  eiHid#d  lo  one^iid  f^f  it  ^a  undiipoied 
•f.    Tliclegicy  of  300O/.  wip  vf9Ud  ip  tlw  plaintiff,  «ib- 
>M:t  lo  b9  dmated  in  favour  of  his  wtpr  w*  hw  childwii,  in 
di«M0Ok«f  lher«  b#iiigfi9  fOiild  ftf  Ib^  siacood  marriage  who 
jhouU  ttltttiii  twtntjMWft:  tl«i  lestalor  being  aware  diat  on 
ifaat  cvwt  the  plaintiff  would,  as  oeM  4»f  kio,  be  entuled  tp 
tMNMhifdsof  the  i«sidiiA  wdispoaed  of,  whidb  wet  ea  ade- 
Jinate  pnoiuisioQ  for  bim.    The  residu^^  waa  g^^wn  to  the  cfail- 
dien  oidy  of  the  eecoad  maiiiage,  and  tbp  cooaequeuoe  is, 
that  fay  the  jGuliiee  of  auch  cbiMrai  it  Wm  beemae  undisposed 
o(  md  omat  go  eilher  to  the  eaecutortt,  or  lo  thoas  eiiutkd 
emder  Ibe  alatate  of  distributiooa.     A  chum  U  set  up  by  the 
ttucolnra,  but  it  is  clear  Ihet  tbey  cannot  be  entitled,  for 
whepamr  a  testator  has  shewn  en  intention  to  d^po«e  of  the 
whole  of  his  pveperty,  and  by  any  event  a  part  becomss 
lepied,  the  executors  eannot  take  in  the  oharacter  of  execu- 
tore,  ibongli  Ibey  hiwe  no  l^aoy :  and  it  cannot  be  doubted 
Ihnt  thia  testator  bad  snch  an  intention.    The  law  on  this 
■ttbjecft  is  clearly  esl»blished  by  B&met  v.  BtUchelor  (a), 
Vrqmhart  v.  Kit^(b),  and  sevewd  other  authorities. 

'Mr.Hari  and  Mr.  JRo^^dl,  for  the  execntors.  The  te»* 
tajkor  has  only  tbewn  an  intention  to  bequeath  the  residiie  oa 
an  event  which  baa  not  happened ;  it  ia  therefon^  entirely  an- 
diapoaed  of.  The  caae  differs  from  all  tlie  other  ca^es  where 
there  baa  been  a  blank  left  for  the  name  of  the  residuary  le- 
gatee, or  where  an  intention  baa  been  shewn  to  give  the  re- 
aidue  to  aomebody :  here  he  has  only  shewn  that  intention  on 
an  event  which  never  happened.  The  consequence  is,  tliat 
aa  no  peraon  ia  able  to  shew  that  he  was  intended  by  the  tes- 

(a)  1  re«.  jicK.  63r 
(6)  7  ret.  «t5. 

tator 


tator  to  take  tb#  ^m^$  '^  ff<l^  tQ  Aft  «M?i>t9tt  fo  tilMr         |8t8. 


2^  Mastee  ^  «4e  Rpv^^.    Thb  i^  4»  iueenBi^  wilt 
fani  there  is  suffici^t  i|poi|  it  to  eo^bk  i|#  tQ  dif qov^r  tb#  ilK 
teation  of  tb«  tesUtPF*     f^ng  imie  b>  liw  ft^  ^4  MVI 
son,  aad  having  abo  a  child  hj  his  aBcon4  vift^  if  if  Mtonl 
to  suppose  that  be  should  be  loakiog  proigipiQiDs  (vr  tbPfe  Ivro 
bnnches  of  his  faoiilj  before  he  shouU  piovifl^  for  Im»  sislnr* 
The  constnictioii  cootendbd  fov  oo  the  ffivl  o(  the  mtm  und 
lier  faviily  is,  that  tli^ie  wns  i^  ogptiageficy  q9  Mfhw^  41%  pupv 
vision  in  favour  of  the  ooly  909  w^s  lo  be  (JavfM^dy  11^,  tkn 
event  of  there  beyig  90  cbildfw  of  thi»  secQii4  mrp^egje  wbft 
should  attain  the  age  of  twenty-ooe.    Why  the  testator  should 
make  fixe  provision  to  be  defeated  on  such  event,  it  is  not 
easy  to  suppose.    It  is  cud*  thai-  be  contemplated  the  son's 
becoming  entitled  to  an  interest  in  the  undisposed  residue, 
but  it  would  be  diflknlt  to  shew  that  he  had  such  a  circum- 
stance in  his  contemplation,  in  the  absence  of  any  expression 
to  that  effect  in  the  will.    Lookiog  at  the  word*  of  the*  will. 
Ills  intention  appears  to  have  beep,  to  ingke  a  provision  for 
Us  own  children,  and  afterwards  eventually  to  give  it  over  to 
coUaierals. '  The  words  are  Urge  enough  to  ir^clAide  all  hif 
children.     He  speaks  of  the  survivor  of  his  children.    There 
i»  a  sufvivor  of  bis  children,  for  there  was  another  child  whp 
died  under  twenty-one.     He  appears  to  have  consider^  hi# 
otildren  by  his  second  wife  as  forming  a  distinct  chiss ;  aod 
afte/wards  taking  up  the  whole  of  his  disposition,  and  look- 
ing back  to  what  he  had  given  to  tbeip  as  ^  class,  to  bav« 
meant  that  on  the  extinction  or  fiiilure  of  that  class,  his  sur- 
vWii^  child  should  take  the  whole.    But  any  ambiguity  which 
mght  have  existed  is  cleared  by  the  words  which  follow, — 
'**  should  not  either  of  my  children  attain  the  age  of  twenty- 
^one  yeaia,  or  live  to  possess  what  is  beqjMeatbed  to  them/' 
(On  ibU  branch  of  the  wiH  it  13  impossible  to  S9y  he  did  not 
i^oacan  to  indude  botb.     )t  curaot  be  supposed  thai  ha  in- 
tended 


^p 
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Hill 

SifiM* 


tended  only  the  children  by  the  second  roairiagey  for  the  express 
sum  given  to  the  plaintiff  is  mentioned.  Having  given  the 
residue  to  such  children  only  of  the  second  marriage  as  should 
attab  tweoty-^MWy  the  first  part  of  the  clause  would  sufficiently 
have  apfdied  to  them,  but  the  latter  clause  must  have  been 
intended  to  include  WilKam.  This  evidently  appears  by  bii 
making  a  disposition  of  the  dOOO/.  It  shews  that  the  words 
^*  my  children"  were  meant  to  include  fVilHam,  and  that  he 
must  also  have  been  included  in  the  word  **  survivor."  This 
makes  sense  of  all  the  will ;  the  words  are  large  enough  to 
comprehend  it,  and  it  is  the  natural  construction.  I  think 
therefore,  that  the  plaintiff  having  attained  the  age  of  twenty* 
four,  is  entitled  both  to  the  legacy  and  to  the  residue. 


Roi/u, 


GOLDSMID  V.  GOLDSMID. 


marriage,  co- 
Tenanted  that 
if  he  sboold 
die  in  the  life- 
time of  his 
vrife,  his  exe* 
cutors  sboald 
within  three 
months  after 
his  decease, 
pay  to  her 
30001.  il.  died 
in  his  wife's 


pf^^^'t!^  ^^B^H^JIf  GOLDSMID  the  younger,  by  articles  of 
agreement,  dated  28th  March  1791>  entered  into  pre- 
vious to  his  marriage  with  Martha  his  wife,  covenanted  with 
trustees,  that  in  case  he  should  die  in  her  life-time,  then  bis 
executors  or  administrators  should  within  three  calendar 
months  next  after  such  decease,  pay  unto  the  said  Martha 
Goldsmid,  her  executors,  administrators,  or  assigns,  the  sum 
of  3000/. 

The  marriage  took  effect,  and  Abraham  Goldsmid  died  on 
byhiswiiigave  the  Qth  July  1812,  leaving  his  wife  surviving,  and  having 
Mtate  to hu"**  ^^^^  ^^  w3I,  dated  2Sd  July  1800,  in  the  following  terms:— 
and'dimted"'  *'  ^  ^^^^  ^'  my  debts  to  be  paid,  and  as  to  my  worldly  esUtc 
them  at  the  of  all  kinds,  I  dispose  thereof  as  follows : — Havmg  the  highest 
end  of  three 

years  after  his  death  to  divide  his  property  in  sach  ways,  shares,  and  proportioDs 
as  to  diem  sitoiild  appear  right.  AU  the  executors  either  died  or  renoanoed,  and 
no  division  was  made  by  tliem.  Held,  ist,  tha(  the  property  was  divisible  ac- 
eordini;  to  the  statute  of  distributions,  as  in  a  case  of  absolote  intestacy ;  and 
Sdly,  that  the  widow*s  distributive  share  behig  inore  than  3000I.  was  a  perfon»7 
ance  of  the  covenant  in  the  marriage  articles. 

opinion 
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opinion  of  the  boooiir  and  discretion  of  my  executors  bereiiH        ISIS, 
after  named,  and  aattsfied  that  tbey  will  to  the  utmost  exert     Goldsmid 
tbemselves  for  the  benefit  of  my  family,  I  nominate  and  ap-    goldsmid. 
point  my  good  relations  and  friends  (tbat  is  to  say)  my  fisitber 
George  Goldtmid,  Daniel  Eliason,  Benjamin  Goldsmid,  uad 
Abraham  Goldsmid,  joint  executors  of  this  my  wili,  and 
guardians  of  my  minor  children.     And  I  give  to  my  said 
executors  all  my  estate  and  effects  of  what  nature,  kind,  or 
quality  soever :  to  bold  to  them  and  the  survivors  of  them,  ia 
trust,  and  to  and  for  the  several  ends,  intents,  and  purposes 
following,  tbat  is  to  say  ;  as  it  is  my  wish  not  to  withdraw  my  i 

capital  for  three  years  after  my  decease,  I  desire  my  ex^utors 
will  not  do  so ;  but  during  tbat  space,  take  out  and  apply 
only  so  much  as  they  shall  deem  necessary  to  defray  the  ex- 
pences  of  my  funeral,  pay  my  debts,  and  give  to  charities, 
which  I  hereby  authorize  them  to  do  to  any  extent  they  may 
think  right,  and  also  what  may  be  deemed  by  them  necessary 
for  the  support  of  my  wife  and  family ;  and  from  and  imme- 
diately after  the  expiration  of  three  jesiB,  upon  trust  to  divide 
my  property  of  all  kinds,  in  such  ways,  shares,  and  propor- 
tions as  to  them  shall  appear  right :  and  I  declare  my  mind 
and  will  to  be,  that  if  any  of  my  family  shall  dispute  such 
division,  and  bring  any  action  or  suit  against  my  executors  and 
trustees  or  any  of  them ;  then  and  in  such  case,  my  mind  and 
will  is,  tbat  such  parties  shall  forfeit  and  lose  all  right  and 
title  to  any  part  of  my  estate  and  effects,  and  shall  be  for  ever 
excluded  therefrom :  and  I  declare  my  miud  to  be,  tliat  my 
executors  and  trustees  may  leave  any  matter  in  dispute  con- 
ceming  my  estate  and  effects,  if  any  shall  be,  to  arbitration  in 
the  common  and  usual  way." 

Benjamin  and  Abraham  Goldsmid,  two  of  the  executors, 
died  in  the  testator's  life-time;  George  Goldsmid  9\one  proved 
the  will,  but  never  acted  in  the  discretionary  trusts  of  the  will. 
He  afterwards  died,  whereupon,  Daniel  Eliason,  the  only 
auTfinng  executor,  having  renounced,  administration  with  the 
will  annexed  was  granted  to  the  defendant  Martha  Goldsmid, 

the 
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1818.       the  testotoi'a  #idow,  atid  Hit  plabtiir  John  'GoUmid  one  of 


Iti^  bin  niEis  filed  by  the  <:bi)drek)  of  the  testator  dglime 
hb  Widow ;  pfnying  ft  dedafatiotiy  that  under  the  cirtomstBDces 
hi^  per^ohal  estate  ought  now  to  be  dbtributed  in  a  tbum  of 
idministration  as  the  siime  WouM  have  be^n  in  case  the  tes- 
tttof  had  died  intestate ;  and  a  declaration  that  the  defendanf 
Martha  Goldsmid  is  not  entitled  to  the  ^000/.  by  virtue  of 
the  tnarriage  articles,  as  a  debt  out  of  the  testator's  per^nal 
estate  ifnd  lilso  to  a  distributive  share  of  his  personal  estate 
ib  case  it  should  amount  to  more  than  the  said  suin  of  5000/. 

Mf.  Bell  aiid  Mr.  Perkins  for  the  plaintiffs.  Hie  first 
Question  is,  whether  in  the  events  which  have  happened, 
Ahrahafh  Goldsmid  is  not  to  be  considered  as  having  died 
intestate ;  and  secondly,  whether  the  distributive  share  of 
his  widow  is  not  in  that  event  to  be  a  satisfaction  of  the  SOOOf' 
secure  by  the  marriage  articles.  It  is  clear  that  this  was  an 
intestacy.  The  executors  were  the  persons  by  whom  the  pro- 
perty was  to  be  divided :  two  of  them  died  in  his  life-time,— 
one  alone  proved  the  will,  and  is  since  dead,  and  the  other  re« 
nounced.  It  is  impossible  to  give  effect  to  the  will ;  atid  there 
being  no  persons  to  make  the  distribution,  it  must  be  now 
made  according  to  the  provisions  of  the  statute  (a).  Sup- 
posing tiien  it  to  be  established  that  thb  was  an  intestacy,  the 
case  clearly  falls  within  the  principle  of  Blandy  v.  Wid- 
more(b),  Lee  v.  UAranda  (c),  and  Garthshore  ^.  Chalie(d)'f 
m  tiie  latter  of  which  cases  all  the  former  authorities  were 
much  discussed  and  considered.  The  principle  is,  tfaat  it  » 
Siun  equal  to  the  stipulated  provision,  comes  to  the  party  in 
consequence  of  the  death  of  the  covenantor  under  such 
circumstances  that  his  property  is  divided  according  to  the 

(«)  titfiS  Car.  f .  c.  10.  U)  1  Ve$.  1.    3  Atk,  419. 

(*>  S  Vim.  rw.    1  P.  Hmii  5«4.       (U;  lO  Vt^,  i. 

sUtote 
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statute  of  dtttribmioiid,  h  b  ft  perfbniMUice;  tuid  akh^ugh  di6       i^H* 

Mroitb  of  Ibe  imtrutnent  are  that  hk  repretentatives  ihall  pay    omSum 

the  HHmey,  tba  ttkci  k  the  saeie*    The  ettlj  tbii^  meant    q^ J^^ 

was^  that  such  a  mm  shotild  coade  to  her  oo  hi«  d^atb^  and 

be  has  in  eflect  performed  the  eorenant.    The  coosequence 

woiiM  be  the  tame  if  there  had  been  a  beqoest  of  his  pro» 

perCj  which  had  failed  by  the  death  of  the  legatee  m  his  ]ife» 

dme.    The  iact  that  there  Was  a  will  cannot  make  aily  dif« 

ference.    An  intention  may,  however,  be  collected  in  this 

case  from  the  will  itself,  that  whatever  the  ffift  might  4ake, 

should  be  a  satisfaction.    He  directs  his  execntors  to  divide 

his  property  in  such  ways,  shares,  and  proporUons,  as  they 

shooM  think  proper,  and  that  if  any  of  his  family  shonld  <hs* 

pule  such  divi«on,  uid  bring  any  action  against  his  executors^ 

such  parties  should  forfeit  all  right  and  title  to  any  part  of  his 

estate.    If  the  executors  had  under  the  power,  given  50001. 

to  the  defendant,  and  she  had  afterwards  claimed  the  3000/. 

under  the  oovenimt^  it  would  cleaJ-ly  have  been  contrary  to' 

the  nseaning  of  the  testator,  and  she  could  not  have  insisted 

on  l>oth,  nor  have  brought  any  action  on  tlie  covenant.    Itl 

Would  lie  eatraordinary,  that  when  by  the  death  and  tefusat 

of  the  executors,  there  b  eventually  an  intestacy,  she  dioold 

be  in  a  bett^  situation  than  if  she  had  taken  under  the 

will. 

Mr.  Hart  fbr  the  defendant,  contended  that  the  cases  which 
had  been  cited,  being  cases  of  abaoiote  intestacy,  did  not  afiect 
the  present  This  case  more  neariy  rtsembles  Haynes  v« 
Jtfieo(a),  where  a  legacy  of  5001.  by  the  husband  to  the  wife 
^tras  held  by  Lord  Thurlaw  not  to  be  a  satisfaction  of  a  bond 
made  before  marriage,  conditbned  to  leave  her  300/.  in  the 
event  of  her  surviving  him.  If  the  husband  in  that  case  had 
died  intestate  it  would  haVe  been  a  pei-formanee ;  but  the 
coort  canaot  treat  this  as  a  case  df  bt»tacy,  but  must  execute 

(tf)  t  Bb.  e.  C.  1J9. 

die 
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1818*        th«  will  which  the  death  of  the  executors  has  prevented  fton* 
being  performed.    The  testator  speaks  of  his  debts,  audhe 


OOLMKID 


GOLMMID* 


o.  _        could  not  be  ignorant  that  the  ouoriage  articles  constilolcd  a 
4ebt.    It  is  improbable*  tha^  he  should  consider  any  pros- 
peciive  benefit  to  which  his  widow  might  be  entitled  under  a 
distribution  to  be  made  at  the  discretion  of  his  executors,  as  a 
satisfaction.    Before  they  liave  an^' discretion  to  exercise,  they 
must  pay  all  his  debts,  including  this  3000/.    It  was  not  tJl 
the  expiration  of  three  years  that  they  could  withdraw  hi» 
capital^  or  that  their  judgment  was  to  operate  in  its  distribu- 
tion.   There  is  a  wide  distinction  between  this  case  and  those 
in  which  the  party  has  left  his  estate  distributable  immediately. 
Tbei«  is  nothing  here  which  he  could  immediately  take;  there 
is  no  inference  ariising  from  any  thing  in  tlie  will,  that  she 
should  not  have  this  3000/.    It  was  his  one  of  his  debts,  and 
meant  his  estate  to  be  cleared  from  his  debts.    The  testator 
has  left  her  to  her  strict  legal  rights,  and  it  is  only  after 
clearing  the  estate  of  all  the  debts  that  the  executors  could 
have  any  power.    If  he  had  directed  his  debts  to  be  paid,  and 
then  that  the  executors  should  divide  his  property  among  bis 
wife  and  children,  it  could  noUbe  said  that  because  she  bad 
taken  the  3000/.  she  should  not  have  her  distributive  share, 
and  that  brings  the  present  case  within  the  authority  of 
Haynei  v.  Mico.     It  is  said  that  this  is  a  quasi  intestacy s  it 
is,  however,  no  intestacy,  for  the  property  vests  entirely  in  the 
executors ;  but  the  power  given  to  them  being  joint,  and  not 
being  now  capable  of  being  exercised,  the  court  is  under  the 
necessity  of  taking  upon  itself  the  distribution ;  and  when  that 
duly  devolves  on  the  court,  it  always,  on  account  of  the  un* 
certainty,  resorts  to  tlie  statute  of  distributions ;  as  the  easiest 
solution  of  the  difficulty,  as  in  Grttn  v.  Howard  (a).    The 
court  would  therefore  be  bound  first  to  pay  all  the  debts  of 
the  testator ;  to  suflfer  the  residue  of  his  property  to  remain  in 
his  trade  during;  the  period  of  three  years,  for  this  was  ini- 

(a)  1  Bro.  C.  C.  SI. 

perative 
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peraltvd  on  the  eieciitors,  and  is  equally  so  on  th^  court,  and  '  8 1 8i. 

at  the  end  of  that  term  to  make  ihe  dis&ibution.    The  power  GoTdsmmi 

is  gone  by  the  accident  of  death,  and  the  circumstance  of  oiie  Qot^,,,,^ 
party  bdng  a  creditor  cannot  make  any  difference  in  the  case. 

Mr.  BeU  in  reply.    It  is  conceded  that  if  this  were  a  case 
of  intestacy  it  could  not  be  distinguished  from  the  aadiendet 
died  for  the  pkintiiTs.    The  argument  that  inrhat  fearains  after 
payment  of  debts  cannot  be  in  satisfaction  of  debts,  was 
equally  urged  and  without  success  in  Blandy  v,  fVidmare  (a)i 
If  the  nile  depends  on  the  circumstance  that  an  equal  sum  of 
mooey  comes  to  the  party  in  consequence  of  the  death  of  4he 
covenantor,  the  fact  that  there  is  a  will  cannot  make  any  dif-^ 
ference,  for  diere  was  a  will  in  Gartkshore  v.  Chalk  {b). 
The  manner  in  which  the  interest  arises  is  not  mat^ial.   la 
HayNts  V.  Mko{c),  Lord  Thurlow  considered  it  in  the  light 
of  a  mere  common  debt  to  a  stranger,  and  that  notbi^  could 
be  a  satisfiKrtioA  of  it  bat  a  payment  or  something  tioita^ 
naount  to  a  payment,  and  compared  it  to  a  legacy  6f  500/.  to 
a  stranger^  payable  six  months  after  the  testator's  decease, 
which  could  not  be  a  satisfaction  of  a  bond  for  the  Kke  sum 
payable  in  one  month  after  die  sane  event*    If  ^kim  be  att 
intestacy,  the  argument  from  diat  ease  fails,  for  Lovd  Thnr- 
to&^9  opioion  was  founded  on  the  eiffcmngtance  of  the  will'i 
elefeningthe  paynent  of  the  l^acy  beyond  die  time  at  which 
the  boMi  was  payahle.    Here  the  testator  was  anfions  that 
lua  capital  shoold  not  be  withdrawn  for  three  yeartf,  bt^  bt 
dawdts  that  dtniag  that  space  it  might  b«  d#a#if  oaK  for  the 
psrpoae  of  paying  his  debts.     The  qucfstiow  whether  this 
•bould  be  a  satisfection  or  not,  couM  not  d^p^nd  on  th^ 
eiccators.    When  the  executors  hai^  not  acksd,  the  eourt  i* 
cM^  to  deal  with  it  as  a  case  of  intestacy:  the  cl^se  reia- 
lite  to  his  feotiily  disputing  his  will  in  comtAencing  any  sKr^icM^ 
19  to  the  9fme  e&ct  as  if  he  had  recited  the  ooirefiant,  and  said. 


(«)  «  rem.  709. 1  P.  ffm,  324.*     (6)  10  Ve$,  t.     (t)  i  Bro.C.  C.  is9. 
Vol.,  I.  I-  *»^ 
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JSIS.       diat  if  bis  wife  demanded  the  9000/.  aad  jbrou«^  aBactioa 
GoLDiMio    H^^^^^  ^^  eiecutorsy  she  should  be  excluded  fron  all  dhaic 
«•  of  his  property.    Upon  the  whole,  if  this  be  an  intestacy  or 

tantamount  to  an  intestacy,  il  is  within  the  rule  established  by 
the  cases  cited  for  the  plaintiffs ;  and  blades,  there  is  so 
express  direction  for  the  benefit  of  the  wife  and  femiiy,  and 
a  provinon  against  their  commenong  acdons  or  suits,  which 
miMt  mean  actions  or  suits  for  something  ieimn  the  wHI ;  the 
effect  being  the  same  as  if  he  bad  expressly  mentioned  the 
portion  secured  by  the  articles. 

Mvek9.  ^^  Master  of  the  Rolls.  This  is  a  bill  by  die  m 
children  of  Abraham  Gold$mid  the  younger,  and  the  only 
defendant  is  Martha  Goldtmid  his  widow,  who  ia  co^idmv* 
nistralrix  of  his  effecto  with  his  eldest  son.  The  object  of 
the  suit  is  to  obtain  a  decree  that  the  personal  estate  of 
jtbraham  GaUsmid  is  to  be  administered  as  in  a  case  of 
inlestacy,  and  that  the  defendant  ought  to  be  excluded  from 
any  right  to  receive  the  5000/.  secured  by  her  marriage  sr« 
tides,  if  she  takes  her  share  of  her  husband's  personal  estste 
under  the  statute  of  distributions.  The  facts  of  the  case  sre 
not  disputed ;  and  the  single  question  is,  whether  on  eon* 
paring  the  marriage  articles  with  the  will,  the  widow  is  ea* 
titled  both  to  the  provision  lAade  for  her  by  the  articles,  sod 
to  her  distributive  share  of  the  personal  estate;  or  whether 
die  latter  is  to  be  considered  either  as  a  p^ormanoe  or  a 
satisfaction  of  the  covenant  contained  in  the  marriage  aitadei. 
It  is  admitted  that  in  the  events  which  have  happened,  the 
aUtute  of  distributions  is  to  be  resorted  to  as  the  rule  sod 
guide  for  the  division  of  the  property,  because  the  diicre- 
tionary  distribution  which  was  intended  to  have  been  msde 
by  the  trustees,  became,  under  the  circumalaacee,  incapabk 
of  being  exercised,  and  there  are  no  trusts  which  can  now  be 
carried  into  execution.  The  first  part  of  the  bill  th^fore  is 
of  course — ^that  a  distribution  not  having  taken  place,  sod 
bemg  now  incapable  of  taking  pkce,  the  property  must  be 

disposed 
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Asposed  of  by  Ae  only  rule  which  can  be  applied  Co  it, — the  1818. 
statute  of  distributions.  The  only  additional  fact  necessary  -  ^^"^ 
to  be  stated  is,  diat  the  amount  of  the  defendant's  distributire  «• 

riiare  wifl  exceed  5dOO/.  And-  the  question  is,  iirhether  she  <>"•"*»"»"• 
n  entitled  to  take  3000/.  as  a  debt,  and  then  to  Uke  as  her 
ifistributire  share,  one-third  of  the  assets,  leaving  die  rest  to 
Che  children  ;  or  whether  her  distribtstive  share  is  to  be  con- 
sidered either  as  a  performance  or  as  a  satisfaction  of  the 
covenant  contained  in  the  marriage  articles.  In  considering 
the  subject,  the  conit  is  not  at  liberty  to  examine  it  as  if  it 
were  entirely  an  open  question.  If  it  weie  so,  diere  might 
be  doubts,  whether,  considering  the  claim  of  the  3000/.  on 
the  cue  hand,  and  what  she  receives  under  the  statute  on  the 
other,  the  latter  could  be  a  performance.  The  one  is  in  its 
nature  perfectly  distinct'  fipom  the  other— the  one  is  derived 
under  a  contract — it  is  a  spedahy  debt  preferable  to  I^acies, 
and  even  to  simple-contract  debts ; — the  other  is  a  residue 
after  payment  of  debts,-— derived,  not  from  the  htisband,  but 
from  the  law,  as  Lord  Hardwkke  observed,  making  a  will 
for  one  who  has  made  none  himself.  But  it  is  not  necessary, 
nor  indeed  is  the  court  at  liberty  to  consider  that  ppint ;  for 
when  more  than  a  century  has  elapsed  since  the  question  has 
been  at  rest,  k  cannot  uow  be  considered  as  open  to  discus- 
mon.  T^e  rule  is  clearly  this :  a  distributive  share  received 
by  a  wi«iow  in  a  case  of  absolute  intestacy,  is  considered  a 
perfonnance  of  a  covenant  from  the  husband,  that  she  should 
on  Ins  death  receive  a  sum  of  money,  when  her  distributive 
share  is  equal  to  that  stun.  I  state  this  as  being  settled, 
because  I  consider  it  to  have  been  completely  established 
ever  since  the  caae  of  Biandy  v.  fVidmore  (a),  which  was 
originally  decided  by  Sir  Jokn^  Trevor,  and  was  affirmed  by 
Lofd  Cotaper^  on  appeal,  arid  afterwards  reheard  by  his  lord- 
rtip,  and  the  decree  again  affirmed.  This  was  in  the  year 
1713;  and  though  more  tlian  a  century  has  since  elapsed, 

(«)  S  Vtrn,  709.    1  P.  IVm.  3t4. 

L  2  during 
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19 Id.        dfiiriiig  ivhick  time  d^  subject  has  been  frequently  undet  tbe 

GoLDsMiD     ""^^i^^'  ^f  great  judges.  Lord  Hardwicke^  Lord  Thurlm, 

*    t>-  Lord  Alvanliv,  and  the  present  Lord  Chancellor,  that  case 

GotDIMID*  .J 

18  to  be  considered  as  unshaken.    The  rule  was  recogmzed, 

and  a  similar  decision  made  in  i>e  v.  D*Jranda(a);   and 
it  .was  ag^n  considered  in  Barret  v.  Beck/or^  (b)*  ^  ^^^ 
the  clear  law  of  the  court;  and  although  it  was  decided  bj 
Lord  ThurloWf  in  Haynn  v.  Mko  (c),  and  by  Lord  Kei/yow, 
in  I)eve8e  y.  Pontet  (d),  tliat  in  a  case  of  teajtacy,  what  was 
given  should  not  operate  as  a  satisfaction  under  the  particular 
circumsjtancesy   they  did  not  attempt  to  shake  the    general 
principle  \  on  the  contrsfry^  they  distinguished  those  cases  from 
thp  others,  but  recognizing  tb^ir.  authority.    The  only  ques- 
tion then  i^,  whether  there  is  any  solid  distinction  in  the  pre- 
sent case,  wher^  tb.e  uidow  takes  a  distributive  share,  not 
un4eran  absolute,  but  unfler  ^ quasi  intestacy: — where  the 
otlject  being  disappointed,  an  intestacy  virtually  takes  place, 
and  the  stfitute  is  to  be  the  sole  guide  to  direct  the  distribsr 
tion.    The  principle  of  the  authorities  js  explained  in  the 
elaborate  judgment  of  die  Lord  Chancellor  in  Garihshore  v. 
Chalie^  and.  after  a  minute  eaan^ination  of  the  subject,  ad- 
mitting that  it  would,  originally  have  been  difficult  to  answer 
the  argiiment  of  Segeaut  ifooper,  in  Blandy  v.  Widmore,  be 
puts  it  upon  this  footiag:  that  tke  instrument  is  to  be  con- 
strued with   r^f^rence  to  the  circumstance  that  tbere  is  s 
claim  upon-  the  property  independent  of  the  covemnt;— rsnd 
be  considers  the  cases  as  being  distinct  authorities  that  where 
a  husband  covenants  to  leave  or  to  pay  at  his  death  a  suai  oi 
moniey  to  a  person  who  independent  of  that  engagement^  by 
the  relation  between  them,  and  the  provision  of  the  lawat- 
taiching  upon  it,  wiU  take  a  provision,  the  covenant  is  to  be 
^pnstrued  with  reference  to  tluit.     Now  supposing  the  in* 

(a)  1  Ves,  1 .    3  Atk,  419.  (<0  In  a  note  to  Ftaa'i  editioa  of 

(6)  1  Vea.  519.  Pre,  Cha,  J40,  reported  alio  1  C«r, 

(c)  1  Bro.  C.  C.  129.  188. 
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fftmioent  to  be  made  with  that  reference^  and  eontemplBting        1618. 
what  the  wife  would  be  entitled  to  receive ; — ^the  «iogIe  quea* 
tlon  h,  in  a  case  of  intestacy,  does  she  obtain  thut  which  she 
contracts  for?  Bj  being  clothed  with  the  character  of  widow, 
she  gets  a  sam  equal  to  that  which  her  husband  covenanted 
she  should  receive,  and  the  court  is  bound  to  consider  that 
she  obtains  tliat  for  which  she  contracted.    The  case  is  dif* 
fcrent  from  an  ordinary  contract.    There  was  no  breach,  nor 
any  debt  in  the  life-time  of  the  husband.    The  distinction 
between  performance  and  satisfaction  is  important ; — ^whena 
there  is  a  question  of  satisfaction,  there  must  be  a  referemra 
to  the  intention.     Satisfaction  is  a  substitution  of  one  tbii^ 
for  another ;  ai|d  the  question  in  cases  of  that  kind  ia  whe- 
ther the  substituted  thing  was  given  for  ihe  thing  proposed* 
But  when  there  is  a  question  whetlier  there  has  been  a  per* 
formstnce  with  reference  to  the  tiling  contracted  for,    thf 
questions  are, — whether  that  which  was  contracted  to  be 
given,  has  been  actually  given ;  what  has  been  contracted  to 
be  given? — a  certain  sum; — ^and  in  what  event? — in  the  event 
of  the  husband  s  death.     When  the  sum  is  actually  givep 
witliout  reference  to  the  marriage  contract,  it  is  a  perform- 
ance.   The  cases  of  Haynes  v.  Mico,  and  Devese  v.  Pontet, 
rang^  under  a  diffdrent  class.    The  former  appears  to  have 
proceeded  oo  the  question  as  to  what  was  to  be  done  in  a 
case  of  testacy.     It  is  somewhat  eitraordinary  that  Lmrd 
TAur/ow  should  first  have  delifered  an  opinion  recognizing 
the  doctrine  and  applying  it  to  a  case  of  testacy,  calling  it 
a  covenant,  and  not  a  debt;  yet  the  reporter  states  him  lo 
have  suspended  his  judgment  till  a  future  day,  and  we  have  not 
a  veiy  omnect  account  of  what  passed  afterwards;  for  without 
answering  his  own  judgment,  he  appears  to  have  taken  up  the 
case  m  die  doc^ne  of  satisfaction,  patting  it  on  the  footing 
of  m  mUmry  debt.    The  question  would  seem  to  have  beau 
MtlHr,  whfllfaer  by  what  the  testator  left  out  of  his  assets, 
lie  had  sot  paforswd  hia  covenant.  With  regard  to  Deoeif  v. 
PmM^  it  aHiy  be  aufficifliit  to  aay  with  tha  Lard  Ghadeellor, 

that 
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2818.        that  die  covenant  was  entire,  and  not  of  a  nature  to  l^e  Mt!9« 
^^^^     fied  by  the  provision  made  by  the  will.  When  the  subject  camf 
«•  before  the  Lord  ChanceUor,  in  Gart/uhore  v.  Chalie,  it  was 

very  minutely  examined,  and  sifted  to  the  bottom :  and  it  is 
now  considered  Co  stand  on  the  principle  before  stated,  that 
construiiq;  the  covenant  with  reference  to  its  nature,  and  to 
that  which  alone  gives  the  wife  a  right  at  all,  viz. — ^the  cod* 
tract  of  marriage,  the  question  must  be  always,  is  the  cove- 
nant performed  ?    Taking  this  to  be  the  law  of  the  court,  let 
us  apply  it  to  the  present  case.     Does  not  the  wife  take  the 
same  interest,  and  from  the  same  source  i    She  takes  a  dis- 
tributive share  as  in  the  cases  referred  to ;  precisely  the  same 
portion  in  the  character  of  widow  she  would  be  entitled  to 
under  her  marriage-contract.    She  takes  it  by  operation  of 
law,  and  not  under  the  testator^s  intention,  for  although  it  was 
intended  to  have  been  divided  according  to  the  arbitrary  dis- 
cretion of  the  executors,  yet  that  being  disappointed  and  to- 
tally out  of  the  question,  the  rule   of  distribution   is  the 
same  as  if  there  had  been  an  absolute  intestacy ;  she  takes 
not  by  any  intention  of  the  testator,  for  be  had  intended  t 
very  different  mode  of  distribution.     It  is  not  necessary  to 
consider  what  would  have  happened  in  the  case  of  any  har- 
gain  between  the  executors  and  the  widow;  nor  what  might 
have  been  done  in  such  a  case,  and  the  subject  cannot  derive 
any  assistance  from  the  intention.    The  widow  receives  it 
not  through  the  medium  of  the  will  alone,  but  of  the  sta- 
tute ; — that  is  the  measure  and  source  of  it ;— it  is  exactly  the 
same  as  if  there  had  been  an  absolute  intestacy.    How  then 
can  there  be  a  distinction  that  ihe  distributive  share  if  taken 
under  a  quasi  intestacy,  should  not  operate  as  a  peiibrmance, 
and  yet  that  if  taken  under  an  absolute  integtacy  it  shouU  so 
operate  ?    Does  she  not  receive  it  absolutely,  and  pknojurt  f 
There  is  precisely  the  same  question  in  the  one  oase  as  in  the 
other.     Every  nile  and  principle  in  all  the  cases,  asid  in  the 
last  review  of  them,  equally  applies  to  the  present  case,  via. 
tfiat  the  widow  is  deriving  as  widow,  and  undec  her  mairiage- 

contract, 
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eon  tract  9  more  than  she  would  receive  under  the  covenant 
To  adopt  any  other  rule  would  be  to  decide  on  those  nice 
distinctions  which  have  been  jusdy  reprobated.  In  substance 
tbe  widow  gets  all  she  had  contracted  to  have  in  this  case  as 
in  the  others.  I  am  therefore  bound  to  say,  that  die  takes 
her  distributive  share,  but  not  in  addition  to  the  sum  which 
was  to  be  paid  to  her  under  the  covenant.  It  is  not  my  in* 
teotio'i  to  impeach  die  decisions  in  Haynen  v.  Mico  and 
Detest  ▼.  Poniei  ;  but  it  is  not  necessary  to  consider  those 
^  as  in  my  opinion  they  do  not  affect  the  present. 


1618. 


GOLOSMIO 

V. 
GoUliMlD. 


MOHUN  V.  MOHUN. 

TOHNMOHUN  made  his  will  in  tbe  following  words :— . 
"  I  John  Mohun,  of  the  township  of  Comforlh^  do 
make  this  my  last  will  and  testament.  I  leave  and  bequeath 
to  an  my  grand-children,  and  share  and  share  alike,  as  wit-v 
ness  my  and  seal,  this  14th  day  of  Jpril  1814."  The 
win  was  attested  by  three  witnesses.  On  the  same  paper  were 
written  the  following  words,  without  date,  but  proved  to  have 
been  executed  on  the  same  day  as  the  will ; — ^  And  further, 
I  ^ppoiat  TAomes  Haswell  and  Thomas  Eggleston  my  trus- 
tees for  ail  my  grand-children  and  nieces,  as  witness  my 
hand/'    Hiis  codicil  was  attested  by  three  witnesses. 


Rolls, 
March  7. 

These  wordii 
in  a  wiU,  •«  I 
*«  give  to  an  my 
"  gnnd-chil. 
**  uren,  and 
**  ibare  and 
•'BharaaUka,* 
— ♦<  and  I  ap- 
*«  point  A.  B. 
«<aiMlC.  i>. 
**  tnistecs  for 
**  my  grand - 
<*  cikildren  and 
**  nieces,"  pass 
no  interest  in 
the  real  estate. 


Tbe  testator  was  at  the  execution  of  his  will,  and  at  his 
death,  entided  to  real  and  personal  estates ;  and  administra- 
tion, with  the  wiU  annexed,  was  granted  to  the  mother  of  one 
of  Us  grand-children  during  his  minority. 


Tbe  testator  left  nine  grand-children;  and  the  biU  was  filed 
by  five  of  them  against  the  remaming  four  (one  of  whom 


r. 
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1818.  MPas  the  testator's  heir  at  law),  the  trustees,  Eggleston  and 
MoHuii  HasweU,  and  the  nieces  of  Uie  testator ;  charging  that  ilie 
effect  of  the  will  and  codicil  was  to  devise  and  bequeath  alt 
the  testator's  real  and  personal  estate  to  or  in  trust  for  the 
plaiotiffa,  and  his  other  grand-children,  in  equal  bhsres,  and 
that  the  plaintiffs  were  therefore  entitled  each  to  one*ninth 
part  of  the  real  and  reaiduarjr  personal  estate  of  the  testator, 
and  praying  tliat  tiie  will  and  codicil  might  be  established,  and 
the  trusts  carried  into  execution  ;  that  the  rights  of  the  plain* 
tiffs  to  the  testator's  real  estates  might  be  ascertained  ;  an  ac- 
count of  the  rents  and  profits,  and  a  receiver. 

Mr.  Bell  and  Mr.  Mascall  for  the  plaintiffs,  Mr.  RoupcU 
and  Mr.  Charles  Harrison  for  defendants  in  the  same  interest, 
contended,  that  the  testator's  ititention  \^as  by  this  will  to 
pass  the  whole  of  his  real  and  personal  estates.  By  appoint- 
ing trustees  he  must  be  taken  to  have  intended  to  give  them 
some  property  over  which  a  trust  was  to  be  exercised,  other- 
wise the  words  are  entirely  rejected;  and  being  appointed  trus- 
tees to  his  grand-children  and  nieces,  the  beneficial  interest 
vests  in  them.  If  he  had  said  be  left  all  to  his  grand* 
children,  it  would  clearly  have  been  sufficient  to  carry  the 
whole  of  his  real  and  personal  estate.  The  court  bymerelj 
transposing  the  word  **  all,**  so  as  to  make  it  "  all  to  my 
grand-children,"  instead  of  *'  to  all  my  grand-children,"  will 
give  effect  to  the  intention.  If  tlie  Mord  "  all"  does  iwt 
refer  to  his  property,  it  has  no  meaning,  for  the  words  "mj 
grand-children,"  would  necessarily  include  all  hb  grand* 
children. 

Mr.  DoTcdeswell,  for  the  nieces,  contended,  tliat  the  two 
instruments  were  to  be  taken  together  as  one,  and  that  the 
nieces  must  be  included. 

Mr.  Agar,  for  the  heir  at  law,  insisted,  that  the  bill  must  be 
dismissed  with  costs,  there  being  dearly  no  words  to  dbia- 
herit  the  heir. 


r. 
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T&e  Master  of  fAe  Rolls  wa5i  clearly  of  opinion  that        ISIS. 
there  was  no  pretence  whatever  for  saying  ^tfaat  this  will       mohun 
affected  the  real  estate ;  that  it  was  unfortunate  that  there 
should  be  so  much  obscurity,  but  that  every  thing  was  left  to 
guess  and  conjecture ;  both  as  to  the  persons  who  were  to 
take^  and  the  property  to  be  taken. 

Bill  dismissed  against  the  heir  at  law  and 
the  trustees,  with  costs;  and  against  the 
other  defendants,  without  costs. 


BNB    OF  TH£    FIRST   PART. 


S.  Brooke,  Printer,  35,  Paternoster-Row,  London. 
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dORfiOIf  vl  GORDON,  I^liER,  dui  BOORKE.    ^ ,  i^iis.    , 


M 


IL  jigi^'  joaoffed  on\ibe  pat  of  tie  deftlMbtit  Jdmel"  Motion  by  mi 
Gohbn,  to  dkckarge'  an'  older  .for  reading  on'  tKe  dlschar^^'aii^ 
ttifll  9t  an  100116  dinecfed  at  the  bearing  of  thia  catioe,  thfe  ?nj  0*0^016  uua 
deposilioii^of  iltt9*HMmlah€lcrd9n,  dccea0edy  taken  ttinfef  of  an  issue 
a  ctmmiiasloo'  forexaltiiningl  ho'di  beHe  me;  on  the  gioliDd  the  hearing, 
tbnt^one  of  tbe  oommMbiMfiti  wlio  toob  the  eaamiiiation  %taa  ^^^^^^ 
iIm  ao)idtor  or  k«  a»iit  of  tbe  plaiiltiff,  k  a*  0mt  in  die  mined  dfftow 

_,  ^  "^  «Me,  on  the 

GooH  <rf  Sfconte*  jn'iSnof&iifld^  rdatibg  to  the  aame  matlerv  groimd  Uiat 
» •  V  •     15       .    .     »•  «toe  of  the 

wAtdi'ane  in  dlB|iBle  latha  caasei  commisuoners 

He  hiU  wa#  fifed'lor  die  p«rpo0eof  oettingfasidev  on  di^  !!^n?of^he 

gOMB^of  AMid  aid'  nmeprtMMalion,  certahi  artklev  of  pibdntiff,in 

agM«iuentj  dathd"  3 1  «lf  JIf nn^ft'  1 790.    ^  By  aft  onkt  made  iit  iinui,  relative 

di»e«MexM'die«iiiotMiof  the  pIrfiiUff/ on'  tfa0  4di  ^gfriT  lobj^eet"^^^ 

1800,  nteoafltaHMfibti  itmied  for  dMf  eiUnflMiofl  cte  b€nt  md  refused:  the 

^  motion  not 

ef'  Mni;  libMkigMil  Gmdmii^  Th»  defiMd4itc  did  mft'  jdla  iff  being  made  till 
daaccftniniiiaM^Mdit'Waa^dk  arid  tioT  and  after 

T4taMiiaGW|ftmy.iirwltott  tbe-depoai^iv  ^dtl^'i^d* 

tafcaa/ea  the  ^401  >Oefbter  \%i^-  at  the  hearing. 


Vol.  I.  M  At 
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1818.  At  the  time  of  the  ekainiiiation,  a  sttitwas  and  is  yet 

Gordon  depebding  in  the  Court  of  Session  in  Scotland,  in  which  the 
OoRoojf4  defendant  James  Gordon  is  pursuer,  and  the  present  plaintiff 
h  defender,  for  compelling  the  implement  or  speciBc  per-^ 
formance  of  the  covenants  contained  in  the  same  articles  of 
agreement,  whieh  are  sought  to  be-  set  apide  by  the  present 
suit.  It  appeared  by  4ffidi(vits  of  the  deTendant  James  Gor- 
don  and  his  agents,  that  Thomas  Gordon,  one  of  the  com- 
missioners by  whom'  the  depcfeitions  were  taken,  was  the 
agent  or  solicitor  of  the  present  plaint^,  in  condneting  hi^ 
defence  in  the  Scotch  cause*. 

The  English  suit  came  on  to  be  heard  before  the  hie( 
Master  of  the  Rolls  in  December  I8l6,  when  an  issue  was 
directed  to  try  the  fact  of  the  plaintiff's  legitimacy.  The 
plaintiff  in  August  1817,  obtained  an  order  to  rehear  thn 
cause,  and  on  the  6th  August  I8]7t  an  order  was  made  bj 
the  late.Miwter  of  the  Rolls  for  publication  of  the  deposition* 
of  Mrs.  Gordon,  taken  under  the  commission,  and  that  they 
should  be  read  at  the  re*hearing  of  the  cause.  On  the 
8th  August^  notice  was  given  by  the  defendant,  of  a  motion 
to  be  made  before  the  Lord  Chancellor  to  discharge  that 
order^  and  requuriiq;  the  plaintiff's  clerk  in  court  not  to  paas^ 
poblication  till  after  the  hearing  of  the  motion.  The  motion 
was  .on. die  d7tli  November  1817  refused  by  the  Lord  Chan* 
,  cellor.    It  appeared  by  the  defendant's  affidavit,  that  the 

depontions  in  question  were  in  faet  pobiillied  socm  after  the 
order  of  the  6lh  August  1817,  notwithstanding  tlie  def«id- 
ant's  notice  not  to  publish  them  until  the  heariiig  of  the 
motion  before  the  Lord  Chancellor ;  but  that  the  defendant 
had  not  seen  them  till  the  4th  or  5A  Deeemher  1817,  at 
which  time  he  first  became  acquainted  with  the  iact,  that  one 
of  the  coonnissioners  by  whom  the  depositions  were  taken, 
was  named  Thomsis  Gordon;  mbM  he  immedi^y  directed 
.  J    .  . .  euijuiries  to  be  made  through  his  agents  in  Scotland,  whether 

he  was  the  same  Thomas  Gordon  who  was  the  law  agent  in 
::.  .  that 
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4fcit  covhtry,  of  the  phtindff  in  diis  siut;  bnt  on  sifctoutat  of       1818. 
the  iHiie^  of  the  defendant's  agent  in  Scotland^  and  other      oordoit 
<JininistaDceS|  affidavits  stating  the  result  of  sutti  enquiries      ^^'      ., 
dDuId  not  be  procored  before  the  £d  FebrUaiy  18 18.    In  the 
ifiean  tmie^  the  plaintiff  having  obtaibed  the  order  for  re* 
beating  the  caasie  before  the  lite  Master  bf  thfe  Rolls,  abd 
for  advancing  the  cause,  it  was  accordingly  re-heard,  and  the 
dbpositionk  r^d  on  the  9th  December  1817 ;  but  his  Honour 
on  such  re-bearing,  directed  an  isftue  for  the  same  purpose, 
and  in  the  saoie  terms,  as  on  the  original  hearing ;  and  dn 
cnierw^  made  by  the  Lord  Chancellor  on  the  12th  Fe* 
bruary  1818,   that  the  depositions  of  Mtrs.  Gordon  should 
be  read  on  tke  trial  of  the  issuei 

Mr.  Jlg€^  aAd  Mr.  Roiqiell,  in  kuppbrt  of  the  niotlbn,  com 

teamed,  that  inasmuch  as  neither  a  solicitor,  nor  the  clerk  to 

a  joJicitor,  for  either  of  the  parties  in  the  cause,  is  oom^ 

peteot  to  act  as  a  coaunissioner,  but  the  depositions  taken 

Jbefore  liira  will  be  suppressed,  the  same  rule  must  apply  to 

a  solicitor  in  atioiber  caose  between  the  same  parties,  and 

rebcing  to  the  same  subject  matter.    And  they  referred  to 

Newie  V.  Foot  (a),  Fricker  v^  Ifoore  (6),  Selwyn's  Case  (c)^ 

Tke  King  n.  Wallace  (d>  Anonymow  (e),  and  Cootk  ▼.  Jmk^ 

^^  CO*    'I^  application  to  the  court  cOuld  not  be  made 

earlier,  for  until  the  depositioUs  were  published,  the  defend* 

ant  Jiad  not  the  means  of  knowmg  who  were  the  commis* 

aiotoers ;   and  the  re-hearing  took  place  in  a  very  few  days 

after  the  publication. 

Sir  Sanutel  Rondlfy  for  Ae  plafaitiff,  opposed  the  motiolt^ 
Msting  that  the  authorities  applied  only  to  the  case  of  the 
comaussioner  being  solicitor  in  the  same  cause  in  which  tlie 
deposidoiis  aie  to  be  used,  and  not  to  a  case  like  the  present, 

(m)  tRtp.  imCh.  39$.    2  DUk.         (c)  f  DicJk.  56:1. 
T9S^  8.  C  by  the  uum  of  Stwt9»         \d)  3  T.  R,  403. 

i*)  Bnk.  J89.  If)  «  Vt$.  IS, 

M  2  where 


1^^  C4^.  m  CHA^  c:ery. 

GoRooN      wlvch  ^ey  oould  new  be  made  use  of.    Xt  is  true  t^at  d^; 

Goaiiox  ^^^  ^^  l^twe^Q  the  oanie  parties,  but  ia  diff^ut  cb%- 
racterSf  although  the  same  questiou  ma;  arise  io  hfi^  TV. 
filct  of  Ih(>mas  GardciH  hfumg^  one  of  the  cami|[i^tQnei§. 
might  have  been  known,  to  the  defendant  long  agcji  ior.the, 
oaines  of  the  commissioners  might  have  been  bfii,  on  enguirjr. 
Xhe  defendant  baymg  sufibred  the  depositions  to.  b^  used  at 
the  re-hearings  now  seekSf  on  mere  techmcal  groundi^  to  disr 
charge  the  order  for  reading  them.  The  mption  is  iireg|ttli|r^ 
as  being  on.  the  part  of  the  defendant  Qordon  al9ne|,^and.ilot^, 
of  all  the  defen4antsu 

The  Lorh  Chancellor  in  the  course  of  the  argument^ 
observed^  that  from  some  of  the  common  lawbooks  tt  would 
seem  to  have  been  considered  that  an  order  for  neadipg  i^ 
positbns  at  the  trial  of  an  issue  was.  necessary  to  make  tke 
depositions  evidence^  whereas  the  effioct  of  the  order  is  menefy^ 
to  make  them  evidence  without  the  necessity  of  proving  tiie. 
bill  apd  answer.    The  parties  nitty  make  the.  depodlioiisi 
evidence  without  any  order,  by  reading  the  billi  answer,  abd 
i^sue  joined,  as  mtroductory  of  the  depositions;  but  the  order. 
of  this,  court  is  an  authority  to  the.court  of  law  to  veceive  llie. 
depositions  without. 


The  LoR0  Chancellor,  at  die  dose  of  thetigumini^. 
directed  the  solicitors  on  both  sides  to  attend  him  on  Jlfiqiid^^ 
die  ^SdFebruofy,  at  the  House  of  Lords(a),  when  his  Lord- 
ship communicated  to  them  his.  judgment  ia  writing  in.  the 
foUowiiq;tanns: 

As  fiur.as  I  have  been  able  to  obtain  information  rsspectiiy 
the  piactice  of  the  court  m  a  case  of  diis  sort,  I  think  that 

(fi)  The  Lord  Chancellor  did  not  this  day,  bnt  was  occnpied  b  hear- 
sit  ia  the  Coart  of  OianGery  oa      lag  appctdt  ia  ^  Homo  of  Iiorda.' 

whien 
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^k^^  a  dc^idbn  ck  bene  esse,  to  the  talcing  of  wtifcti  irre-  \t\S. 
)^lanty  of  any  ki'ml  migM  have  been  ^ectuaDy  objected  goudom 
Wtdft  die  heak-ing  of  the  caase^  hak  been  read  at  the  bearing^  ^  ^^ 
ft  j^  of  CDursei  if  any  issue  is  directed,  to  order  it  to  be  read 
\apda  the  trials  upon  which,  it  sihoikid  seetn,  it  would  not  be 
Evidence,  Wing  a  deposition  beforie  issue  joined,  widrout  sudi 
ilA  ottfer.  It  is  not  decessary,  it  ttiis  be  so,  to  determine 
iifbit  is  the  dETeci  of  a  pe'rsbiti  beiio^  a  cbtntnissbner,  wlio  was 
employed  in  the  Scotch  cause,  is  Mr.  Gordon  was.  The 
fime  ivas  certaniljr  very  shorl  between  th^  piiblishing  the 
dbpoiftion  and  .Ute  re-Bearifag  of  the  cause ;  but  bii  the  other 
hand,  tfie  party  should  have  applied  for  timi  to  examine 
whetber  ike  de^sTnoiis  published  bad  been  regularly  taken, 
(wfitch  I  thini  ought,  upon  a  motion,  to  have  been  grantect, 
ia  \i  s^nis  b  be  considered  in  practice  as  too  lat^  to  bbjieet 
When  tbe  cause  is  actually  re-liearing%  even  if  it  bad  tiot  been 
inown  that  a  person  of  the  name  of  ^ordoh  haci  aeted  ks  k 
commissiouer,  and  diat  fact  was  known,  or  might  have  been 
kdbwn  by  all  concerned,  some  days  before  ihe  re-beai'ing, 
and  wodld  have  been  a  just  ^dund  for  such  a  motion  ;  and 
I  thbik^  therefor^,  according  to  the  practice,  the  order  to 
ttad  thk  deposition  oii  the  tiial  Cannot  nbw  be  discharged. 


m 


MORTIMER  V.  W;EST. 

FORD  V.  WEST.  F#6.  i«. 

^n  order  nia^e  in  these  causes  on  tlie  l6tb  Decern-    Where  •  Mas* 

ber  1817,  it  was  referred  to  the  Master  to  look  into  {£tTS2  roU» 

tbi  biffe,  and  ascertain  wbetKer  t"hey  were  both  for  the  same  ^®"  ^^^  *® 

zmEners,  arid  ii  they  were,  tbien  to  certify  whicb  of  the  bills  and  that  one  of 

^^  most  for  xtie  beneit  of  tbe  infaiits,  who  were  partres,  to  for"the*beo(efit 

tk  prcdeciifiSdf ;  wilh  Kbcrty  for  tEhe  i!l(a8ter  to  state  any  sjpecial  ^eifto  he^ro- 

^J^Dulliyfices^    ^e  Master,  on  die  ^4th  tiecember  1817,  •^cuted,  the 
»  »:  ....•.,   r-  *.i  ..J  .   ;.  •  »     ••     court  would 

not  stop  the  other  suit,  unless  on  payment  of  costs,  and  by  contend  there  being 
BO  decree  in  cither  canse. 

reported, 
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1818,       reported,  that  both  the  bills,  so  far  as  they  related  to  the 
lIoRTiMBR    pergonal  estate  of  Richard  MorHmer,  the  testator  named  ip 
y^^'  the  pleadings,  were  for  the  same  matters;  but  diat  the  hiil, 

H\  th^  first  ca\ise,  ppntaine<}  the  proper  charges,  and  prayed 
V.  the  proper  relief  rei^pecting  his  real  ests^tes,  which  the  secon4 

^*'^^  pause  had  omitted  to  do:  For  which  reason^,  be  was  qf 
ppinion,  th^t  the  first  bill  was  the  n[iost  proper,  and  (or  th^ 
|)enefit  of  the  infants,  to  be  prosecuted.  It  appeared  by  the 
ytatemept  in  the  Master's  report,  that  bot^  the  «uiu  were 
instituted  by  persons  claiming  to  he  entid^d  to  the  real  and 
personal  estates  of  Richard  Mortimert  dec^asfd,  as  devisees^ 
f^nd  le^tees  under  his  will,  against  his  devisee^  in  trust  and 
pxec^tors  ;  and  the  biU  in  the  first  suit  contained  ^which  th^t 
\n  thp  second  4i4  not)  various  charges  of  breaches^  of,  trusti 
find  malve^tiqn,  by  the  devisees  in  trust  aqd  ei^ecvtors ; 
raised  several  questions  on  the  construction  of  the,  will, 
find  prayed  an  account  of  the  re^^  and  personal  estates,  tjbat 
the  trustees  and  executors  mjght  he  charged  for  their  breach^ 
pf  trust  an^  neglept,  tl^at  the  rights  of  all  parties  in  the  re^l 
and  personal  estt^tes  might  be  declared,  an  allowauce  of 
paintenaqce,  ^nd  a  receiver;  the  bill  in  the  second  suit 
merply  praying  an  account  of  the  personal  estate,  that  th^ 
rights  of  the  parties  thereiq  might  be  ascertained,  an  allow- 
ance of  iqaintenance,  and  a  receiver^  There  had  ^en  nq 
flecree  in  either  of  the  causes, 

Mr.  BeU  for  the  defendants,  now  moved,  on  the  Master^a 
^poft,  that  the  bill  in  the  second  cause  might  be  dismissed 
with  posts^  to  be  paid  by  the  adult  jplaintiffs  in  that  cause. 

Mr.  Hart,  contra,  objected,  that  there  was  no  audioritjr 
for  such  an  application,  and  that  the  court,  although  it  wouli} 
|iot  suffer  both  the  suits  to  go  on  in  the  names  of  the  infants^ 
pould  not  prevent  the  other  parties  from  proceeding  at  their 
own  risk.  The  plaintiiFs  in  the  second  cause  ought  to  b^ 
gUowed  their  costs  out  of  the  estate,  and  the  proceedinga 
may  then  be  stayed^ 
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The  liOBD  Cb4MC£LLor  said  it  was  clear  that  both        1818. 
bflls  ought  not  to  go  oo.    If  there  are  two  suits  by  creditors,    BtoitriMia 
and  no  decree  pronoanced  in  either,  the  court  canqot  stop  «. 

either  of  the  suits.    In  the  present  case,  there  not  being  anj 
decree  in  either  of  the  causes,  yoi|  can  only  stop  the  second 


Wt«T. 
FOKB 


on  their  terms,  fix.  on  payment  of  their  costs.  Wbst. 


An  order  was  ipad^  by  consent  of  the  plaintiflb  and  i^  - 
feudants  in  both  causes,  that  the  proceedings  iq  the  secopd 
cause  be  stayed ;  fhe  costs  gf  all  partjes,  as  between  solicitor 
and  client,  Ip  be  t^xed  and  paid  Qn^  of  the  testator's  personal 
estate;  and  that  in  case  the  plaintiffs  in  the  first  cause 
should  delay  proceeding  therein,  tlifi  plaintiffs  in  the  secon4 
cause  should  be  at  liberty  to  apply  to  this  f:ourt  for  leave  to 
proceed  in  the  second  causci  or  to  have  tb(e  carriage  of  the 
fint  causer 


PREBBLE  V.  BOGHURST.  lSg',f4. 

Jutu  2, 9. 

JOHN  PREBBLE,  by  bond,  dated  \Oiii  Jugust  176S,   Bomientrre4 
beanie  bound  to  Hans  Slqarie  and  John  TUden  in  2000/,  h^^r^^ 
subject  to  a  condition,  whereby,  aftcir  reciting  that  a  mar-  Jl^^jjj^j . 

riage  was  intended  between  the  obligor  and  Mary  Townsend,  be  void,  if  bis 
T    t        -■        .  1-  ^  •  -L  •  •  r  intoidetl  wife 

and  that  the  obbgor  was  to  receive,  on  the  marriage  with  ^honld  snrriTe 

JiiiDy  and  if  hu 
bein,  Act.  ahoiild  fHiy  to  the  obligees,  for  her  benefit,  1000/. ;  and  alfio,  if  the 
obtt^or  shonld  ranrlve  his  intended  wift,  and  there  stiould  be  chiTdren  of  bcr  b^ 
bioi  living  at  his  death,  ami  his  heirs,  dec.  thonid  pay  to  the.oli|is<es  lOOO^  in 
tmst  for  the  children ;  ^*  and  further,  if  the  obligor  shonld,  ai'auy  time  dmritif 
khnmfmni  lifr,  become  seised  of  any  meaiuages,  lice.'  in  possession,  and  shonld 
settle  the  mmc  npon  his  intended  wife,  and  the  ^sne  of  the  marriage,  by  such 
l^ood  conveyances  in  the  hiwas  counsel  shonld  advise,  in  9uch' parts  and  pro* 
fNMtions,  and  to  soch  use  and.  nses»  •»  should  he  thought  reqnisite,  the  better 
to  piake  a  provision  tor  her  in  ease  she  should '  survive  the  obliiror."  The 
nU^r  sarvWcd  bis  wife,  had  seveiml  cltUdrm  by  her,  bi^tiiidNat,  during  tiiat 
covertpre,  acquire  any  lands  In  posaenion :  after  her  death  he  married  a  second 
vKlb,  acquired  lands- in  pessesftion,  and  died  without  making  any  KCttlrment  of 
such  ^nds ;  held,  that  the  words  of  the  (M>ndition  were  not  confined  to  snch 
lands  as  he  sbMd  acquire  during  the  eontinnakice  of  the  first  marriage,  but  a 
settlement  was  decreed  on  the  children  of  the  first  marriage  as  tenants  in  com- 
mon in  fee,  ef  the  lands  the  obligor  had  acquired  after  the  death  of  his  first 
Wife. 

her| 


l&lfi.       i)er>^00/v  9P4  Ai«^  fbe  )^eii«  U)Levq«e  pcMUfmedpf  orenr 
Pw^M     ^^'^  H"^^  *  ^^^  considerable  slifre  or  moj^ty  of  the  personal 
^'^  estate,  \^liicl^  W4«  of  TAomai  Townsend,  h4?r  JUte  Ei^tbeo  wi^idii 

jnunedifttaly  after  the  decease  of  her  mother  4f a/y  T(mfi»n4i 
)tb.e  .elder>  wPilld  'coipe  to  ber  daughter;  and  that,  '^  coa- 
sideratioo  thereof,  and  of  the  bve  vhkb  tb«  obligor  b<»r^ 
towards  her  his  intended  wife,  and  for  making  a  provision  for 
her  and  the  issue  of  the  intended  marriage,  in  case  the  mar- 
riage should  take  effect,  the  obligor  had  wgte^^  not  only  to 
pay  such  sums  of  money  to  such  persons,  and  at  such  tines 
as  were  thereinafter  expressed,  but  had  also  agreed,  that  if, 
«f  any  time  during  his  natural  life,  he  should  be  seised  of 
finy  messuages,  tenements,  lands,  and  hereditaments,  m  posr 
session,  that  he  would,  by  such  good  conveyancea  in  the  law 
lis  counsel  should  advise,  settle  the  same  upon  the  said  Mary 
and  the  issue  pf  the  marriage,  in  sudi  parts  and  proportions^ 
and  to  such  use  and  uses,  as  should  be  thought  requisite,  the 
better  to  make  a  provision  for  her  in  case  she  should  surviie 
the  obligor :  It  was  declared,  that  the  condition  was,  that  if 
the  marriage  should  take  effect,  and  Sfary  Townsend  should 
survive  the  obligor,  th6n,  if  the  heirs,  executors,  administrators, 
or  ifs^^s,  of  the  obligor,  should,  within  threfi  ^lonths  next 
after  his  dec9a9e,  p^y  to  the  oblige^! ,  their  ei^ecutors,  ad- 
ministrators, and  assij^s,  1000/.  in  trust  and  for  the  oi^Iy  use 
of  Maty  Townseiid,  her  executors,  administrators,  and  assigns, 
to  be  by  her  and  them  peaceably  and  ^uiet\y  heUi  and  eP- 
joyed^  and  to  be  disposed  of  to  her  and  their  own  proper  use 
and  uses,  for  ever;  a^d  also,  if  the  msuris^e  should  take  effect, 
and  the  obligor  shpuld  survive  his  wife,  and  there  should  be 
any  child  or  children  of  her  by  liim  begotten,  living  at  die 
time  of  his  decjpase,  then,  if  the  obligor's  heirs,  executors, 
adn^islratory,  or  assigns,  paid  to  the  obligees,  their  exe- 
cutors, 8cc.  lOpO/.  in  trust,  nevertheless,  and  to  the  iiuent  to 
pay  ^n4  dispo$e  of.  th^  same  unto  aqid  amongst  all  and  every 
fjf^  sop.^nd  so^s^  d^ught^r  and  daughters,  of  M/iryTouinwid, 
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tgrthe  oUjgor,  in  oqual  sbwm  and  pvoportioiM, if  fh&re  tkoM        181S. 
be  moie  dumooe,  and  if  bat  one,  tben  wbolly  to  that  one,  at     p^^^^^ 
tbeir  respectiTe  age  or  ages  of  twenty-one  yean,  and  in  tbe  »«     . 

nMB  time  to  apply  tbe  inlerest  anting  fr oad  that  aun  for  the 
aole  oae  and  benefit  of  aoch  aon  and  sons,  daiightar  and 
daqgMen^  e^pially,  if  auNre  than  one,  and  if  bnt  one,  then 
jMUy  to  tbe  me  and  behoof  of  that  one;  and  farther,  if  tbe 
manii^  should  take  dhd,  and  the  obl^or  tkould^  at  any 
tun  during  his  mUyral  Uftf  becwne  imed  <f  w^  mesmaga, 
ttamaUM,  tandg,  mtd  hertdkamsnU^  iu  po$$um<mj  and  dioald 
setde  the  same  upon  Mary  Townsend,  and  tbe  iatue  of  die 
marriage,  by  such  good  conveyances  in  the  law  as  counsd 
should  advise,  in  soch  parts  and  proportions,  and  to  such  use 
and  nses  as  should  be  diouf^  lequinte,  the  better  to  make  li 
promion  for  her,  in  case  die  should  survive  the  obligor,  then 
the  bond  to  be  void. 

The  marriage  took  effisct,  and  the  plaintiffl  were  the  issue 
of  Aat  marriage*  Mary  Prebbk,  formerly  Townsend,  died 
ID  1775,  and  her  husband  did  not,  during  the  continuance  of 
^is  marriage  with  her,  become  seised  of  any  hereditaments  in 
possession.  In  178^9  the  obligor  married  a  second  wife,  the 
defendant  Ann  PrMle,  by  whom  be  bad  issue  several  chil* 
dren,  who  were  defendants  in  the  suit.  After  hb  second 
marriage,  he  became  entitled  to  conriderable  real  estates  in 
possession/ 

Jain  Prebik  died,  having  by  his  will  devised  his  real 
estates  far  the  benefit  of  the  defendants  his  widow  and 
the  children  of  bis  second  marriage:  And  the  bill  was  filed 
agpsinst  them  by  the  children  of  the  first  marriage,  praying 
a  settlement  and  conveyance  of  the  estates,  pursuant  to  the 
condition  of  the  bond. 

At  die  hearing,  a  case  waa  directed  to  be  made  fer  the 
opinioD  of  tbe  Judges  of  th^  Court  of  Common  Pleas,  in 
w|iicfa  the  question  proposed:  wmi»  whether,  accordmg  to  tbs 

intent 
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^^l^f  inttnt  of  the  condidoii  of  the  bond,  the  obligor  would  coift* 
Pabsii^s  mit  a  breach  of  the  conditioiiy  if  he  did  not  make  a  settlement 
BoaiiyaiT  ^^  *^  subicquenily  acquired  estate  upon  the  issue  of  the 
first  marriage.  Th^  case  havmg  been  argued  in  the  Court  of 
Common  Pleas  on  the  SOih  Jpril  1817  (cr),  the  learned 
Judges  of  that  court  certified  their  opinion,  that  according  to 
the  trap  intent  and  meaning  of  the  conditioit^  John  Brebbk 
having  survived  Mary  Prtbblt,  formerly  Townsend,  would  not 
cpmmit  a  breach  of  such  conditiou,  if  he  did  not  make  a 
settlement  of  the  snbsequentij  fioqiiired  estate  vpon  the  issue 
of  the  first  marriage. 

The  cause  now  came  on  for  ftirlher  dbections  before  the 
Lord  Chancellor,  assisted  by  Lord  Chief  Baron  Richardi  and 
'^r.  Justice  AbbotL 

Sir  Samttel  Romilly,  Mr.  Hart,  Mr.  BeU,  and  Mr.  Wak^ 
field,  for  the  plaiutifFs,  contended,  that  even  supposrag  this 
were  the  case  of  a  will,  it  would  be  impossible  for  the  court 
to  controul  the  express  words,  ^*  at  any  time  during  tfae  life 
of  the  obligor,*'  so  as  to  confine  them  to  a  particular  period 
of  his  life;  but  that,  in  a  question  on  a  bond,  the  court  would 
adhere  much  more  strictly  to  the  words  of  the  iiistromenti 
than  in  one  which  arises  on  a  will.  The  condition  provides 
for  three  events,  or  rather  makes  a  disposition  of  the  property 
in  tliree  different  cases :  first,  if  the  husband  shall  die  in  his 
wife's  life-time,  then  his  executors  are  to  pay  1000/.  for  ber 
use;  secondly,  if  the  obligor  should  outlive  bis  wife,  snd 
there  should  be  any  children  by  the  marriage,  in  that  case, 
1000/.  is  to  be  paid  at  the  obligor's  decease  for  the  use  of 
those  children  5  and  the  third  case  in  the  condition,  and  which 
is  completely  absolute,  and  not  coupled  with  or  depending 
on  any  contingency  of  survivorship,  is  that  on  which  the 
present  question  arises,  viz.  if  the  marriage  should  take  effect, 
and  the  obligor  should,  ^'at  any  tim^  durii^  his  lifey"*  become 

(a)  7  Towrf.  53», 

seised 
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leited  of  way  messiuiges^  &c.  )n  p^iueqAoa,  9&d  diouId'ietUe       .l&IS. 

the  same  on  his  wife  and  t|i9  isiue  pf  ttie  Biarriagfej  by  such     ,p^[^i^ 

good  conveyances  in  die  law  as  counsel  should  advise,  i<9     ^     *'    ' 

such    parts,  &c,  mid  to  such  use  and  uses  aq  shpuld  b« 

thought  reqaisite,  the  better  to  mafce  a  provision  for  Maty 

Towusend,    in    c^se    she    should   happen  tp  ^Mrvive  JoA(» 

Prebbkr    The  latter  words  canno|!t  b<s  coi)strued  absplutely^ 

they  must  be  taken  with  reference  to  that  j^xt  pf  t^ie  prch 

Tiubn  which  is  for  the  benefit  of  the  wife;  but  they  cannot 

controul  the  operative  part  of  th^  condition  which  relates  tp 

file  issue.    They  must  be  understood  s^  applicable  to  only 

poe  Qf  the  several  objects  of  the  provisiop^.  The  words  were 

unnecessary,  because  the  wife  could  not  be  entitled  to  a^ 

provision  unless  she  survived  the  husband.    Tlie  provisions 

of  this  instnim^t  are  for  the  benelit  of  die  issiia  as  veil  as 

of  the  lyife,  and  there. could  be  no  reason  why  the  circua\- 

stance  of  her  survivofsiiip  should  destroy  the  other  parts  of 

the  provision. .  |t  would  be  to  put  a  violent  construction  on 

this  clause,  to  hold  that  the  wliole  provision  is  to  depend  on 

that  event ;  to  contend  for  such  a  coqstruction,  is  in  effect 

to  call  on  the  court  to  insert  the  fyord^  '^  if  she  shall  happen 

to  survive  her  husband."    But  it  is  also  contended  for  the 

defendants,  that  the  condition  is  to  be  constrt^ed  as  extending 

cuily  to  such  real  estate  as  the  obligor  sh^^uld  becoine  entitled 

%o  during  the  joint  lives  of  himself  and  Marjf  Turcns^/id:  but 

the  words  of  the  instrument  do  not  warrant  any  such  coiv- 

structiou.     It  is  expressly  provided^  that  he  is  to  settle  all 

lands,  &c.  he  shall  acquire  "  ft  any  time  during  bis  natural 

life;"  whicli  words  the  court  cannot  be  warrante^l  in  restmin- 

ing  to  a  particular  period  only  of  his  (ifip,  vi^.  the  joint  lives  of 

biniself  and  Mary  Townsend,    The  constructioa  contended 

for  by  the  plaintiffs  is  also  supported  l^  the  recital^  y4iich 

expressly  states  the  agreement  to  have  been,  not  only  to  pay 

the  sums  of  money,  but  also  to  settle  such  lainls  as  he  should 

tiecowe  entitled  to  during  his  life,  referring  to  exactly  the    { 

fame  sort  of  settlement  as  is  provided  in  the  operative  part 

0(    ( 
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Iftlk.       f>r  Ibe  cbilicRflon.    ItwHl  b«  cohUMdH  hbwa^r,  Atft  ir 

ruu^LL     ^^^^  ^  Huppdtfed  thiit  tte  obligot  taveAot  to  f^tit  it  out  bf 

«.  his  power  to  make  any  proviMin  foV  the  diildren  erf*  a  sttK- 

B*oiiuas¥.    ^^^^^  mmiriage.     But  the  totttt  ih  hdt  at  Bberty  to  takfe 

iftto  Gonsidieratioti  any  sap^kfd  or  conjectural  ititeotion  of 

the  oMigOr;  the  constnjctioo  iniin  depekid  on  the  i^ordi  of 

lh«  Histrum^t  itsdf.    It  is  pn/bkhh,  hbwever,  Aiat  the 

«Migor  did  Hot  foresee  o^  iintietpiile  at^  second  inafiiage. 

Bolides  the  libhd  does  not  tiender  it  imperative  on  the  partf 

lb  lay  out  his  knotaey  ih  lindU ;  it  6&n  n6i  at>|dy  to  nibney;  or 

«ireii  to  leasehold  lainls;  oatfMT  bbth  thbsb  d^cri{lHotis  of 

^rot)erty  he  was  left  at  liberty  id  ^ronde  tbk  Hie  isBvH  df  k 

tiecond  marmtge* 

IMr.  Sortcko^-Generdl,  SirJrtKurPTggoii,  Mr.  jtnipe^ 
ted  Mr.  fVingJield,  for  different  defendanti  ip  the  same 
ifiterest,  submitted  that  the  decision  of  the  Court  df  CJominoii 
Pleas  was  rights  and  that  die  condition  was  to  be  cohsiriied 
hefe  as  in  a  court  of  laW.  tt  is  an  established  rule,  that  die 
condition  of  a  bond  is  to  be  construed  favourably  for  die 
obligor.  It  is  so  laid  down  by  Lord  Coke  in  Laugkier's 
case(a)y  and  is  supported  by  otlier  authorities.  If,  therefore, 
the  intention  be  dubious,  that  construction  which  is  bene- 
ficjal  to  (he  obligor  is  to  be  preferred.  When  the  whole  of 
ihis  instrument  is  attendec(  to,  it  appears  to  have  been  die 
intention  to  settle  such  lands  only  as  he  should  acquire  daring 
ffie  coverture :  and  not  to  settle  aVi^  lands  except  hinds  where- 
m  his  intended  wife  was  to  be  entitled  to  some  bmeficial 
interest.  Ete  contemplated  only  hinds  in  which  his  wife  was 
to  have  an  interest  Tbe  words  *'  the  belter  to  make  a  pro- 
vision for  her  in  case  she  should  survive  heir  husband/'  qualify 
the  generality  of  (he  preceding  words,  and  make  them  i^ 
pOlcable  only  to  tands  which  could  be  settled  on  the  wife, 
viz.  lands  which  he  should  acquire  during  the  coverture.  It 
was  his  primary  object  to  provide  for  his  yviSog  and  nothiDg 
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^  tf^qnll^  to^  Uf  4f«^  iiv.iRJbich  ^  wa^  not  t(^  iiaye.  l^^        ^^^^t 


3%el>ou)tCaAJieEi»loji,  in  the  ooutse  o£  tbe  argum^vlj^ 
11^  atitsooDduson,  load^  aeveral  obsenwtioDS.  lo  Aa  foW. 
Jmvaqs  effect:— When.  tkU  caAve  cuw.  b»ck  fieoflu  Um  CoiMrb 
<tf  Common  Pfeae^  I  doubted  a  good  dealtMfbelher  the  tm* 
qmitsneAoa.  oi  this.  hialraBieoC  hid  been  put  upon  it.    It' 
■JBMck  mt;,  th^t  tbaaqpunmit  ia.  thttbC^ourt  did  not  unfold  att: 
d|e difficultks.    I  did notiaeaa wbea  duB  ooae  went  totko. 
QowMfHHkVltMA  to  aak  fos  more  (nor  do  I  nowmetn  lou 
toauble  the  kanied  Judges  for,  motey  than  aa  opinion  meedJ^ 
idbether^  acconlii^  to  die.  intent  of  dio  comfidon  of  tfaia 
bend^aaeftete.  caHad  Bbdkuit^f^  toidiieb  the.ofaligoche^t 
came  entitled  after  tbe  deajth  of  Mmtyhh  mieQ»t6!Po9Juetid\ 
oiqpbt  «r.  ongk  not  to  be  setded  on  die  dufdnen  of  dnl^ 
mafxiage*    The  wa^  in  which,  it  struck  me  was  this ;  thia 
gpntleaan,  on.  his  marriage^  was  ta  become  entided  to  2001. 
abaolfitely;  his  intBudediWiCs  was  alsa  oitided  to  a.  revest 
moDt^  sham,  or  moietir  of  the-.pecsonid  estate  of  her  mother* 
What  Ae  obljgQc's  inleini^st  was  in.  diat,  dunng  di«.caveftiire^. 
or  .what  hei.coiild.hailSh  dw^with  i^  il  ia  not  aecfas^fy  tO: 
atate>  but  h.waa.pMl;<)f.  tha  coaMdffation.CQr  the  bond^  unA 
ihcBBia  alsa.  the.  consideration,  of  maoriage.    But  we  hawtj 
aodMpg  to  d^  wilfa  tha  ooasideralion;  anfl  I  am.  somewhat: 
saKpriae<|-to  jiee^  diatin  the  aq^uneol  in  the  Common  Pleay^L 
miadi.waa  said  about  the  reciprocity  of  considaratioik    That* 
rfdital  ia^  that  he.wa&tamake  this,  settlement  of  ai^  landabe- 
ai|^t  become. ssased  of  dnring  hi&life  for  the  benefit  of  his. 
vdfia  and  issue ;  and  I  take  it  to  be  deac^  that  if  sbahad 
died  immf^£ately  after  the  mandage,  and  bad  left  issae^  ho- 
laonld  ba  bound  to  make  the.  setdement  for  the  issue*    Ha , 
binda  hiufsd^  if  she.  shauld  survive  him,  to  pay  lOOOL  to. 
har^  and,  as.  6ur.  aa  that  goes,  thercisina  pH)viaion  for  the;. 
ahiUiyaio  that  eveat,  nor  indeed  any  provision  here  for  the 
children,  until  we  come  to  the  death  of  tbei  husband..    Ha. 

then 


Bjfffifiivm* 
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ISld.       tfkto  talced  up  the  cooMderatidii  of  the  coDtingencjrof  liitf 
PrbbbLb      ^^  clying  in  his  life^time^  leaving  children ;  and  in  that  a^^ 
1  4k'  It    '    ^^  1000/.,  which,  in  the  former  event,  was  to  go  wholly  to 
h^r,  is  to  go  to  the  childiien,  and  he  states  the  proportions 
in  which  it  is  to  be  divided  among  them«    He  then  Ukes  up 
the  consideration  of  what  is  to  be  done  with  the  estates  of 
which  he  should  become  teised.    It  ii  dear  to  me,  that  this 
condition  would  not  have  embrrced  copyholds  or  leaseholds, 
and  it  was  left  entirely  to  his  own  discretion,  whether  he 
would  become  entided  to  any  thiilg  by  purchase.    It  only 
could  affect  lands  of  which  be  should  become  *'  seised  irf 
possession/'    He  had  before  recited  that  his  intention  was 
not  only  to  settle  for  the  benefit  of  the  wife,  but  also  of  the 
issue.    He  then  proceeds  to  state  what  he  i»  to  do  on  eidier 
of  the  contingencies  of  his  surviving  his  wife,  or  of  his  wife's 
surviving  him ;  and  he  goes  ou  to  say,  that  if,  at  any  time 
during  bis  natural  life,  he  should  become  seised  of  .lands  in 
possession^  be  will  convey  and  assure  the  same  **  in  suck 
parts  and  proportions."    Hie  word  "  such,"  tberefore,  has 
refereuce  to  something  before  said  ss  to  parts  and  propor* 
tions :  he  then  recollects  that  those  words  alone  are  not  suf- 
fitieot,  though  they  might  be  sufficient   should  his  wife  bs' 
dead  at  the  period  contemplated  by  this  inaitruttient.    He 
therefore  adds  the  words  **  and  to  such  use  and  uses,  the 
better  to  make  a  provision  for  die  said  Maty  Ttwnaend^ 
Then  the  question  will  be,  whether,  upon  the  whole,  he  did 
not  -mean  this ; — ^that  if  his  wife  should  survive  him,  die 
should  have  1000/.  absolutely ; — if  she  did  not  survive  him^ 
the  1000/.  shofild  go  to  the  children  of  the  marriage) — if  she 
did  not  survive  him,  the  land  should  go  to  the  children  ;-'-and 
if  she  did  survive  him,  the  land  was  then  ako  to  go  to  the 
children,  but  in  such  parts  and  proportions,  and  to  such  use 
and  uses,  as  would  be  best  calculated  to  make  a  provision 
^or  the  wife.    It  struck  roe  that  the  condition  of  the  bond 
was  clearly  capable  of  this  construction,  and  I  have  therefore  • 
thrown  out  these  observations. 

I  ttttrtaia 
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t  CDtataon  no  doubt  whatever,  not  speaking  merely  front  1818. 
the  form  of  the  certificate,  that  the  ofMnion  of  tlie  Court  of  p^^^^tg 
CooMAoa  VieAs  was  founded  on  this ;  that  according  to  the 
true  meaning  of  the  conditioil,  there  would  be  no  breach, 
except  iij  a  non-conyejance  of  landA  of  which  the  oMigor 
should  be  seised  in  possession  during  the  life  of  Mary 
Towmend:  and  I  think  they  meant  to  mark  that  opinion  by 
these  words  in  the  certificate,  *'  th<  daid  John  Pnhble  having 
survived  the  said  Af airy  Prebbk,  formerly  Mary  Towrf$end/* 
If  these  words  were  not  bo  intended,  I  may  venture  to  stat9 
that  I  bdow  that  to  have  been  their  unanimous  opinioni. 
Whea  the  ciuse  came  back  to  me,  it  was  my  duty  to  form 
my  own  opinion  upon  it,  and  if  I  could  have  adopted  the 
opiiuon  of  the  learned  Judges  of  the  Court  of  Common  Pleads 
I  sbottld  have  felt  great  relief  in  doing  so,  but  1  thought 
then,  and  I  continue  to  think,  that  the  case  requires  further 
conaideralion.  I  do  not  consider  it  necesaaty  to  make 
any  observations  relative  to  the  supposed  Imrdship  of  this 
case.  I  could  easily  put  a  case  in  which  it  would  not  have 
been  difficult  for  the  obligor  to  have  contrived  to  distribute 
his  property  in  a  way  wliich  would  have  produced  mucb 
greater  hardship  to  the  children  of  the  first  marriage,  thau 
this  ia  supposed  to  occasion  to  the  children  of  the  second ; 
but  with  considerations  of  this  tiatiire  the  court  had  nothing 
to  do.  This  oblation  seems  to  be  threefold.  11)6  two 
first  9€U  were  not  to  be  done  by  the  obligor  during  his  life, 
fbr  die  payments  ate  to  be  made  by  his  representatives  after 
Ui  decease,  aM  there  were  in  contemplation  tw6  contin* 
piaam\  first,  this  life's  surviving  himj  and  secondly,  her 
ptedeceasing  him.  In  the  first  t&se  she  was  to  have  lOOOt^ 
in  which  the  isdue  Were  hot  to  participate;  in  the  second  tliey 
were  to  hive  1000/.,  and  in  which  she  could  not  participattf. 
Then  comes  that  part  which  relates  to  ke^l  eitkXe,  not  to  any 
which  he  might  theti  have,  but  to  real  estiite  to  which  he 
ahouM  become  entitled;  that  if  he  should,  at  any  time  during 
his  lii^  become  seised  of  any  messuages,  &c.  in  possessieii, 

he 
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^^^f  be  Vfould  stttde  tbtt  saniA  iwott  bi»  iatMided  wife^  imI  (be 
Pr^bbui  ipvUiAof  ihfi!  aifirri»ge>  as  o9un«el  AovM  adviie.  If  heM 
^flAAuux.  ^^^^^^  ^^  6»tbw  thaft  tttt%  I  aj^t^eod  ilweiiid  nol  bate 
foUowed  either  accoMJiag  to  tlie  legal  of  eqokabk'  coMtiuo- 
tiga  oC  tbe  coadibon,  that  baTuig,  agireed  ta  settle  it  «pe»  ht» 
and  the  i«6iie)  if  he  became  eaftitled  to  it  aftee  her  death;  tbei« 
aboiatd  thecefore  be  no  aettleaienl*  Aai  thetqaeatioti  wilt  be^ 
whether  the^subaequettt  woMb|  '^  kk  8aeh.piopoiCieB%  and  to 
each  ttse^aad  uses  aui  sbouU  he  UK>ag^  reqaiake^  the  beltei 
to  flwke  piio¥iaioa  for  her  ia-  case-  ahet  ahoaUL  aarrive  hian^*' 
are  to  aanrow  the  benefit  the  issue  would  have-.tahen  uodeii 
tba  fonner  words,  aad  redace^  the  effeeto£  that  pwtof  thi 
<;onditioB,  to  eatatea  he  shoaU  become!  entitled  to  duria§  her 
life.. 

Witht  tfaeee  remacks^  I  maf  pat  theiqaeation^  tbaa.Caf  the 
opinioBS'  of  the  learned  Jadges  who'  aie  preaeBty  >  m*. "  K 
JbAfi>  Prtbbkf  after  the  death  of  Mary  Twnumd^  beeum 
aaised  in  poaaeaaion  of  an  estate  calleA Bteuk  Aore^  and.nude 
ao  aetdenent  of  it  on  his  iasae  by  ber^.  whether,  atleadini^to 
the  legal  conatractioB  of  the  conditioQ  o£  tlie.bond|  tbeie 
waa  a  bueacbof  die.c<»dition?^ 


Ifoy  9.  The  Jadges  having  taken  time  for  conaideratioB,  now 

delivered  their  opmions  in  sabstance  as  follows  :-«- 

Abbott  J.  After  considering  this  case,,  and  hearing. the 
very  fall  and  able  discassion  which  took  place mt. the  bar,  I  am 
of  opinion  that  the  obligor  did  commit  a  breach  of  the  con- 
dition, i  have  not  formed  thLs  opinion  witheat  reluctance, 
becaase  I  am  aware  that  I  differ,  from  the  learned  Judges  of 
the  Court  of  Conmion  Pleas ;  1  hope,  however,  that  I  shall 
aot  have  the  further  misfortuae  of  differing  from  your  Lord* 
ship  and  the  Lord  Chief  Baron.  The  terms  of  tbia  instrument 
ha.ve  been  so  recently  before  the  Court,  that  I  do  not  •think  it 
requisite  to  state  them  aay  farther  th»x  as.  they  may  be  ne« 

cessarj 
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ttessary  to  shew  the  grounds  on  which  I  proceed.     I  think 
the  second  marriage  and  the  circumstance  of  there    being 
children  by  that  marriage^  are  facts  not  material  to  the  ques- 
tion, for  the  answer  to  your  Lordship's  question  must  depend 
on  the  words  of  the  bond,  and  the  intent  of  the  obligor  must 
be  the  same  in  the  present  state  of  facts  as  it  would  have 
been  if  there  had  been  no  second  marriage  or  no  issue  by 
that  marriage.     There  is  no  allusion  to  a  second  marriage 
in  the  bond,  and  it  is  probable  he  did  not  contemplate  a 
second  marriage,  for  second  marriages  are  very  seldom  thought 
of  upon  occasions  of  this  kind.     If  these  facts,  therefore,  are 
immaterial,  the  topics  urged  by  some  of  the  counsel  must  be 
excluded  from  our  consideration.     This  instrument  manifests 
tliroughout  a  general  intention  of  providing  for  his  intended 
wife  and  the  issue  of  the  intended  marriage,  if  such  issue 
there  should  be.     To  do  this,  he  proposes  two  modes ;  first, 
by  the  payment  of  a  specific  sum  of  money,  1000/. ;   and 
secondly,  by  settling  any  real  estates,  if  he  should  be  seised 
of  sudi  in  possession.    Whether  that  settlement  is  to  depend 
on  the  contingency    of  her  survivorship  and  of  his  being 
sebed  during  her  life,  is  the  question.     The  payment  of  lh« 
1000/.  is  not  to  depend  on  that  contingency ;  it  is  to  be  for 
hcT  use  absolutely  if  she  survived  the  husband ;  if  she  died 
before  him,  leaving  issue,  it  is  to  be  paid  for  the  benefit  of 
the  children.    These  two  events  are  made  the  subjects  of  two 
distinct  clauses.    The  condition  then  provides  for  the  settle* 
ment  of  the  real  estate,  if  he  should  be  seised  of  any:   **  that 
if  alt  any  period  during  his  life,  he  should  become  seised  of 
any  messuages,  8cc.  in  possession,  and  should  convey,  settle, 
and  assure  the  same  upon   the  said  Mary  Torcnsend,    and 
tissue  of  the  intended  marriage,  by  such  good  conveyances 
in  the  law  as  counsel  should  advise."     If  it  had  stopped  here^ 
and  concluded  with  the  words  "  then  this  obligation  shall  be 
iroid,'*  it  might  possibly  h^ve  been  matter  of  controversy  ia 
what  roaaner  the  estate  was  to  be  settled;  but  the  bond  would 
fcafe  been  forfeited  if  he  had  died  before  her  without  making 
Vol.  L  N  4his 
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18 IP.        this  settlement  on  the  wife  and  issue,  or  if  he  bad  survived 


Pr£bbls     ^^^f  ^°^  ^^  ^^^  made  the  settlement  on  the  issue,  always 
^     ^*  assuming  that  he  had  acquired  a  real  estate  during  his  life* 

For  the  purpose  of  obviating  these  doubts,  the  words  "  in 
such  shares  and  proportions,  and  to  such  use  and  uses,  as 
«  should  be  thought  requisite,  the  better  to  make  a  provision 

for  Mary  Townsend^  if  she  should  survive  and  overlive  John 
PrebbU,^*  are  introduced.    Whether  these  words  meant  that 
the  wife  should  take  the  whole,  with  remainder  to  the  issue, 
or  that  they  were  to  take  jointly,  it  may  not  be  easy  to  de- 
termine ;  but  it  is  evident  a  discretion  was  to  be  exercised, 
and  she  was  in  all  events  to  take  some  beneficial  interest 
during  her  life  if  she  survived  the  husband.    These  words, 
it  appears  to  me,  are  for  no  other  purpose  than  to  shew  that 
the  interest  which  the  wife  was  to  have  during  her  life,  was 
to  be  a  substantial  and  not  merely  a  nominal  interest    llic 
words  which  are  supposed  to  make  the  settlement  depend  oo 
the  contingency  of  Mary  Townsend's  surviving  the  obligor, 
do  not  govern   the  whole  clause,  but  are,  in  my  opinion, 
applicable  only  to  the  amount  of  the  shares  to  be  taken  bj 
the  dififerent  objects  of  the  provision,  and  to  the  limitations 
of  uses  to  be  hitroduced  into  the  settlement,  and  which  musf 
necessarily  have  depended  in  some  measure  on  that  event* 
The  construction  contended  for  on  die  part  of  the  defendants 
would  also  make  it  necessary  to  narrow  the   meaning  of  ths 
words  ^'  during  his  natural  life,"  and  to  consider  them  merely 
as  meaning  "  during  the  joint  lives  of  himself  and  Mary 
Townsend ;"  words  so  obvious,  that  I  think  they  must  have 
occurred  to  the  obligor  had  such  been  his  intention.    I  think 
Che  construction  I  have  put  on  this  instrument  gives  effect  to 
every  part  of  the  clause,  and  that  the  condition  required  hiia 
to  make  a  settlement  of  all  the  real  estates  he  might  bi 
seised  of  in  possession  during  his  life,  on  the  wife  and  chil- 
dren, in  such  a  way  as  to  make  a  suitable  provision  for  bii 
mte ;  not  merely  a  formal  settlement  for  her,  but  a  settle- 
ment really  beneficial  to  her^  if  she  should  survive  him.    For 

tbc&€ 
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tfiese  reaaons,  I  am  of  opmion  that  be  did  commit  a  breach        1818. 
«f  the  conditioo.  Pbbbbls 


RicBABSS  Ck.  Bk  1  entirely  concur  in  the  opinion  given 
hy  my  learned  Brother  Abbotty  and  for  the  reasons  which  he 
has  assigned.    It  is  clear  from  the  recital  in  this  condition, 
that  in  consideration  of  the  marriage    and  of  the  property 
which  the  intended  husband  was  to  become  entitled  to  in 
tight  of  bis  wife,  he   agreed  to  provide  for  the  wife  and 
the  issue  of  that  marriage»    That  it  was  his  object  to  make 
provision  for  her  and  the  issue,  is  declared  in  the  recital ;  and 
there  is  no  doubt  that  the  issue  were  entijtled  to  be  considered 
as  purchasers  of  every  benefit  intended  for  them  by  the  Gon<* 
dition.    Then  he  proceeds  to  recite,  that  he  had  agreed,  thai 
if  at  any  time  during  the  term  of  his  natural  life  (not  during 
the  intended  coverture),  he  should  become  seised  of  any  real 
estates,  he  would,  by  such  good  conveyances,  &c.  as  counsel 
should  advise  (not  as  he  himself  shall  think  fit,  for  nothing  ia 
left  to  him  but  to  settle),  settle  the  same  real  estate  upoo 
JMirrjf  Towntendj  and  the  issue  of  the  intended  marriage,  ia 
such  parts,  &c.  and  to  such  uses,  &c.  as  should  be  thought 
requisite,  '*  the  better  to  make  a  provision  for  the  said  Mary 
Tof&mtendf  in  case  she  should  happen  to  survive  and  overlive 
the  said  John  Prebble/*     It  is  to  be  settled  by  such  good 
conveyances  as  counsel  shall  advise,  or  in  default  of  counsel^ 
as  a  court  of  equity  should  decide ;  nothing  is  to  be  left  to 
Ae  party  himself.    Tlie  recital  also  states,  that  the  settle- 
ment is  to  be  made  on  the  said  Marj/  Townsend,  and  the 
issue  of  the  intended  mairiage,  ''  in  such  parts  and  propor- 
tions, and  to  such  use  and  uses,  as  should  be  thought  re* 
qoisite,  the  better  to  make  a  provision  for  the  said  Mary 
TewtuaidJ^    The  counsel  or  the  court  were  therefore  to 
decide  what  ought  to  be  a  proper  settlement  as  to  the  in* 
tereals  the  wife  and  the  issue  were  to  have;  and  whatever  waft 
to  he  given  to  the  wife,  was  to  be  ^*  the  better  to  make  a 
proviaioo  for  her  in  case  she  should  survive  the  said  Joh^ 

H  d  ^rebbk,'' 
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1818.       act  to  be  done  by  himself  during  his  life.    It  provides  fiir 
Pkbbbls     ^  ^^^^  ^"  ^^^  ^^^  instance  by  an  act  that  is  to  be  done  by 
^     V-  his  representatives^  viz.  that,  three  months  after  his  decesse, 

there  is  to  be  a  payment  of  1000/.  for  the  sole  use  and 
benefit  of  Mary  Townsend,  in  case  she  should  survive  him; 
and  it  then  provides  for  another   act  which  is  also  to  be 
done^  not  by  him,  but  by  his  representatives,  vi^  that  if  hit 
ivife  does  not  survive  him,  and,  at  the  time  of  his  decease, 
there  should  be  any  children  of  the  marriage,  his  executor^ 
are  to  pay  1000/.  to  trustees  for  the  use  of  the  children.    It 
is  fiirther  to  be  observed,  that,  as  far  as  the  terms  go  hitherto, 
there  is  an  express  contemplation  of  the  coverture  ceasing  by 
bis  surviving  the  wife,  and  also  an  express  contemplation  of 
its  ceasing  by  his  predeceasing  the  wife,  so  that  the  duration 
of  the  coverture,  and  its  determination  either  by   his  sur- 
viving her,  or  the  contrary,  are  expressly  recognized,  and  these 
two  provisions  being  made  with  a  direct  reference  to  a  de- 
termination of  the  coverture  in  either  of  tliose  cases,  then 
follow  the  words  on  which  the  doubt  arises,  and  it  strikes  me 
as  remarkable,  that  though  he  had  just  before  been  speaking 
of  the  determination  of  the  coverture  in  both  ways,  by  either 
of  the  parties  surviving  the  9ther,  if  he  meant  th^t  the  sub- 
sequent part  of  the  condition  should  also  have  reference  tq 
the  coverture,  he  has  not  in  the  latter  clause  introduced  anj 
words  relative  to  the  duration  of  the.  coverture,  except  the 
words  towards  the  conclusion  of  the  clause.     If  the  clause 
relative  to  the  settlement  of  the  reid  estates  bad  stopped 
immediately  after  the  words  '*  by  such  good  conveyances,  &c. 
as  counsel  shall  advise,"  there  would  have  been  no  doubt; 
but  then  follow  the  ^ord?  '^  in  such  parts  and  proportionSj^ 
and  to  such  use  and  uses,  as  shall  be  thought  requisite,  tlie 
better  to  make  a  provision  for  her  the  said  Mary  Tqwnsend^ 
in  case  she  should  happen  to  survive  and  overlive  the  said 
^ohn  Prebble"    And  the  question  is,  whether   these  last 
nvords  have  so  qualified  the  introductory  words  '*  at  any  time 
^prio^g  his  life/'  as  to  shew  that  th^  intent  waa  to  fix  tb^ 

l>bligatioi| 
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tbligation  on  those  lands  only  which  he  might  become  seised        1818. 
of  during  the  coverture,  or,  on  the  other  hand,  whether  those      p^^)^. 
introductory  words  are  to  have  the  meaning  which  naturally  v* 

belongs  to  them,  and  to  affect  lands  of  which  he  should 
become  possessed  at  any  time  during  his  life.  The  case  has 
been  represented  as  a  case  of  hardship,  because  the  fiicts  that 
have  taken  place  are  these;  Mary  Townsend  died,  and  John 
Prebble  afterwards  married,  and  had  issue  by  the  second 
marriage,  and  the  children  of  the  first  marriage  contend,  that 
the  lands  acquired  by  their  father  during  the  second  coverture 
are  affected  by  this  obligation.  It  may  perhaps  operate 
as  a  hardship,  but  unless  the  hardship  can  amount  to 
so  much  inconvenience  and  absurdity  as  to  call  upon  a 
Judge  to  declare  judicially  that  such  could  not  have  been  the 
intention  of  the  parties,  it  cannot  affect  the  determination  of  % 

this  question.  The  question  indeed  might  have  arisen,  if 
there  bad  not  been  a  second  marriage,  because,  if  after  the 
determination  of  the  first  coverture,  he  had  continued  a 
widower,  and  had  purchased  lands,  they  would  not  be  lands 
of  which  the  wife  could  have  had  any  benefit,  and  the  ques- 
tion then  might  have  arisen  between  the  eldest  son  and  the 
other  children  of  that  marriage.  It  is  impossible  to  deny,  as 
was  observed  by  one  of  the  learned  Judges,  that  in  most 
cases,  persons,  on  entering  into  a  first  marriage,  do  not  advert 
to  the  probability  of  a  second,  but  frequently  devote  their 
whole  property  to  the  wife  and  children  of  the  first.  In  this 
case,  if  the  wife  had  surrived  him,  the  children  would  have 
taken  no  pecuniary  provision ;  and  yet  the  husband  might 
have  possessed  himself  of  the  fortune  of  the  wife :  and  he 
had  the  power  of  preventing  the  operation  of  this  instrument 
by  pnrcbasing  copyhold  or  leasehold  estates.  It  is  con- 
tended under  the  words  which  cqnclude  the  clause  in  ques- 
tion, Aat  the  true  intent  and  meaniiig  of  this  obligation  is, 
that  he  should  settle  only  the  lapds  he  should  acquire  during 
the  first  coverture,  in  other  worfls,  lands  of  which  the  wife 
could  have  had  the  benefit.    I  have  looked  repeatedly  at  the 

instrument^ 
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1818.        instrumeDt,  and  I  cannot  give  my  assent  to  the  opinioD,  that 
Prkbblb     ^^^^  ^  ^®  ^^"®  construction,  for  looking  at  the  instrumeDt 

^     ^  from  the  beginning  to  the  end.  the  recital  is  to  make  a 

BoGBuasT.  ^   °  ^      ^.^        ... 

provision  for  the  wife  and  the  issue ;  there  is  a  money  prcH 

vision  for  her  if  she  survive,  and  for  the  children  in  the  con- 
trary event.  These  are  not  provisions  with  respect  to  any 
acts  that  are  to  be  done  during  the  life-time  of  the  obligor. 
There  is  therefore  an  express  contemplation,  with  respect  to 
the  money  provision,  of  her  surviving  him  in  the  first  in- 
stance, and  not  surviving  him  in  the  second.  Having  con- 
templated these  two  events,  he  tlien  introduces  the  obligation 
as  to  the  settlement  of  lands,  and  expressly  says,  though 
ivithout  any  reference  whatever  to  the  continuance  of  the 
Coverture,  as  in  the  first  instance,  that  if  at  any  time  during 
his  natural  life,  he  shall  become  seised  of  any  real  estates, 
they  shall  be  settled  for  the  benefit  of  the  wife  and  issue. 
Kow  it  is  not  contended,  that  if  these  lands  had  come  to  bim 
during  the  coverture,  die  children  of  the  first  marriage  would 
not  be  entitled  to  them ;  that  they  would  be  so  entitled  is 
perfectly  clear,  but  then  come  the  words  ^'  in  such  parts  aod 
proportions,  and  to  such  use  and  uses,  as  should  be  thought 
requisite,  the  better  to  make  a  provision  for  her  the  said 
Marjf  Towjuend,  in  case  she  should  survive  and  pverlive  the 
said  John  Prebbte.**  Here  again  he  adverts  to  the  circum- 
•tance  of  his  wife  outliving  him,  and  of  his  death  putting  an 
end  to  the  coverture;  and  the  question  is,  on  the  whole, 
iivhether  he  did  not  mean  this :  that  as  far  as  the  money  pro- 
vision was  to  be  made,  1000/.  was  to  be  for  the  wife  ab- 
solutely, if  she  survived ;  and  1000/.  for  the  children,  if  she 
did  not  survive;  but  that  with  respect  to  the  lands,  he  did  not 
mean  to  extend  the  benefit  to  his  w  ife  wholly,  if  she  should 
survive,  nor  to  the  children  wholly  in  that  case,  but  that  they 
should  be  the  subject  of  settlement  on  both :  and  it  could  not 
be  contended,  that  as  the  settlement  was  for  both,  and  one 
of  the  objects  of  settlement  was  ont  of  the  world,  the  chik 
(Iren  could  not  take.    If  that  were  the  doctrine,  this  cm 
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"would  be  out  of  Court ;  but  as  I  apjirehead  the  money  is  for 
one  in  one  event,  aiKi  for  the  other  in  another  event ;  so  that 
these  lauds  are  to  be  settled  on  both, — if  the  wife  dies,  the 
children  shall  take  them,  and  if  she  lives,  then  they  shall  be 
taken  by  both,  as  far  as  circumstances  uill  permit ;  if  living, 
to  be  taken  by  both,  in  such  parts  and  proportions,  and  to 
such  ose  and  uses,  ^c.  as  that  she  may  have  the  better  pron 
vision.  Up'Mi  repeatedly  reading  this  instrument  over,  and 
after  frequt*nt  consideration  of  the  case,  this  seems  to  me  to 
be  the  right  construction ;  and  however  I  may  lament  tlie 
difference  of  opinion  that  lias  obtained,  I  am  judicially 
bound  to  declare  my  opmion,  that  this  instrument  afiected 
all  the  landts  of  which  the  obligor  became  seL>ed  during  the 
teri^  of  his  life. 


17ft 
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A  9acstiQn  afterwards  arose  respecting  the  interests  wliich 
the  chi/dreo  of  the  first  marn«ige  were  entitled  to  in  the  real 
estates.  It  Mas  contended  by  Sir  Samuel  RomiUy  for  the 
plaintiffs,  that  the  tipe  construction  of  the  condition  was  to 
give  them  in  equity  estates  as  tenants  in  couimon  in  fee,  and 
by  Sir  Arthur  Pi^oit  for  \he  defendants,  that  the  plaintiffs 
took  as  tenants  in  common  in  tail,  m  ith  cross  remainders,  and 
with  the  ultimate  reversion,  as  ren^ainder  to  the  settlor  in 
fee. 


JUM^ 


The  LoED  Chancellor  said, he  thought  the  word  'Mssue" 
|n  this  case  meant  child  or  children,  sons  or  daughters,  ancl 
that  the  wife  not  having  survived  the  husband,  the  convey- 
flince  should  be  to  the  children  as  tenants  in  common  in  fee : 
that  the  words  *'  parts,  bhnres,  and  proportions,"  seemed  to 
have  reference  to  something  of  the  same  kind  as  was  beforq 
provided  respecting  the  1000/.  viz.  to  the  children  equally, 
if  more  than  one,  and  if  but  one,  to  that  one ;  and  that  the 
trust  of  the  money  afforded  an  interpretation  as  to  the  shares 
and  interests  thejr  were  to  take  in  the  real  estate.    That  as 

they 
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I81S.        tbey  were  to  take  the  1000/.  equally,  and  to  take  it  absolutclj, 

Piii»Bi.B      ^^y  ^^^  ^^  ^^^^  ^^  ^^^^  ^^  ^^  ^^^  manner.     His  Lord- 
V*  ship  added,  that  the  question  was  not  easy  to  determine,  and 

that  he  would  give  it  further  consideration. 


^o»^9.  The  Lord  Chancellor.    I  remain  of  opinion,  on  the 

construction  of  this  bond,  that  the  settlement  was  to  be  made 
in  one  or  other  of  two  ways ;  either,  first,  on  the  unborn 
children  of  the  first  marriage,  as  tenants  in  common  in  tail, 
with  cross  remainders,  and  with  remainder  to  their  father  in 
fee,  and  which  the  children  being  of  age  might  of  course 
destroy ; — or,  secondly,  that  the  settlement  of  the  real  estate 
was  to  be  on  the  children  of  the  first  marriage,  as  tenants  in 
common  in  fee.  And  taking  the  whole  bond  together,  the 
latter  appears  to  me  to  be  the  true  construction.  This  is 
my  opinion  on  a  case  in  which  there  is  ambiguity  enough  to 
make  other  persons  think  differently.  In  whichever  of  these 
ways  it  is  considered,  it  is  equally  fatal  to  the  claims  of  the 
ebildren  by  the  second  marriage. 


CRAWSHAV 
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CRAWSHAY  t^.  MAULR  isia, 

MAULE  V.  CRAWSHAY--  ^"Z^l^fu^' 

I        ♦ 
Ti  ICJI4  R  D  Crawshay,  by  his  willy  dated  September  26th    A  .tfteior 

J-^  1809y^  after  giving  several  legacies,  gave  to  Joseph  ^gJtof^. 

Saileu  25,000/.,  '*  to  be  transferred  from  my  account  in  the  fqwduratioB^ 
...  •If.  *®  *■*"  mioei 

ledger  to  his,  intended  as  a  capital  for  him  to  become  a  and  worki,  br 

partner  widi  my  executor  of  one-fourth  share  in  the  trade  of  peca^ary  ^ 

all  those  woiks  so  long  a$  the  lease  endures,  with  the  principal  IffHY^iul 

and  promts  growing  therefrom,  to  be  his  own  for  ever.*  jorhlmto 

DoroiBC  a 
And  he  gave   to  Benjamin  Hall,  Esq.    and   his  wife,   of  partner  with 

Abercame,  and  to  their  heirs  for  ever,  all  die  residue  of  his  ^onetfoarth 

xeal  and  personal  estates,  and  appointed  JB.  Hall  sole  exe-  ^JJ  jj^^jf 

cutor.    The  testator  made  a  codicil,  dated  4th  May  1810,  tboM  works 

wherebj  he  gave  to  his  son  William  Crawshay  (the  plaiutiff  Uau  §ndweaf 

ID  the  first  and  the  defendant  iq  the  second  cause)  "  Three  Slf  rSwue  of 

Eighth  shares  of  the  concerns  at  this  iron  work  and  of  the  ^"  "l^"** 

premises  at  Cardiff,  so  the  partnership  will  stand,  at  my  estates  to  H. 

demise,  William  Cramhay  S-Sths,   Benjamin  Hall  S-8ths,  lad  appointed 

The  testator,  at  the  time  of  his  death,  was  eqtitled  In  be  gave  to  C, 

.  •*  s-8ths  of  tiia 

^ui^  to  various  lands,  mines,  and  veins  of  coal  and  iron,  ^t  concerns  at 

thb  iron  work 
and  of  the  premises  at  C,  so  the  partnership  will  stand,  at  my  demise,  C.  S-aths, 
JV.MthSy  B.  S-Sths.''  Held,  l.  That  this  did  not  create  a  partnership  oo* 
cxtensire  with  the  duration  of  the  leases.  S.  That  by  the  oodioil.  three-eighths 
of  the  mines,  &c.  became  vested  inH.  solely,  and  were  taken  out  or  the  operation 
of  the  geneial  devise  in  the  will  to  H.  and  his  wile. 

C,  H.9  and  J3.,  jointly  carried  on  the  works  for  two  years  after  the  testator's 
death,  seUing  iron  mannfactnred  by  them  not  only  from  ore  procured  from  the 
testator's  mines,  bat  from  ore  and  old  wrought  iron  which  they  purchased,  but 
jiot  merely  for  the  purpose  of  mixing  with  the  produce  of  the  testator's  mines 
for  improving  the  iron.  C.  at  the  end  of  the  two  years,  purchased  B/s  share, 
and  the  business  was  carried  on  in  the  same  manner  by  C.  and  H.  till  H.  died. 
There  was  no  written  or  other  agreement  for  the  duration  of  the  partnership  c 

Held  that  this  vfas  not  a  mere  joint  interest  in  the  orpduce  of  land,  but  a  trad* 
ing  partnership ;  that  it  was  dissolved  by  the  death  of  H.,  and  tltat  the  fact  of  C 
and  if.  having  purchased  and  takea  assignments  to  a  trustee  for  themselves,  of 
some  of  the  rents  reserved  by  the  leases,  did  not  furnish  any  inference  of  an 
agreement  to  continue  the  partnership  for  any  definite  period ;  and  a  sale  of  tha 
property  was  ordered  on  motion. 
^  9m6lef  that  this  was  a  tradbg  within  the  meaning  of  the  bankrupt  hiwi. 
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Cyfartha  and  other  places  in  the  counties  of  Brecon  and 
Glamorgan^  with  extensive  buildings  and  niachineryi  for  the 
residue  of  several  long  terms  of  years,  which  would  expire  at 
distinct  periods  of  time ;  and^  for  several  years  before  aud  up 
to  the  time  of  bis  deaths  carried  on  upon  ihose  premises, 
works  for  getting  iron  ore  and  coal,  and  manufacturing  the 
iron  ore  into  bar  iron ;  he  was  also  entitled  to  a  leasehold 
wharf  at  Cardiff'  used  for  shipping  the  iron. 

The  testator's  interest  in  the  mining  property  and  works 
was  thus  circumstanced.  By  articles  of  agreement,  dated 
31  St  of  July  1794,  Jnthony  Bacon ,  in  whom  the  leases 
were  then  vested,  agreed  to  assign  all  his  interest  to  the 
testator,  subject  to  the  payment,  after  the  29th  of  September 
1815,  of  a  yearly  rent  of  5000/.,  and  also  15«.  per  ton  for  all 
pig  iron  above  6400  tons  made  yearly  on  the  premises.  In 
1800,  the  testator  intending  an  extension  of  the  works,  pro* 
posed  to  Bacon  that  the  1 5s,  per  ton  should  cease  at  10,700 
tons,  which  proposal  was  acceded  to  by  Bacon ;  but  be  hav- 
ing afterwards  refused  to  carry  it  into  execution,  a  bill  was 
filed  by  the  testator  for  a  specific  performance,  which  was 
accordingly  decreed  in  March  1810,  and  Bacon  was  ordered 
to  execute  to  the  testator  an  underlease  for  all  the  terms 
which  Bacon  and  his  trustees  had  in  the  premises,  except  the 
last  day  thereof,  subject  to  the  yearly  payments  nientiotied 
in  the  agreements. 

The  testator  died  before  any  underlease  was  executed  pur- 
suant to  the  decree,  and  on  his  death,  the  plaintiff,  together 
with  IJall  and  Bailey^  took  possession  of  tbe  woiks,  and 
continued  to  manage  and  carry  tliem  on  in  the  names  or  firm 
of  "Crazcshay,  Ha/f,  and  Bailey^  till  October  1812,  when 
the  plaintiff  purchased  Bailey'^  share,  which,  on  the  Hi  July 
1814,  was  duly  assigned  to  him.  From  October  181^,  tiU 
the  death  of  Hall,  which  happened  on  the  Slsi  July  I817| 
the  iron  works  were  carried  on  by  the  plaintiff  and  Hall,  in 
the  names  of  '^  Crawshay  and  /ia//,"  and  in  the  same  man- 
ner as  before  the  plaintiff  purchased  BaUey'a  share.*  It  ap- 
peared 
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beared  tkat  no  written  articles  were  ever  entered  into  either        ^SIS. 

between  the  pltintiff  and  Btdky  wad  Hally  whilst  they  were    crawbmat 

nil  interested)  or  between  the  plamtifF  and  Hull  after  Bailey      if ^^Lf 

ceased  to  be  interested.    On  the  2l8t  of  May  1814,  Bacon 

•nd  his  tmsteeSy  poreaaiit  to  the  decree,   demised  all  the 

nines,  &€.  to  Hali,  his  exectttors,  &c.  for  the  residues  of  the 

terms  granted  by  the  original  leases,  except  the  last  day  of 

each  term,  at  the  yearly  rent  of  5000/.,  and  also  1 5s.  per  ton 

lor  every  ton  of  pig  iron  and  castings  to  be  made  yearly  on 

(he  premises  above  6400  tons,  but  any  number  exceeding 

10,700  not  to  be  taken  into  account,  the  tonnage  not  being 

to  be  paid  on  itiore  than  4300  tons  above  the  6400.     Hall 

by  a  deed  indorsed  on  the  underlease,  declared  that  he  would 

stand  possessed  of  the  premises,  as  to  diree-eighths  for  hit 

own  use,  and  as  to  the  remaining  five-eighths,  in  trust  for 

JRickard  Crajtskay;   the  deed   also  contained  mutual  co* 

Tenants  bj  the  parties  for  payment  of  their  proportions  of  the 

rents,  and  for  the  indemnity  of  each  other. 

'    On  the  fidd  of  May  1814,  Bacon,  in  consideration  of 

32,000/.   paid  by  Craitshay  and  Hall,  viz.  three-eighths  by 

Hall,  and  five-eighths    by  Craztskay,  assigned  to  Joseph 

Kaye  the  rent  of    15«.  per  ton  reserved  by  the  underlease; 

and  to  become  due  during  the  remainder  of  the  term,  but  in 

trust  as  to  tliree-eighths  for  Halty  and  as  to  live-eighths  lor 

'Crawskay ;  and  hy  another  deed  of  the  same  date,  Bacon, 

io  consideration  of  62,5001*  paid  to  him  by  CrazcsJiiay  alone, 

as^gaed  to  Kaye,  liis  executors,  &c.  the  reversionary  interests 

of  one  day  reserved  to  him  by  the  underlease,  and  the  yearly 

fent  of  5000/.  theneby  reserved ;  to  bold  to  Kaye,  bis  exe^ 

eutors,  &c.  in  trust  for  Crawshay,  his  executory,  8cc.  for  hiv 

own  use  and  benefit. 

Hall  died  on  the  S  1st  July  IB  17.  By  his  will,  dated  the 
8th  of  that  month,  he  devised  all  his  freehold,  copyhold,  and 
leasehold  estates  (except  trust  and  mortgage  estates,  and  the 
estates  in  which  he  was  interested  as  a  partner  in  the  co* 
iMTtDersbip  in  which  he  was  engaged  with  the  plaintiff  at 

Ci(farlha) 
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1818.       Cgfartha)  to  George  Maule^  Joseph  Kaye,  and  John  Lleaefttk, 
CiiAws^        (defendants  in  the  first  and  plaintiffs  in  the  second  cause,) 

r,  upon  various  trusts  for  payment  of  debts  and  legacies,  and 

for  the  benefit  of  his  children.    He  tiien  declared,  that  if  he 

9,^^  should  have  one  or  more  son  or  sons  living  at  his  decease,  or 
CAAwtHAT.  bom  in  aue  time  after,  but  no  such  son  should  then  have 
attained  the  age  of  twenty-K>ne  years,  it  should  be  lawful  for 
his  trustees  to  carry  on  the  iron  works,  and  other  mercantile 
or  trading  concerns  in  which  he  should  be  concerned  at  his 
decease,  if  diey  should  judge  it  for  the  benefit  of  the  persons 
interested  in  his  property  under  his  will  that  the  same  should 
be  carried  on ;  and  that  if  they  should  think  it  .advisable  to 
carry  them  on,  then,  during  such  time  as  his  having  such  a 
«on  should  be  in  suspense,  it  should  be  lawful  for  them  to 
permit  any  part  of  the  stock  in  trade,  or  effects  wbidi  should 
be  employed  in,  or  belonging  to  the  said  works  or  coucems, 
at  his  decease,  to  be  employed  in  carrying  on  the  same,  and 
he  exempted  the  stock  m  trade  and  effects  so  to  be  employed, 
from  the  payment  of  his  debts,  to  the  extent  and  in  manner, 
particularly  mentioned  in  the  will. 

The  testator  further  declared  his  will  to  be,  that  if  the  son 
who  first  or  alone  should  attain  the  age  of  twenty-one  years, 
•hould  be  desirous  to  have  the  said  iron  works  and  concerns, 
or  any  of  them,  continued,  and  should  signify  the  same  to  his 
trustees  by  any  writing  under  his  hand,  then  the  amount  of 
the  stock  or  effects  then  employed  therein,  should  be  valued, 
and  his  said  son  should  pay  or  secure  the  amount  of  th^ 
valuation  to  his  trustees  in  manner  therein  mentioned.  The 
testator,  after  directing  the  application  to  be  made  by  bis 
trustees  during  the  suspense  of  bis  having  a  son  who  should 
attain  twenty-one  years,  of  the  profits  of  the  iron  works,  and 
the  application  of  the  money  to  be  paid  or  secured  by  his  son 
as  before-mentioned,  declared,  that  if  his  iron  works  and 
other  concerns  should  be  so  carried  on  as  before-mentioned, 
and  the  son  who  first  or  alone  should  attain  the  age  of 
twen^-ont  years,  should  decline  to  carry  on  the  same,  or  to 

give 


CASES  IN  CJIANCERT. 


I  to 


gtvt  sQch  security  as  befoie-mentioDed,  for  the  stock  and 
effects  employed  in  and  about  the  same,  or  if  while  it  should 
be  in  suspense  whether  he  should  have  any  such  son,  his 
trustees  should  deem  it  advisable  to  discontinue  the  said  iron 
works  and  concerns ;  in  either  of  those  cases,  the  said  iron 
worirs  and  concerns  should  be  discontinued,  and  the  stock 
and  effects  employed  therein  should  be  sold  and  disposed  of 
ill  such  manner  as  his  trustees  should  judge  prudent  and 
reasonable ;  and  the  money  arising  from  such  sale^  and  the 
gains  and  profits  previously  arising  from  the  said  iron  worka 
and  concerns,  should  be  dbposed  of  in  the  manner  in  which 
be  bad  directed  the  said  guns  and  profits,  and  the  money  to 
be  paid  or  secured  by  his  said  son,  in  the  event  before-men* 
tioned,  to  be  paid  or  applied,  or  as  near  as  the  circumstances 
would  admit;  and  he  appointed  Maule,  Kaye,  and  UtwtUin, 
bis  executors,  and  guardians  of  the  estate  of  his  children ;  he 
also  appointed  them,  together  with  his  wife,  guardians  of  the 
persons  of  his  children :  and  he  empowered  his  trustees  to 
employ  servants,  clerks,  or  any  other  persons,  in  the  manage 
ment  of  the  said  iron  works  and  concerns,  at  such  salaries  as 
they  should  think  proper,  and  to  repose  in  such  persons  such 
confidence,  trust,  power,  or  authority,  in  the  conducting  and 
carryii^  on  the  same  trade  or  business,  and  in  the  manage- 
ment, care,  and  disposal  of  the  estate,  employed  or  to  be 
employed  therein,  and  in  the  receipt  of  any  debts  to  be  con- 
tracted in  the  trade  thereby  directed  to  be  carried  on,  as  his 
tnxBlees  should  in  their  discretion  think  fit. 

Soon  after  the  death  of  Hallf  a  written  notice  was  sent  to 
Us  executors  by  Crawshayf  that  he  considered  the  partner- 
ship as  dissolved  by  that  event,  and  that  he  would  not  con* 
dent  to  carry  on  the  business  with  bis  representatives. 

The  bill  in  the  first  of  the  above  causes  was  filed  by 

fVilHam  Crawduty  against  the  executors  of,  Hall,  praying  a 

declaration,  that  the  co-partnership  or  joint  concern  between 

the  plaintiff  and  Hall  in  the  iron  works,  and  aU  the  trade  and 

JbusineM  thereof^  became  absolutely  dissolved,  determined, 

snd 


1818. 

Ca&wtHAY 

r. 

Mao  LB. 

Maulb 

CaAwsoA'V 


186 


CASES  IN  CHANCERV. 


1818. 


r. 

llAVLt. 

Mavlb 

V. 


and  put  an  end  to,  by  the  deaA  of  Hall^  or  from  that  perio<I} 
Crawsmay  praying  also  an  account,  and  that  the  balance,  after  satisfying 
the  partnership  debts,  might  be  ascertained,  and  divided 
between  Crawshay  and  the  representatites  of  Hallf  according 
to  their  respective  proportions ;  a  sale  of  the  partnership  pro- 
perty, and  a  division  of  the  proceeds. 

The  executors  of  Hall,  by  their  answer,  insisted  that  they 
Were  entitled  to  the  leasehold  premises  and  iron  works,  as 
tenants  in'  common  with  Crawshay f  for  the  residue  of  tlie 
terms  of  years  for  which  the  leasehold  premises  were  holden, 
and  were  entitled  to  carry  on  the  iron  works  for  the  benefit 
of  the  family  of  their  testator,  in  the  same  manner  as  he 
carried  on  the  same  with  Crawshay,  and  according  to  tha 
directions  of  Haira  will,  until  one  of  his  sons  should  attain  * 
the  age  of  twenty-one  years,  and  that  the  joint  interest  which 
the  plaintiff  Crawshay  and  t(ie  testator  Hall  had  in  the  lease- 
hold premises  and  iron  works,  was  not  an  interest  in  an 
ordinary  trading  partnership,  but  was  an  interest  given  by  the. 
testator  Richard  Crawshay  to  them  respectively,  and  for  the 
benefit  of  themselves  and  their  families  respectively,  com- 
mensurate with  the  terms  of  jears  for  which  the  said  lease- 
bold  premises  were  holden ;  and  that  therefore  no  sale  of  the 
aaid  property  ought  to  be  directed  by  the  Court,  in  opposition 
to  the  bequest  of  Richard  Crawshay,  and  to  the  will  of 
Hatl,  whose  family  would  in  that  event  be  deprived  of  the 
benefits  intended  and  contemplated  by  him  to  be  derived  to 
them  from  the  leasehold  premises  and  iron  works. 

The  bill  in  the  second  cause  was  filed  by  the  executors  of 
Hall,  and  his  widow  and  children,  against  the  plaintiff  in  die 
first  cause,  praying  a  declaration  that  the  executors  of  HiM 
were  entitled  to  the  leasehold  premises  and  iron  works  for 
Uiree-eighth  parts  thereof,  as  tenants  in  common  with 
fV.  Crawsliay,  who  was  entitled  to  five-eighth  parts,  until 
one  of  the  sons  of  the  testator  Hall  should  attain  the  age 
of  twenty-one  years,  and  to  carry  on  tlie  iron  works  with 
Crawshay,  for  the  benefit  of  the  family  of  Hall^  in  the  sam# 

manner 
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namier  m  die  testator  carried  on  the  same  with  him,  and 
according  to  the  directions  of  the  testator  HalVs.yfill,  until 
one  of  bis  sons  should  attain  the  age  of  twenty-one  years,  and 
that  then  soch  son  of  Hali,  if  he  should  so  chuse,  would  be 
entitled  to  carry  on  the  said  iron  works^  for  three*eighth  parts 
thereof,  as  tenants  in  common  with  Crawshay  accordingly ; 
the  bill  also  prayed  various  accounts  and  directions  conse- 
quential on  that  declaration.  CrawJtay,  by  his  answer  to 
this  bill,  iosbted  on  the  determination  of  the  partnership  by 
the  death  of  Hall. 

It  appeared  that  a  posthumous  son  of  Mr.  Hall  was  bom 
after  both  the  bills  were  filed,  and  he  was  not  made  a  party 
to  either  of  the  suits. 

A  motion  was  now  made  on  the  part  of  Mr.  Crawshay, 
the  plaintiff  in  die  first  and  the  defendant  in  the  second  cause, 
that  it  might  be  referred  to  a  Master  to  consider  and  approve 
of  a  proper  place  for  the  sale  and  disposal  of  the  whole  of 
the  co-partnership  iron  works,  property,  estate,  and  effects,  of 
the  said  ff^.  Crawzhay^  and  B.  Hall^  deceased,  in  the  plead  ] 
iugs  mentioned,  including  the  good-'will  of  the  joint  trade^ 
and  that  the  Master  might  proceed  to  a  sale  thereof  accord* 
Ingly. 
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Sir  Samuel  Romilly,  Mt.lSell,  Mr.  Home,  and  Mr*  Ttigby^ 
ID  support  of  the  motion.  No  particular  time  having  been 
atgreed  on  for  the  coutinuance  of  the  partnership  b^tv^een 
Cratcshay  and  HttU^  it  was  determined  by  the  death  of  tiie 
latter,  and  is  now  to  be  continued  only  for  the  purpose  of 
winding  up  the  partnership  concerns.  Tins  is  a  business  of 
great  importance  in  point  of  value,  and  Mr.  Crawshay  is  not 
bound  to  continue  it  fur  the  benefit  of  other  persons  who  will 
be  entitled  to  partake  of  the  profits,  but  whose  liability  to 
the  losses  is  at  least  doubtful.  The  order  we  seek  may 
properly  be  made  on  motion,  for  by  delaying  it  till  the 
iiearing,  the  Court  will  be  compelling  the  surviviog  partner 
lo  carry  on  the  business,  and  to  continue  a  partner  for  a  very 
Vol.  I.  O  considerable 
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considefabte  time,  postfibly  tor  the  remainder  of  fan  life,  wicf j 
persons  who  are  (o  participate  m  the  profo,  but  are  not  tt> 
be  tfnswerable  for  the  iJMses:  And  the  (bUowmg  cases  were 
referred  to;  Crawthay^.  ColHmia)^  Waters  t.  Tayhrijb), 
Torinan  t.  ttomfrayQc),  unAFeaiheraaHhatigh  v.  FeHttick(d). 

Sir  Arthur  Piggoit,  Mr.  Hart,  and  Mr.  WhUhrop,  op- 
pfosed  the  motion^  contending  that  this  could  not  be  done  by 
an  interlocutory  order,  the  effect  being  to  anticipate  a  decree, 
and  dispose  of  the  whole  question  in  the  cause :  that  there 
was  a  want  of  parties,  the  children  of  the  testator  Hall  not 
being  parties  to  the  first  suit,  and  though  the  notice  of  motion 
was  entitled  in  both  causes,  yet  the  order  could  not  be  in  the 
second  cause,  which  win  instituted  for  totaHy  different  pur- 
poses ;  that  a  posthumoos  son  of  the  testator  Hall  had  been 
bom  since  both  the  bilb  were  filed,  and  ought  to  be  made 
a  party,  as  should  the  widow  of  Hally  she  being  a  joint 
residuary  devisee  widi  her  husband,  under  the  will  of 
Crawthayf  and  having  now  taken  the  whole  interest  by 
survivorship:  that  this  was  not  the  case  of  an  ordmary  tradmg 
partnership,  but  of  a  joint  ownership  in  real  estate,  and  in 
getting  and  manufacturing  the  produce,  which  was  only  a 
mode  of  enjoyment;  that  it  was  a  mere  tenancy  in  common, 
and  that  each  party  liaving  the  power  of  disposing  of  his 
share,  and  of  compelling  a  partition,  the  Court  had  no  juris- 
diction to  interfere  bjr  directing  a  sale ;  and  that  according  to 
.  the  true  construction  of  the  will  and  Codicil  of  the  tesUtor 
Crawihay,  his  son,  together  with  HaU  and  BaUey,  or  their 
representatives,  were  to  carry  on  this  busniess  jointly  during 
the  cotitinuance  of  the  leases  under  which  the  property  was 
hefd. 

Sir  Samuel  Romifly  m  reply.    If  there  be  any  foundation 
for  the  objection  that  Mrs.  Hall  is  not  a  party,  the  suit  by 
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At  exiBCutort  is  entirdy  luigatory,  and  ibegr  ^n  iottX  stnm§u$ 
to  tke  property^  for  if  Mr.  md  Mff9.  Hail  vere  jmHmmMp 
she  look  the  whole  by  sundvoral^  wd  iheie  wM  9Q<)m^ 
on  nrhich  hif  nili  ooidd  oycmte*  But  in  truth  Mr9.  ibU/ 
has  no  ioleresC*  The  teatator  tiodo^btedly  gl^e  ibe  g^a^fa) 
reakhie  of  his  aitate  to  Mr.  and  Mrs.  Uuil  by  his  will/  but 
by  his  codicfl  he  decburvdt  tbat  the  parlnarship  should  9l^w4 
Am,  fP.Cmsr^Aiiy  threa-eighlhs^  B.HmU  ihiee^^htbs,  aiid 
Jo$eph  Bfdlejf  thne-eighlbs.  He  codicil  does  mK  naase 
Mis.  Hafl;  and  the  e£fect  of  it  is  to  take  thfeoHtigbtha  of 
thb  property  out  of  the  opemlioyi  oi  the  residuary  disposition 
BUKle  by  the  will,  and  lo  give  thean  to  Mt.HaU  8Qlely4 
Neither  are  the  children  necessary  parties,  for  diere  is  oo 
immediate  bequest  to  them,  but  merely  a  contingent  bequest 
in  fiMour  o[  such  son  as  may  aiuin  the  af^  of  <lwci)ljrr0ne. 
The  executors  are  the  only  neceasaiy  pasdoa;  i^  howeaar, 
there  be  any  weight  in  the  objeotiQai  the  /Comrt  MMMid  afibrd 
an  opportuniiy  of  amending  the  bilL  fiul  the  pcimnpai 
question  is,  whether  this  is  or  is  not  a  partnership*  It 
appears  that  the  business  carried  on  at  these  mines  is  of  ancb 
a  description  as  would  render  the  pefties  liabfe  to  the  batib. 
rupt  laws,  for  it  consists  not  only  in  yHing  the  ore  out  of 
their  own  property,  but  purdiasing  ore  from  other  pevaoiSi 
It  is  contended,  tbat  this  is  merely  an  inteteat  in  land>  and 
that  the  parties  wonid  he  entitled  to  a  purtition ;  hut  the 
testator  Craadi^  constantly  desonbes  it  as  a  partnership, 
and  as  a  trade;  the  legacy  to  Bmleyh  to  enahk  him  to 
become  a  partner  with  \ifi$  eaeontor  m  one*fowrth  share  of  his 
trade.  He  does  not  give  it  as  an  inlerest  in  IcasehoU 
property,  but  as  a  trade,  part  of  the  capital  of  which  consists 
of  leasehold  property.  By  tlie  words  *^  so  long  as  the  lease 
endnres,"  he  intended  merely  to  give  the  interest  he  bad  faf 
the  leues,  and  not  to  render  it  imperatiae  on  the  parties  to* 
eonlinne  partners  for  a  terai  commensurate  with  tlieh-.duviitian; 
besides  there  are  several  leases  eiBpising  at  different  liases. 
It  i^  nnreaeonable  to  suppose  that  the  itestaikor  could  mean 
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that  all  who  should  betoine  his  representatiTes,  or  the  re^ 
presentatives  of  any  of  his  three  devisees,  shooM  become 
partners;  for  then  any  creditor  who  might  take  out  letters  of 
administration  fi-ould  be  entitled.  And  according  to  this 
constractidn,  if  one  partner  had  become  bankrupt,  his  as- 
signees would  be  partners,  and  might  sell  his  interest,  and 
thus  appoint  a  new  partner  in  his  place.  It  is  quite  in 
conformity  with  the  practice  of  the  Court  to  make  an  order 
OB  motion  in  sach  a  case  as  this ;  for  the  Court  does  not 
permit  one  person  to  go  on  trading  with  that  whidi  belongs 
to  anotheri  especially  where  there  are  infants  interested  in  the 
fund,  but  interferes,  by  interlocutory  order,  for  the  preserva- 
tion of  the  property. 


The  LoiLD  CHANCfeLLolt  observed  during  the  argument^ 
that  it  would  be  .very  omterial  to  know  whether  this  was  ai 
trading  concern  in  which  the  partners  could  be  made  bank-" 
nipt,  or  a  mere  interest  in  land ;  that  as  to  a  joint  interest  in 
Iand|  the  Court  would  not  interfere  to  put  an  end  to  the 
partnership^  for  each  party  might  sell  his  share,  but  that  as 
to  a  share  in  a  trading  concern,  it  was  otherwise.  And  at 
the  close  of  the  argument,  his  Lordship  made  the  following 
observations  :• — ^The  motion  is  for  a  sale  of  the  property,  and 
in  whatever  terms  it  might  be  put,  the  Court,  if  it  directs  a 
sale,  will  take  care  to  gi%'e  directions  to  the  Master  in  such 
way  that  it  may  be  brought  to  sale  in  the  most  beneficial 
manner  for  all  who  are  interested.  Where  a  bill  is  brought 
to  have  a  dissolution  of  partnership,  and  where  it  is  quite 
clear  on  the  bill  and  answer,  that  one  or  all  of  the  parties 
have  a  right  to  consider  it  as  dissolved,  it  is  not  contrary  to 
the  practice  of  the  Court  to  direct  a  sale  on  motion,  for  tlie 
parties  would  be  entitled  to  it  if  the  cause  stood  for  hearing 
on  bill  and  answer.  And  notwithstanding  there  may  be  a 
right  to  insist  that  the  partnership  is  at  aii  e»d,  yet  it  must 
continue  for  the  purpcise  of  winding  up  the  concerns;  but  if 
at  an  end  in  point  of  law,  by  death,  notice,  or  other  mode  of 
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detenninatioii,  neitber'partj  can  make  any  otber  uH  of  the  pvtt 
nership  propecty,  than  aii  use  consistent  with  the  windiiig  up 
of  the  affairs;  and  if,  instead  of  winding  up  the  concern^  th^ 
party  is  acting  as  if  the  concern  was  going  on»  the  Court  will 
not  pennit  him  so  to  act,  but  will  appoint  a  manager  of  the 
property  for  the  purpose  of  wbding  it  up,  and  direct  in  what 
manner  he  shall  act  for  the  benefit  of  all  persons  mterested. 
The  obyection  of  form  which  has  been  made  in  this  case, 
could,  if  well  founded,  be  disposed  of  by  directing  the  motion 
to  stand  o^er  until  the  proper  persons  are  made  parties ;  and 
the  motion  may  be  considered  in  the  same  manner  as  if  the 
infants  were  parties,  and  an  application  were  made  on  theiir 
part,  calling  on  the  Court  not  to  consider  this  as  n  dissolution 
of  the  partnership. 

The  general  rules  respecting  partnership* are  well  settled. 
Where  persons  enter  into  partnership,  and  no  term  is  limited 
for  its  dnration,  the  partnership  may  be  put  an  end  to  at  a 
moment's  notice  by  either  party,  and  the  partnership  is  then 
dissolved  to  this  intent,  that  this  Court  will  direct  the  party 
to  continue  its  existence  only  for  winding  up  the  concern, 
and  to  act  as  if  it  continued  for  that  purpose  alone.    So  the 
death  of  a  partner  also  occasions  a  dissolution  of  the  part* 
nerriiip,  and  the  Court  will  deal  with  it  accordingly.    There 
may  ondoubtcdly  be  caaes,  in  which,  though  no  written  con* 
tract  provides  for  the  duration  ol  the- part Dersbip,  there  may 
be  an  implied  contract  aa  to  the  term  of  its  duratiou ;  but  I 
am  yet  to  Jeam,  that  in  a  partnership  concern,  the  purcliase 
of  leasehold  estates  of  any  given  duration  is  a  circumstance 
from  whicb  it  is  to  be  implied  that  the  parties  are  to  continue 
the  partnership  during  that  term.      It  might  with  equal 
reason   be   contended,  that   the  parties   by  purcha&iiig   an 
estate  in  fee-simple  were  to  continue  partners  (ov  ever.    It 
has  been  repeatedly  decided,  that  if  there  is  nothing  more 
than  a  purchase  of  lands  for  the  purpose  of  canrying  on 
femde,  the  interests  so  purchased  are  neither  more  nor  less 
than  capital  of  the  partnership  trade,  and  disposed  of  ac- 
cordingly; 
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dotMafjfy;  I  reiitiabflr  t  fewynn  9gOy  tbtni  wu  mucb 
tttemMM  cf  this  tflllject  in'  a  oiise  b  Ae  Houe  of 
Ldrd«. 

Thttt  d^iifc  AoM  fmt  «n  end  to  »  ptrttiefBhip,  or  that  it 
ib^iild  be  ^fottanpined  bf  notice,  at  a  nM>inent*i  warninc^  Was 
lie<»  MiA  in  C^witts  of  Justice  to  be  an  uaroiwoDihle  dodrine. 
Sut  it  deserves  iniieh  ocaisideration  hafore  it  can  be  so  pro- 
ooaacsrf;  for  if  the  j«k  were  otherwise,  the  effect  would  be, 
tint  parttr^sUip  Use  liiiinriiiBe  is  to  be  entered  into  i^  better 
and  fw  SKHttm,  far  richer  and  for  poorer,  and  whatever  the 
fciitLiaa  of  the  partnership  assj  be,  the  panics  anast  abide  by 
it ;  bill  (be  l%iie  as  esCaUished  is^  that  if  they  do  net  think 
prapdr  %6  say  by  auricles  bow  long  it  shall  cndnrei  each  party 
has  an  opportunity  of  dissolvbg  the  partnenhip,  if  curcum- 
^mnoes  sbooM  arise  wfaitsfa  may  raako  it  not  only  a  pradent 
hnd  nec<tesaiy  measure,  bat  the  only  ma ans  of  saving-  hiniseif 
from  raia.  Aad  with  respect  to  the  death  pf  a  partner,  whea 
fbe  conseqnenees  are  considered  of  its  not  beiag  a  dissolotion 
of  the  partlierdnp,  if  wboeter  may  happen  to  be  t|ie  personal 
i^presentative  of  die  deoeased  partaia  were  at  all  evcnls  to 
ht  intfodiHsed  into  (be  partnerships  i  doubt  much  whether  if 
fbe  law  was  to  be  laid  down  now,  it  would  not  be  laid  do«ra 
in  conformity  with  the  rule  which  now  exists.  For  if  a  coo- 
trery  nile  should  psevail,  is  the  aunriviog  partner  to  take  the 
^nce  of  having  for  his  parUiera  one  or  several  execiitoni, 
kn  adnunstraior  either  in  ibe  peiaoi^  of  the  next  of  kin  of 
^  deceased,  or  of  one  of  his  creditors  i  and  not  only  an 
fiectties,  bat  the  representaUves  of  a  snrviviftg  eaccntor, 
might  have  to  oome  ^i  earii  for  a  sbaye  in  the  parfineiship, 
and  of  coarse  in  tbc  coodnot  of  the  oonoern.  Thet  chance 
of  having  ail^uoh  persons  as  by  iatesUby  or  by  will  might 
)le  immediately  introduced  into  a  partnership  upon  the  death 
p{  a  psrtneri  if  the  law  were  to  be  othnrwise^  is  a  imk  which 
a  prudent  man  woiild  -not  like  to  incur*  Tim  dootiino  there- 
foit  appears  to  nse  to  be  re|isoimbi|a, 
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I  8grf e  dtat  if  Mr.  Crawthay  the  l^sf^tor  in  this  case, 
had  1iy  his  viU  directei)  that  his  legatees  should  carrj  qii  (bis 
coRoem  bj  ibemselves  aod  represeptatives  as  long  as  the 
Icynj^  of  these  kases  should  eudure,  oobp«j|y  claiming  under 
the  wi/I  could  taj^e  the  benefit  of  it^  who  iroold  not  submit 
to  all  the  iaaMKveoiences  which  tbe  teftator  bad  prescribed ;  Csawihav. 
hot  I  cao  find  no  such  thing  in  this  will.  It  might  perha(i§ 
he  contended  (but  I  think  not  effectvallj),  that  Hi-Bailejf 
and  Mr.  HaH  should  continue  in  partnership  as  loqg  as  they 
lived ;  but  to  carrj  it  further  appears  to  nie  quite  impossibk  ; 
there  ia  cleirlj  nothing  imperative  an  an;  other  person.  The 
diffictthj  with  respect  to  the  mgument  that  the  partnership  is 
to  cootinoe  as  loiig  as  the  longest  lease  should  endure,  is 
thb ;  thej  cannot  pretend  that  the  partnership  was  to  contini^ 
so  long  between  the  onigin»l  partners  and  tbeif  r^.re^QtatiT^ 
for  ihey  have  admitted^  as  they  m,u9t  a^mit^  that  each  partner 
m^i  not  only  have  ass^ed  his  interest^  but  have  jissii|(9ed 
to  any  niunbcr  of  persons  any  number  of  shares  derived  out 
of  his  original  share;  so  that  this  paitnerahipy  which  wa9  to. 
endore  for  so  long  a  penod,  might  within  two  years  aft^  it 
was  funnedy  be  a  partnership  consisting  of  forty  persopi^  of 
whom  not  one  migb^  possibly  be  either  an  or^^al  partner^ 
or  the  lepresentatMe  of  an  fsiginal  p^tner. 

There  is  another  wv  of  cQatti4emg  this  case.  It  .would 
be  difficadt  to  make  aol  that  tb^  is  a  mere  interest  io  li^nd, 
uocooDecied  with  some  trading  partnq:ship-Hi  mere  interest 
io  land  io  which  partition  might  take  place;  for  where  paiaes 
porchase  an  interest  in  land,  sfsd  bring.  W  murl^et  the  produce 
as  oRse  common  fimd  to  be  sold  for  tba  benefit  of  all,  it 
might  be  contended  that  they  bad  i^nterad  v^\o  an  agi eemcnt 
to  anahe  it  refeniUe  to  the  priocf ptea  at^d  doctrine  of  part- 
neuh^. 

IVs  k  dm  Tiew  w\Mh  I  tal^e  at  present  of  the  merits 
of  the  cme^  b«|t  1  shall  give  the  sntjjaci  fi^fther  cons^derar 
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TAc  Lord  Chancellor,  after  staUng  the  terms  of  the 
motion,  and  the  will  of  Mr.Cfair«Afly,  pronounced  his  judg- 
ment to  the  following  eflfect :— The  purpose  for  whidi  the 
testator  gives  this  25,000/.  to  Mr.  Baileitf  is  to  enable  him 
by  a  capital  to  become  a  partner  with  his  esecutor,  and 
that  executor  is  Mr,  Hall;  the  rest  of  his  interest  m  tbia 
concern,  if  he  had  not  made  a  codicil,  would  have  passed 
under  the  renduary  clause  to  Mr.  and  Mrs.  Hall.    But  he 
made  a  codicil,  and  the  effect  of  the  will  and  codicil,  I  ap- 
prehend to  be  this;   that  the  testator  having  been  himself 
possessed  of  the  entirety  of  this  concern,  he  by  his  will  dis- 
poses to  Bailey  of  two-eighths,   and  Mr.  and   Mrs.  Hall, 
under  the  residuary  clause,  would  have  taken  the  <liree-€ighths, 
afterwards  given  to  Mr.  Craa'sAfly,  but  for  the  codicil ;  and 
the    effect    of    the    codicil    is    to    give    tliree-eighihs    to 
Mr.  9F.  Crawihay,  and  three-eighths  to  Mr.  Hall,  excluding 
his  wife  from  those  three-eighths,  and  to  continue  the  two- 
eighths  to  Mr.  Bailpif,    Hat  being  the  state  in  which  the 
concern  stood  at  the  death  of  the  testator,  it  appears  that 
Bailey  sold  his  two^ighths  to  Mr.  Crarcshay,  and  it  has  not 
been  disputed  in  the  course  of  the  argument,  that  every  one 
of  these  indiiMiwls  was  at  liberty  to  sell  his  own  share ;  the 
consequence  of  which  is,  that  the  individuals  who  formed 
the  partnership  might  be  changed  as  often  as  parties  who 
are  concerned  as  partiiers  are  disposed  to  quit  the  concern, 
and  to  admit  others  in  their  places ;  and  the  question  npoa 
these  pleadings  is,  whether,  supposing  this  was  heard  as  a 
cause,  the  Court  would  order  this  property  to  be  sold,  or 
whether  the  tiature  of  the  interest  which  these  indiyidoals 
have  in  it  is  such  that  each  person  is  at'  liberty  to  seH  his 
own  share,  but  not  to  call  on  the  Court  by  an  interlocutory 
order  to  sell   the  whole.    Mr.  Crawshay  had  bought  the 
interest  of  Mr.  Bailey,  and  it  appears  that  Mr.  Mall  and 
Mr.  Crawtliay,  until  the  death  of  Mr.  HaH,  carried  on  the 
business  jointly,     Mr.  Htdl  by  his  will  gave  to  his  execaiora 
the  discretion  of  carrying  on  this  concemj  as  far  as  he  was 
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iflferested  aceordiiig  to  their  view  of  it,  in  that  way  which        1818. 
was  most  beneficial  for  his  family;  but  it  appears  that  he    caAwiiUT 
thou^l  himself  at  liberty  (for  the  will  states  as  much)  to  ^' 

iiitroclace  three  executors  as  partners  with  Mr.  Crawshay  as 
trustees  for  the  various  branches  of  this  family  as  cestui  que  ^^^^^ 
trusts,  and  it  cannot  be  said  that  tliey  can  continue  partners  Crawirat, 
with  Mr.  Crawshay,  without  admitting  the  propriety  and 
ji|8tice  of  that  reasoning  that  will  contend  that  if  Mr.  Halt 
can  impose  oq  Mr.  Crawshay  the  necessity  of  continuing  iq 
partnership  with  his  three  executors,  and  their  cestui  que 
trusts,  that  he  might  also  have  imposed  on  Mr.  Crawsha^ 
the  necessity  of  receiving  as  a  partner  any  person  who  may 
now  or  at  a4y  future  time  sustain  the  character  of  executor' 
or  administrator^  however  that  character  may  be  acquired. 
It  appears  to  me,  considering  the  principle  that  governs 
partnerships,  impossible  to  say  that  Mr.  Crawshay  stands  in 
that  sftuation.  Upon  the  death  of  Mr.  Hat/,  as  there  were 
i|o  articles  of  partnership,  I  apprehend  that  without  any 
notice  whatever,  the  partnership  would  cease^,  except  for  the 
purpose  of  winding  up  th^  concern,  unless  the  surviving 
pariner  and  those  who  represented  the  dead  partner,  entered 
into  some  agreement  that  the  partnership  should  continue. 
I  apprehend  also^  that  on  the  principle  of  common  partner* 
ships,  where  there  are  no  written  articles,  nor  any  time 
appointed  for  the  continuance  of  the  partnership,  either 
Mr.  CrawAay  or  Mr.  Hall  might  have  put  an  end  to  the 
partnership.  It  is  contended,  that  in  the  first  place  it  is 
obvious  that  die  late  Mr.  Crawshay  had  got  together  this 
concern,  and  that  he  was  anxious  to  keep  it  together  as  one 
concern,  akhoi^h  he  has  divided  the  interest  in  it  among  the 
different  branches  of  hb  family ;  and  no  doubt  if  he  had  in 
liisvrill  declared  such  an  indention,  those  who  took  his 
bounty  must  have  taken  it  on  the  terms  which  he  pre- 
fcribed;  but  taking  the  effect  of  the  will  and  of  the  codicil 
together,  the  intention  appears  to  have  been,  that  they  should 
|»^oiDe  interested  in  this  concent  in  certaiit  aliquot  propor- 
tions. 
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lioiifu  The  will  iadeed  dediaret  that  BaUijf  shoukl  have  ao 
latere^  of  2i^fi00t.,  and  that  he  sbpukj  bQ  a  partner  \iitl|  Uie 
tefltatoc's  executor^  but  these  is  iiothiog  to  sliew  thai  he 
meant  to  ioipoae  cither  on  JBatVey  or  on  tb^  executor  an 
obligatkm  to  carrj  on  the  partnenhipy  except  as  between 
themselvei^  and  if  the  executor  thoofht  proper  Co  allow 
Bailty  to  aeU  to  Cramtkay  his  interest,  a  question  migbt 
possibly  have  arisen  ao  long  as  that  executor  was  living, 
whether  Crawskay,  purchasing  the  interest  of  Bailey,  would 
not  be  subject  to  the  condition  that  this  will  imposes  on 
Bailey ;  but  the  m&ment  that  executor  was  dead,  it  became 
impossible  to  say  that  either  Mr.  Craan&ay  or  MnAri/y 
would  have  been  compellable  to  carry  on  this  business  with 
tlie  executors  of  tliat  executor*  I  could  not  hold  that,  unleas 
X  was  prepared  lo  say  that  ha  must  cany  it  on  not  only  witb 
tlie  executor  of  that  executor,  but  mth  all  the  suocaaBve 
executors  of  the  surviving  executor  as  long  as  these  lessee 
shall  continue.  It  is  also  signed  that  the  purchase  of.  the 
leases  is  evidence  of  a  contnct  to  continue  the  concern. 
I  do  not  say  that  there  may  not  be  cases  of  a  party  purchasing 
a  lease  in  whidi  there  may  not  be  evidence  of  an  intention 
to  carry  on  the  partnership  as  long  as  the  lease  endures,  |Hit 
f|s  a  general  doarine,  it  is  quite  impossible  to  say  that  be- 
cause parties  are  interested  in  a  leasehold  estate^  they  ther^y 
become  contractors  to  continue  together  in  partnership  as 
long  as  the  lease  shall  endure.  The  lease  is  only  part  of  the 
capital  stock  of  the  concern,  and  may  be  sold ;  nor  would 
the  purchase  of  a  freehold  estate  make  any  difference  on  this 
poiut,  whene  it  is  cooslviered.  as  part  of  the  stock  of  tlie 
cqncerpi  though  there  have  been  cases  where  on  a  purchase 
of  freehold  by  n  partnership,  questions  have  arisen  whether 
it  was  in  case  of  death  to  be  considered  as  real  estate,  qr  as 
so  much  of  the  capital  and  stock  in  tn^de.  I  am  therefore 
of  opinion  in  this  case,  that  it  is  impossible  to  say  that  this 
is  to  be  a  partnership  for  the  duration  of  the  leases,  or  of  the 
longest  of  the  leases  which  belonged  to  the  partnership. 

From 
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Ffloift  ibe  wil  of  Mr.  Hotf  it  appevs  ibat  the  qMBtion  whe- 
ther the  p«flDfnh^  should  cootiDue  U  left  to  the  discretion 
of  the  tnutMi;  that  is  evidence  that  Mr.  HM  thought  that 
ilia  interest  could  be  separated  from  'Ult.Cramhajfs,  and 
if  so,  Mr.  CrawJm^^  interest  magr  be  separated  from 
Mr»  llaWi^  and  thone  who  aigne  on  that  intention  must 
af^^nc  that  he  wished  the  concern  to  be  kq>t  together,  though 
it  was  perfect^  indifferent  to  him  what  person  should  be  the 
owner;  au  attention  not  to  be  imputed  to  him  unless  it  is 
to  be  fonnd  in  the  veiy  words  be  has  adopted* 

The  question  then  lesokes  itself  into  this;  What  is  the 
nature  of  this  property?  Now  the  general  doctrine  with 
xeapeet  to  a  tiidiag  partnership  is,  that  where  there  b  no 
^^l^eement  for  its  duratioiv  any  partner  m^y  put  an  end  to  it 
vfhea  he  pleases,  and  altiiough  much  inconvenience  maj 
attend  that  doctrine,  much  would  also  attend  a  contrary  rule, 
and  k  is  verj  questionable  whether  a  better  rule  could  now 
he  aetlled;  but  the  law  being  settled,  it  is  for  those  who 
enter  into  partnership  to  guard  themselves  against  iiicon- 
¥enicpcea  bj  entering  into  express  stipulations  on  the  subject, 
fiat  although  this  is  the  case  in  trading  partnerships,  yet  in 
pnre  landed  property  it  does  not  appear  that  tliis  doctrine 
applies*  becaase  parlies  become  tenants  in  common^  and  one 
lenant  in  common  caonot  call  on  his  companion  to  join  with 
Iiim  in  the  alienation  of  the  property,  but  each  may  sell  and 
dispose  of  his  own  share  as  he  thinks  proper.  It  is  said  that 
t|iis  is  ao  more  than  the  case  of  persons  who  are  tenants  in 
CommoB  of  a  mine^  and  if  <o,  I  think  that  the  doctrine 
apphcable  to  land  will  apply  to  them,  and  not  the  drjctrine 
of  trading  partnership;  but  whether,  if  being  originally 
tewota  in  common  of  a  mine,  they  also  become  jointly 
interested  in. the  manufacture  of  the  minerals,  until  they 
become  marketable  articles  for  purchase  in  the  way  of  trade, 
they  are  still  to  be  considered  as  tenanu  in  common  of  a 
mine,  it  is  difficult  to  say ;  and  it  is  more  difficult  to  say  that 
they  aie  to  be  'cwswl^cd  merely  as  jointly  interested  in  a 

mine^ 
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)81S.       mine,  if  they  are  not  (^nly  procuring  and  ameliorating  the 

CbawThay   produce  of  their  own  mines,  and  carrying  it  to  market,  but 

«?•  also  purchasing  the  produce  of  other  mines,  and  manufocturing 

it  together  with  their  own ;  and  it  might  be  a  question  in 

Maule      bankruptcy,  whether  tfaey  were  purdiasing  the  produce  of 

f  RAwtRAV.    others  for  manufacture  with  intent  only  Ae  better  to  bring 

the  produce  of  their  own  mines  to  perfection,  or  that  they 

were  purchasing  for  the  purpose  of  bringing  a  distinct  subject 

to  market  as  traders.    This  question  is,   on  the  evidence 

before   me,   left   somewhat   doubtfiil ;    the  expressions   of 

Mr.  Hall  in  his  will,  and  of  all  the  instruments  before  me^ 

consider  this  as  a  trading  concern,  but  I  tliink  it  would  be 

proper  to  have  this  explained  by  affidavit.     If  it  is  a  partner* 

ship  concern,  then*  the  principle  of  a  common  partnership 

applies. 

Another  question  is^  whether  the  Court  can  in  such  a  case 
direct  a  sale  upon  motion.  I  have  given  this  point  moeh 
consideration,  and  I  think,  if  it  be  clear  that  this  is  a  trading 
concern,  and  that  it  is  dissolved,  the  Court  has  the  power, 
which  it  has  in  many  instance's  exercised,  of  ordering  the 
property  to  be  sold.  The  consequences  might  be  very  in- 
convenient, if,  when  the  Court  has  before  it  a  trading  part- 
nership clearly  dissolved,  and  all  that  remains  for  the  Court 
to  do  is  to  wind  up  the  concern,  it  should  nevertheless  sufier 
it  to  be  carried  on  until  a  decree  for  sale  shall  be  pronounced^ 
whatever  may  be  the  injury  it  involves,  whether  the  trade  cau 
be  beneficially  carried  on  or  not,  and  notwithstanding  it  is 
clear  that  such  a  decree  for  sale  must  ultimately  be  made. 
If  that  were  the  rule,  the  jurisdiction  would  be  extrennelj 
mischievous.  It  is  of  great  importance  (and  it  is  conformable 
both  to  the  principles  and  the  practice  of  the  Court)  that  the 
partnership  should  be  put  an  end  to  when  it  is  clearly  a 
dissolved  partnership.  I  must  necessarily  postpone  the  order 
fill  I  see  the  affidavit  which  I  have  mentioned. 


In 
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tn  coQseqiieiice  of  the  Lord  CbancdWs  BOggeBtioa,  nA       )^i^* 
mtMmnX  was  afterwards  made  hj  Mr.  CrawihtMf,  ttatiog  that    CR4wtuAY 
die  iron  works  in  queslkm  had,  from  the  period  of  their  first      m^^i,^ 
establiiihinent  by  his  late  father,  been  conducted  as  a  trading 
oonccrni  that  the  prodoce  of  the  mines  consisted  of  iroo^  «. 

stone,  coal,  and  lime-stone,  and  diat  at  the  works  large  quan-  <^^^^^^^- 
tities  of  iron  of  different  sorts,  enumerated  in  the  affidavit^ 
had  been  and  were  manufactured,  sometimes  from  the  ma- 
terials  obtained  fixmi  the  premises  held  under  the  leases 
mentioned  in  the  pleadings,  and  sometimes  from  pig  iron 
and  finers'  metal  purchased  from  neighbouring  works,  and 
old  wroi^t  iroa  from  curdnance  and  naval  stores  purchased 
in  LondoHf  P/ymouih,  and  Bristol f  in  large  quanti^s :  that 
from  the  first  establbhment  of  the  works  to  the  present 
period,  the  proprietors  had  been  in  the  habit  of  making  coiw 
siderable  purchases  of  iron  ore,  pig  iron,  fioera'  metal,  old 
wrought  iron,  naval  and  ordnance  stores,  for  the  purpose  of 
manufacturing  the  same  at  the  works  into  various  sorts  of 
iron,  and  reselling  the  same  in  that  manufactured  state :  that 
such  purchases  (to  a  large  amount),  manufacture,  and  resale, 
bad  been  made  by  the  respective  firms  of  Crawshay,  Hall, 
and  Bailey,  and  Crawnhay  and  lialij  at  the  works,  during 
the  contmuance  of  those  respective  partnerships,  the  whole 
of  which  purchases,  and  of  oU  the  purchases  of  pig  iron  and 
fillers'  metal,  old  wrought  iron,  naval  and  ordnance  stores^ 
made  by  the  respective  ftrmt,  were  ^  made  with  a  view  to 
a  profit  by  manufscturing  the  same  at  the  works  into  bar 
and  other  iron  for  resale,  and  not  merely  for  mixing  the 
same  with  the  iron  the  produce  of  the  works,  for  the  purpose 
of  improving  the  iron  of  the  works,  or  bringing  the  same 
better  to  mari^et:  that  from  the  fir^t  establishment  of  the 
works,  the  iron-stone,  coal,  and  lime-stone,  produced  from 
the  mines  on  the  works,  had  never  been  sold  in  their  natural 
or  raw  state,  except  a  small  quantity  of  coals  for  the  accom-^ 
modation  of  the  labourers* 


too 
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The  case  was  se^^eral  dtnet  montsniied  again  wkli  refeieiice 
More  particularly  to  the  Ejection  tbal  MnuHall  waa  Ml  a 
party,  and  to  Ihe  faestioM  Mrbether  the  proper  coar8e:wa8  to 
appoiBt  B  manager,  or  lo  diiect  a  sale,  and  aihediei  tfrne 
Aonld  not  be  soma  pnemtts  reference  to  ikt  Master  to 
empiira  wkkli  wonM  be  tbe  most  for  tbe  benefit  of  the 

MlfiMBlS* 


^^y  t?.  The  Lori>  Cb  AMG&LLon;    Tbia  ia  one  of  the  moat  im* 

portant  motions  I  have  had  before  me  for  a  ^coBsaderaUe 
tae.  It  ia  made  in  bodr  the  cauaes,  to  neither  of  which  ta 
fte  vndow  of  Hall  a  party.  One  party  coanidesa  the  pact* 
nenbtp  dissoUed  by  Hmlfn  deatli,  and  the  other,  ihal  it  still 
eontimiss  with  CrawAay.  I  think  it  dear  diafc  Cmapskoy 
would  harothe  same  rigbt  to  dispoee  oi  his  aniereit  ^mHM 
had  {o  bei|uettth  his«  I  am  quite  aatisfiad  the  eneaitora  can« 
not  tie  Cfowikmy  to  them ;  it  is  aoollier  qoesliooy  wliedisr  he 
can  compel  them  to  dispose  of  the  ooncem*  There  is  no 
equity  to  compel  them  to  remain  in  pnrtnerAipi  leaoept  by 

'  aome  express  or  implied  contraot,  or  by  direotiona  in  the  wilf 

under  which  they  both  claim,  i  cannot  however  find  any 
such  4lirecdons.  It  is  enough  to  say,  that  even  if  the  will 
had  imposed  any  comfition,  yet  when  BaUey  and  Cr<ra»ii^'s 
interests  became  united  in  one  peraooi  and  when  the  exe- 
cutor was  dead,  having  made  audi  a  will  as  diat-  which 
appears  on  these  pleadings,  it  is  impossilde  to  say  that  any 
condition  remained  which  imposed  on  these  parties  an  ob* 
ligation  to  remain  partners  during  tbe  continoance  of  the 
leases.  If  it  was  a  partnership  in  trade,  the  utmost  extent 
is,  that  it  should  be  inferred  diat  tbe  partnership  waa  \9 
continue  as  long  as  the  leases  slioold  last,  but  I  do  not  think 
there  is  any  thing  from  which  it  can  be  so  inferred ;  for  a 
lease  purchased  by  a  partnership  is  only  port  of  Ibe  stock  in 
trade.  The  next  question  is  respeetiitg  the  abeenoe  of 
Mrs.  Hall.  When  the  nature  of  the  property  disposed  of  by 
tbe  residuarj'  cluu*c  is  considered,  and  that  her  husband  had 

considerable 
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coimderable  powers  orer  her  interest,  it  would  be  £flftciilt 
without  farther  enquir j,  to  know  where  the  property  now  is* 
That  Hall  had  no  notion  that  his  wife  had  an  interest,  is 
desfr^  for  he  disposed  of  it  by  his  will,  and  probaUy  gave 
interests  to  beti  which  possibly  hy  election  might  cone 
fonnd  to  the  same  ihing.  Hiis  makes  it  material  to  conrider 
that  she  is  not  a  party,  and  'diat  the  mfant  is  not  a  party. 
On  the  other  hand,  it  is  imposriUe  to  cail  on  CrawAay  to 
be  a  partner  if  be  does  not  chose.  It  is  impossible  to  say  he 
is  lioDnd  to  unite  liimself  with  die  other  pardes,  whether 
they  are  considered  as  the  persons  having  the  legal  estates,  or 
as  trustees,  or  diat  he  has  not  the  same  right  which  HM 
supposed  himself  to  have  when  he  made  his  will.  And  this 
brings  it  round  to  fte  questioUi  whether  it  was  a  partnership 
or  a  tenancy  in  common  ion  teal  eitate,  and  whether  the 
Court  is  to  wait  till  a  decree  before  it  disposes  of  the  pro- 
perty. I  take  the  general  principle  to  be,  that  the  Court  is 
not  to  wait  till  a  decree,  if  there  is  n  clear  partnership  in 
trade,  but  at  any  rsfte  if  the  parties  differ,  they  are  entitled  (o 
have  a  mamiger*  Whether  they  will  mo\'e  for  that,  or  pat  it 
to  the 'Conn  to  decide  whedier  there  is  to  be  a  sale  without 
sudv  motion,  is  what  I  wish  the  pafties  to  determine. 
Mr.  Craxsdwy  says  very  properly  he  will  not  take  the  ma- 
nagement, tf  thwe  e^ghlhs  am  to  bo  A>r  the  benefit  of 
Af>.  HaWn  fepresestatives.  1  however  desire  it  to  be  un- 
derstood that  I  do  not  decide  against  ordering  a  sale,  if 
I  have  Mn.  Hall  and  tlie  m(ant  before  the  Court.  If 
Mr.  Crawskay  will  not  carry  on  the  concern,  it  is  for  tiie 
interest  of  all  parties  that  a  manager  should  be  appointed: 
I  cannot  prevent  Mr.CrairsAay  from  stopping  the  works. 
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The  Lord  Chancbllor.    llie  first  question  Is,  whether 
Mrs.  Hall  has  any  interest.    Now  how  does  that  stand  in 
she  opinion  of  other  persons  ?    First,  her  husband  disposed 
of  the  whole;  his  exectitors  have  filed  a  bill  ou  the  supposi- 
tion 
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;  I8t8*       lioQ  iiiat  slie  was  not  interested:  and  lastly,  the  codicil  I 
CkAwiHAY   ^^^  is  ^  revocation  as  to  the  trading  concern.    The  point 
Maulc.      ^^^  ^^  Court  to  consider  therefore  b,  whether  it  is  clear  that 
the  partnership  is  dissolved  by  the  death  of  Hall,  or  whether 
V.  his  executors^  are  now  partners  in  the  concern.    After  much 

CsAwiHAY.  consideration,  I  have  no  doubt  that  if  it  was  a  trading  con- 
cern, the  partnership  was  at  an  end  by  hi^  death ;  and  I  have 
no  doubt  that  it  was  a  trading  concern.  If  so,  CravcAay  is 
justified  in  dealing  with  it,  from  Hairs  death,  as  a  person 
may  do  who  is  to  wind  up  the  concern.  If  I  leweCrawskay 
in  possession  to  deal:  as  one  partner  may  where  there  is  a 
dissolved  partnership,  he  may  deal  with  it  for  the  purpose  of 
winding  it  up.  It  is  true  the  others  may  also  deal  with  it  in 
the  same  manner,  and  if  they  do  not  agree,  the  only  thing  ia 
for  the  Court  to  appoint  a  n^anager.  If  a  manager  was 
applied  for,  the  only  course  would  be  to  have  a  reference  to 
enquire  whether  it  is  more  for  the  benefit  of  the  infants  to 
have  a  manager  or  a  sale.  I  cannot  see  that  I  should  be 
taking  an  improper  course,  if  I  refer  it  to  tlie  Master  of  the 
Vacation  to  enquire  whether  it  will  be  for  tbb  benefit  of  all 
concerned,  that  the  works  should  be  sold,  or  be  carried  on 
for  the  purpose  of  winding  up  the  concern,  without  prejudice 
to  any  question  on  the  coming  in  of  the  report. 


The  Order,  as  settled  by  the  Lord  Chancellor,  referred  it 
to  the  Master  of  the  Vacation  to  enquire,  and  state  whetlier 
it  would  be  for  the  benefit  of  all  parties  concerned  in  the 
works,  that  the  same  should  be  sold,  and  in  what  manner,  ns 
going  works,  or  that  they  should  be  carried  on  for  the  pur- 
pose merely  of  winding  up  the  concern ;  the  parties  to  be 
examined  on  interrogatories,  if  the  Master,  should  think  fit, 
and  to  produce  all  books,  papers,  &c.  relating  to  the  works, 
the  production  of  which  the  Master  should  think  proper  to 
require,  and  that  he  should  proceed  de  die  in  diem. 

The 
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The  Master,  by  his  report,  dated  the  1 1th  of  December 
1818,  after  sUting  that  the  said  fV.  Crawshay  had  proposed 
before  him  to  become  the  purchaser  of  the  whole  of  the 
interest  of  the  eiecutors  of  Hail,  in  the  works  and  premises, 
for  the  sum  of  90,000/. ;  and  the  executors  having  testified 
their  consent  thereto,  certified,  that  he  had  considered  and 
did  spprove  thereof,  and  that  he  was  of  opinion  that  it  would 
be  for  the  benefit  of  the  infants,  and  of  all  other  parties 
concerned  in  the  iron  works,  that  the  whole  of  the  ^aies 
and  interest  in  the  iron  works,  leasehold  and  other  estates^ 
atensils,  stock  in  trade,  profits,  and  premises  vested  in  Maule, 
LieweUin,  and  Kigfe,  as  exectilors  of  Mall,  should  be  sold  to 
the  said  fV.  Crawshay  in  Ibe  manner  aforesaid,  «nd  at  the 
said  price  of  90flOOL 

By  an  order  of  the  Yice-Qiancellor,  made  on  ^he  24tii 
of  December  1818,  on  the  petition  of  Mr.  Crawtkay,  the 
Mastei^s  refoH  was  confirmed;  and  it  wae  ordered  that  the 
defendants  Mwde,  JJa^in,  and  JITaye^  as  executors  of 
B.Udlf  should  be  at  liberty  |o  s^ll  to  the  petitioner  bj 
jyivatfB  contract  at  tfie  aum  of  90»000/.,  ascertaiiyed  and 
apportioned  as  in  the  leport  apecified,  all  the  estate,  shares, 
rigb^  and  interest,  oC  ibe  said  defendants,  as  such  executors 
of  and  in  the  said  iron  works,  end  tbe  seid  kte  co-partnership 
of  Crawihay  and  Hdl,  and  in  the  leases,  lands,  machineryf 
capital  stock,  profits,  debts,  property,  and  effects^  specified  in 
tbe  JUaatePj  repcMt. 
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Rot".  RAVEN  r.  WAITE. 

Junt  If. 

A  testator  TN  February  1809  the  plaintiff  having  b^en  iindef  the 
•Dm  to  trustees  ^  necessity  of  exhibiting  articles  of  the  peace  against  her 
interaLmnd'^^  husband  John  Raven,  he  soon  afterwards  executed  a  deed 

pay  and  apply  of  separation,  whereby  property  which  had  belonged  to  tbtf 

the  interest  for     ^  .    ^      ^  '  .       ^    ^ ,,         ,.  * 

and  towards     planitiff,  and  produang  a  small  yearly  mcomei  was  conveyed 

nance  and  '      ^  trust  for  the  separate  use  of  the  plaintiiFy  who  agreed  to 

F^^'and  the   ^^^  "P^'^  herself  the  maintenance  of  herself  and  mt  die  six 

maintenance,    children  she  had  by  her  husband.    The  parties  continued  to 

edncation,  and 

bringing  up  of  live  apart  from  each  other,  and  the  husband  did  not  after- 

her^hildre?     wards  Contribute  towards  the  maintenance  either  of   the 

vnUl  tlie  plaintiff  or  of  her  children.    The  plaintiff  being  unable  to 

alioold  attain     support  herself  and  her  children,  Jonah  North  her  husbadd's 

anditSfin  to  pay  tmde  assisted  her  by  advancing  several  sums  of  mofiey  at  the 

^  ^"^'^i^^  time  of  the  separation  and  afterwards ;  and  about  the  1st  of 
the  plaintiff 

daring  snch  November  1809  he  fixed  his  voluntary  allowance  to  her  at 
assheshonld^  ^^  ^^  ^^  ^-  ^  7^r,  wUch  he  regulariy  paid  to  her 
^ei!fxj{.  quarterly  till  his  death  (which  happened  on  die  5th  of 
for  ber  sole  November  1815)  excq[>t  the  last  quarterly  payment,  which 
her 'death  to  having  become  due  a  few  days  before  his  death  was  soon 
jl^^^^l^    afterwards  paid  by  his  executors. 

fa'^Sf  to      •'^^*  ^®'^*'  ^^  ^^  ^^'  ^^  *®  ^^  ^^  ^P*^'  ^®^^' 
death  or  nuur-    gave  to  the  defendants  the  sum  of  1600/.,  upon  trust  to  plate 
nase.  then  tot 
apply  the  in-    ««  sttm®  otit  at  mterest  on  government  or  real  secunty^  and 

JJ^J^JJJ^***  with  die  interest  and  proceeds  therefrom,  from  time  to  time, 

nance  of  her     gs  the  same  should  become  due,  pay  and  applv  the  same  for 

children  till  .  .      ,  .  i 

the  youngest     and  towards  the  maintenance  and  support  of  the  plamtiff^ 

tfir^^^ne^     ^^  ^^  mabteuance^  education,  and  bringing  up  of  all  and 

H^d  that  F.  R.  was  not  entitled  to  the  interest  until  the  end  of  a  year  after 
the  testator's  death,  although  the  testator  (who  was  her  husband's  uncle)  was  in 
hiff  life-time  in  the  habit  of  allowing  her  an  annuity  for  her  support ;  the  exception 
in  favour  of  legacies  by  parenta  or  persons  in  ioes  parentis  never  having  been 
extended  to  the  case  of  an  adult  legatee,  and  the  testator  havhig  in  the  bequesta 
of  annnities  to  other  persons  directed  the  first  paymentt  to  be  made  within  the 
first  year  after  his  death. 
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f?ery  her  diiMreo,  Until  the  joungest  of  them  should  attain  ]818. 
his  or  her  age  of  twenty-one  years;  and  from  and  after  the  jlT^ 
youngest  efaild  should  have  attained  to  his  or  her  age  of  f. 

twenty-one  years,  then  to  pay  the  interest  of  the  1600/.  unto  ^ 

the  p/aintiff  for  and  during  such  part  of  her  natural  life  as 
she  should  renudn  the  wife  of  the  said  John  Raven^  for  her 
9ole  and  separate  use,  and  that  he  should  not  intermeddle 
therewith,  neither  should  the  same  be  subject  to  his  debts, 
controul,  or  engagements : — ^And  in  case  of  the  death  of  the 
said  John  Racenj  then  he  directed  his  trustees  to  pay  the 
said  interest  unto  the  plaintiff  during  such  part  of  her  natural 
life  a^  she  should  continue  his  widow ;  but  in  case  she  should 
die  during  the  life-time  of  her  said  husband,  or  in  case  of  his 
dieath  before  she  should  intermarry  with  any  odier  person, 
then  the  testator  willed  and  directed  that  the  said  trustees, 
and  the  survivor  of  them,  his  executors,  &c.  should  take  the 
said  children  under  their  care  and  management,  (as  it  was  his 
expiess  wiD  thai  the  said  John  Racen  should  not  receive  any 
benefit  arising  from  the  said  sum  of  ICOO/.),  and  apply  the 
interest  of  the  said  sum  of  1600/.  towards  the  maintenance, 
education,  and  bringing  up  of  all  and  every  the  said  children, 
until  the  youngest  of  them  should  attain  to  his  or  her  age  of 
twenty-one  years,  when  he  directed  that  the  said  principal 
sum  of  1600/.,  and  the  interest  then  due  thereon,  in  case  the 
plaintiff  should  be  then  dead,  or  married  again,  should  sink 
inio  the  residntun  of  his  personal  estate,  for  the  benefit  of  the 
several  persons  entitled  thereto.    The  testator  also  gave  some 
amiuitiea  to  other  persons,  payable  quarterly ;  and  directed 
the  first  payment  of  the  annuities  to  be  made  at  the  first 
quarterly  day  of  payment  after  his  death. 

The  bill,  filed  hj  Frances  Raven  by  her  next  fiiend,  against 
d»e  executors  of  North,  prayed  the  payment  to  the  plaiudff 
of  die  interest  of  the  1600/.  from  the  time  of  the  testator's 
death. 

PS  Mr.BeU 
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181 5'  Mr.lW/  and  Mr.  Jhrb^r  fof  the  plaintiff,  eontcndcd  dial 

th«  gsneral  r^le  that  a  legacy  doe»  not  bear  interest  till  tbe 
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Waits. 


«^-  end  of  a  yeariifter  the  tuaUtor's  deatli  did  not  apply  to  tliis 

case,  wHieh  they  argued  fell  wilbin  tbe  excepUon  estabUBhea 
in  favour  of  legacies  given  by  a  parent  or  a  person  in  loco 
panntU:  that  the  testator  in  thi$  case  had  placed  himself  in 
laea  parentis  as  to  the  plaintiff  and  her  children,  having  from 
the  time  of  tbe  plaintiff's  separation  from  her  husband 
allovi^  lier  an  annuity  for  die  support  of  herself  and  her 
children,  and  having  expressly  given  the  interest  of  this  legacy 
for  the  maintenance  and  support  of  the  plaintiff,  and  the 
maintenauce,  education,  and  bringing  up  of  her  children.  It 
is  given  for  the  benefit  of  the  plaintiff  and  her  children 
jointly ;  and  even  supposing  the  plaintiff  herself  would  not  b« 
entitled,  yet  if  she  were  dead  the  children  would  be  endiled. 
The  circumstance  of  their  having  a  mother  living  cannot  vary 
the  case.  Tbe  testator  has  directed  tliat  in  the  event  of  the 
plaintiff's  death  or  marriage,  tlie  trustees  shall  take  her 
children  under  their  care  and  management,  and  apply  the 
interest  for  their  support.  It  is  also  a  material  circumstance 
in  this  case,  that  when  the  children  attain  the  age  of  twenty* 
one,  the  l600/.  is  to  fall  into  tbe  residue,  and  the  capita]  ia 
not  given  to  them  at  all.  And  the  following  cases  were  cited, 
Acherley  v.  Fenion  (a),  Beckford  v.  Tobin  (fi),  Crickett  v. 
Dolhy  (c),  (in  the  latter  of  which  cases  Lord  Alvanley  ap- 
pears to  have  been  of  opinion  that  the  exception  is  not 
confined  to  legacies  to  infanta,  but  that  a  wife  would  come 
under  the  same  exception  as  a  child),  Tyrrell  v.  TytreJU  (d\ 
and  HUl  v.mUie). 

Mr.  Fonblmque  and  Mr.  Blenman  for  the  defendants. 
The  plaintiff  stands  in  the  situalion  of  a  mere  stranger  to  the 
testator.    The  exception  in  favour  of  legacies  by  persona  in 

r<i)  1  p.  tVmf,  785.  id)  4  Vet.  1. 

(6)  1  l>*.  S08.  {e)  S  Ve$.  ^  Bea,  IBS. 

\c)  3  Ves.  It). 

loc^ 
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hco  parents  cannot  apply  lo  every  case  where  the  legacy  is  1818. 
given  for  ihe  maintenance  of  the  legatee.  In  order  to  Raveh 
ascertain  whether  the  party  was  in  hco  parentis^  the  Court  •'• 

MTill  look  either  at  the  intentiDn  as  expressed  by  the  will,  or 
at  the  peculiar  circumstances  in  winch  the  parties  stood;  and 
will  also  take  into  conskleration  wl^^r  say  necessity  exists 
of  providitig  maintenance^  from  which  necessity  ihe  Court 
may  draw  an  inference  of  an  intention  to  give  interests  'llitft 
seems  to  hare  been  ibe  principle  on  which  Lord  liardwkke 
proceeded  in  Beckford  v.  Tobin,  In  the  preMnt  cose  the 
will  furnishes  no  ground  in  favour  of  an  inHenliOn  to  giv« 
interest  before  the  usual  period ;  on  llie  contrary^  where  «he 
testator  gives  amiuities,  and  means  an  in^ikiediate  benefit,  he 
makes  an  express  dlirection  on  the  sul^eset;  Iroti  which 
circumstance  it  may  be  argued  that  he  would  hate  done  M> 
with  regard  to  ibe  provision  be  has  given  to  the  plaintiff^  if 
such  iiad  been  bis  intention.  Nor  does  any  necessity  exift 
here  for  providing  maintenance.  There  had  been  ortides  of 
separation  between  tbe  plaintiff  and  her  busbandi  bytivtae 
vrhereof  she  had  a  separate  maWitenaneey  lakit^  on  hersetf 
the  support  of  the  children.  But  this  case  may^be  con* 
sidered  in  another  point  of  view,  which  is  decisive  against  the 
plaintiff.  This  legacy  is  a  benefit  to  an  adult.  As  she  had 
taken  on  herself  the  maintenance  of  the  children,  the  testator 
bj  giving  this  maintenance  was  giving  a  benefit  to  the  phintiff 
henieify  she  being  akeady  bound  to  maintaki  them ;  and  by 
givmg  her  tbis^  he  intended  to  enable  her  to  hi»in%cMn  them. 
In  a  reeent  case  (a)  your  Honeur  decided  that  interest  ^hkh 
vpas  given  to  a  person^  for  the  maintenance  of  her  children 
was  a  gift  to  herself,  she  not  having  arty  children.  I'he  case 
eC  Low/fdes  v*  L(mndes{b)  is  an  authority  agniiist  the  extcn* 
Mon  eC  the  etc^ien  to  the  cade  of  an  adult.  Iti  that  case 
the  Court  of  Exchequer  suffered  the  cause  to  stand  over,  hi 
consequence  ^f  Lord  J/tanfty's  opinion  in  Ctkhdt  if.Dolty, 

(a)  HtLmmond  f .  NH^ne^  mtti,  9.  (h)  15  Vtt.  301. 

but 
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1818.       but  were  afterwards  unammous  in  deciding  ag^t  the  dam 
of  the  wife. 

The  Mastbb  of  the  Rolls.    This  is  a  new  question; 
bat  my  present  impression  is,  that  neither  under  the  kngn^e 
of  the  will,  on  principle,  nor  on  authority,  is  the  plaintiff 
entitled  to  interest  from  the  death  of  the  testator.     The 
plaintiff  is  an  adult,  and  a  married  woman  with  a  separate 
maintenance,  though  its  amount  is  not  mentioned.     It  was 
given  to  her  on  condition  of  her  maintaining  the  children. 
It  does  not  appear  what  is  her  situation  in  life,  nor  whether 
she  has  any  means  of  acquiring  property.     In  addition  to  her 
separate  maintenance,  the  testator  in  his  life-time  was  b  the 
habit  of  allowing  her  60/.  a  year.    The  question  is  whe- 
ther he  meant  to  give  her  the  interest  of  the  legacy  im^^ 
mediately  on  his  decease,  or  not  until  the  expiration  of  a  year 
afterwards.    The  general  rule  that  a  legacy  does  not  carry 
interest  till  the  expiration  of  a  year  after  the  testator's  deatk 
is  not  disputed.    The  reason  on  which  this  rule  is  founded 
is  that  interest  is  only  given  for  non-payment ;  and  that  m 
legacy  b  not  payable  till  a  year  after  the  testator^s  death,  if 
no  time  of  payment  is  appointed  by  the  will.    But  to  this 
general  rule  there  are  exceptions.    One  exception  is  the  case 
of  specific  legacies,  where  a  specific  fund  and  its  produce  are 
^ven.    There  is  however  no  pretence  for  arguing  the  present 
case  on  that  ground,  for  this  b  clearly  not  specific.    Another 
exception  is  the  case  of  legacies  for  the  maintenance  of 
infimts,  and  that  forms  the  main  point  in  the  present  case. 
The  reasons  for  which  this  exception  was  introduced  are^ 
that  a  parent  is  under  a  moral  obligation  to  provide  for  his 
^ild;  that  the  child  is  in  a  destitute  state,  and  is  from  its 
imbecility  unable  to  give  a  discharge  for  the  principal,  if  it 
was  paid  immediately ;  the  Court  therefore  postpones  the 
payment  of  the  legacy,  and  infers  an  intention  to  give  interest 
immediately.    Is  there  then  any  thing  to  carry  the  exception 
further?    AU  the  cases  cited  are  cases  of  infants.    In  the 

very 
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Tery  elaborate  judgment  of  Lord  Ahanley  in  Cricketi  v.  Dolby,        1 S 1 8. 

his  Lordship,  who  was  very  guarded  in  laying  down  rules,       xT^ 

expresses  himself  thus : — "  The  rule  is  that  no  interest  is  to  «• 

*'  be  paid  dll  the  time  arrives  at  which  payment  is  ordered, 

"  except  in  one  case  only,  that  of  a  child.'' — **  in  that  instance 

^*  the  Court  does  not  postpone  the  payment  of  interest  till  a 

"  year  after  the  death  of  the  parent;  for  the  Court  considers 

^  the  parent  to  be  under  an  obligation  to  provide  not  only  a 

^*  future  but  a  present  maintenance  for  his  child^  and  there* 

**  fore  holds,  that  he  could  have  postponed  the  time  of  pay- 

**  ment  only  from  the  incapacity  of  the  child  to  receive,  but 

"  that  he  never  meant  to  deprive  him  of  the  fruit  of  the 

"  legacy ;  which  fruit  is  the  only  maintenance,  and  which 

'*  maintenance  he  was  bound  to  provide.     But  what  occasion 

"  is  there  for  all  this  contention  in  Aivour  of  the  child,  if 

^  erery  one  k  entitled  (n)?"     And  in  Beckford  v.  7b&iit, 

Lofd  Hardwicke  proceeds  on  the  same  ground,  the  reasoning 

in  bodi  cases  being  expressly  confined  to  the  infancy  of  the 

legatee.     Hill  v.  HiU  was  also  the  case  of  an  iqfant,  and 

was  determined  on  the  authority  of  Beckford  v.  Tofrtn,  from 

which  Sir  fF.  Grant  thought  it  could  not  be  distinguished. 

In  Lowndes  v.  hoiwndes  the  Court  of  Exchequer  held  that 

the  infancy  of  the  legatees  was  not  alone  sufiicient  to  bring 

the  case  within  the  exception.     So  far  as  the  child  was 

concerned,  I  do  not  see  the  distinction  between  that  case  and 

Beckford  ▼.  ToHn.    The  interest  was  directed  to  be  paid 

during  the  life  of  WiUiam  Hook  into  his  proper  hands  for  his 

support  and  munteqance;  the  words  which  follow  were  only 

meant  as  an  additional  guard  to  prevent  alienation,  and  not  to 

do  away  the  object  and  purpose  of  the  testator,  which  was  to 

pve  maintenance  to  the  legatee.    The  Court  of  Exchequer 

however  in  that  case  held  that  they  could  not  .extend  the 

exception  to  the  case  of  a  natural   child,     ^ut  all  the 

fiperi^xe  and  leammg  of  die  bar  have  not  been  able  to 

W  3  F«f  •  13. 
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1818.  fumiab  me  with  a  cue  io  which  the  exception  has  been 
^^^  extended  to  a  Iqjacy  in  fiivour  of  an  adult.  There  must  have 
^  ^'  been  many  instaiyes  in  which  legacies  have  been  bequeathed 

by  testators  to  aged  or  decrepid  personsi  who  have  been 
objects  of  their  bounty  in  their  lives.     By  deciding  in  favour 
of  the  present  claim  I  should  be  letting  in  a  new  rule  in 
favour  of  all  persons  who  have  received  a  benefit  from   a 
testator  in  his  life-time.    Where  are  we  to  stop  ?  for  it  is 
argued  that  it  is  of  no  importance  what  may  be  the  fortune 
of  the  legatee.    The  consequence  would  be,  that  there  i» 
some  charm  in  the  words  "  support  and  maintenance,"  which 
is  in  all  cases  to  have  the  effect  of  carryuig  interest  to  the 
legatee  from  the  death  of  the  testator.    In  the  case  of  an 
infant  legatee  those  words  may  have  had  such  an  effect  \  but 
sever  in  the  case  of  an  adult.    The  only  instance  in  which 
it  has  been  thought  that  the  exception  could  be  extended 
to  an  adult  is  Crickett  v.  Dolby^  in  which  Lord  Jlvan/ey 
intimated  an  opinion  that  a  wife  would  come  under  the  same 
exception  as  a  child.     Much  respect  is  certainly  due  even  to 
a  dictum  of  that  great  Judge.    But  his  Lordship  considerably 
weakens  the  force  of  his  observation  by  adding  that  he  could 
not  find  that  exception  in  the  books,  and  that  it  can  hardly 
ever  happen  that  a  wife  has  not  some  other  provision; 
intinwtiiig  ako  that  the  circumstance  of  there  being  another 
provision  may  make  a  difference  even  in  the  case  of  a  child. 
Opposed  to  the  dictum  of  Lord  Jlvanley,  thus  qualified,  is 
the  direct  decision  on  the  point  by  the  Court  of  Exchequer 
in  Lowndes  v.  Lowndes ;  a  decision  which  was  unanimous, 
and  ^^bicb  was  pronounced  after  having  been  suspended  from 
a  deference  to    he  dictum  of  I/>rd  Alvanley^  and  for  the 
purpose  of  maturely  considering  it.    The  extension  of  the 
exception  to  an  adult,  is  therefore  negatived  by  the  latest,  and 
indeed  the  only  decision  on  the  subject    The  present  case 
is  the  casp  not  merely  of  an  adult,  but  of  an  adult  with  an 
actual  provision  from  the  person  who  is  bound  to  support 
her,  »ffd  who  may  be  in  a  state  of  affluence  \  circumstances^ 

whicb 
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vhich aecording  to  the  only  dictam  which  is  to  be  found,  are  ISIS, 
■dmitted  to  make  a  difference.  As  to  the  language  of  the  luvwi 
yixM,  the  testator  shews  by  the  bequests  of  the  annuities  that  ^• 

be  knew  how  to  give  an  immediate  provision  when  he  in-* 
tended  it  He  might  by  a  single  word  have  made  a  similar 
provision  for  the  immediate  benefit  of  the  plaintiff,  bad  such 
Jbeeo  his  intention. 

It  is  said  that  this  is  a  joiot  provision  for  the  plaintiff  an^ 
her  children.  But  Uiere  is  no  ground  for  holding  it  to  be  ao. 
It  is  evidently  given  to  die  mother  for  her  support  and 
maintenance.  It  is  for  the  maintenance  of  her  ciiildren  s« 
far  only  as  it  augments  her  means  of  providing  for  them. 
On  her  decease  it  is  to  be  received  by  tlie  trustees.  The 
testator  must  have  known  tliat  she  was  under  an  obligation  to 
maintain  the  children.  Hie  primary  object  of  the  testator's 
bouaty  was  the  plaintiff  herself.  This  does  not  take  it  out 
•of  the  general  rule. 

The  oo/y  other  ai^gument  is  that  if  she  bad  died  in  the 
testator's  Ufe-time,  this  would  have  been  an  immediate  be- 
<|[ue8t  in  £&vour  of  the  children.  But  the  will  must  be  con- 
strued according  to  its  expressions,  and  as  looking  to  the 
probability  of  the  plaintiff's  surviving  the  tesUtor,  and  notio 
the  consequences  of  subsequent  events.  Upon  the  whole,  I 
dare  not  in  the  absence  of  authorities  carry  the  exception 
further;  but  I  most  abide  by  the  rule  which  1  find  esta- 

Bill  dismissed. 
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«««;"'  HOOPER  *.  GOODWIN. 

A,  died  intes-  fTnHlS  wa8  a  bill  filed  by  the  surviving  executors  of  Heniy 
tate,  entitled         1^,.,,/  .  ^i  ^     t  x-      ^ 

topenonales-     X     Goodmn,  the  brother  and  one  of  the  next  of  km  of 

SSi/S?uS[  Jtobert  Goodwin,  who  died  intestate,  against  the  widow  and 

annuities  in  a    administratrix  of  the  latter,  for  an  account,  and  payment  of 


the  dividends  Henry  Goodwiris  distributive  share.  The  claim  was  resisted 
payable  tcT?.  by  the  defendant  under  the  following  circumsUnces.  Robert 
widSJJfo?^e.  G<^«^*»  *«  intestate  died  without  issue,  on  the  leth  Decern^ 
Administra-  5er  1808,  and  his  personal  estate  became  divisible  as  follows  z 
ed  to  Jl.  "  one-half  to  the  defendant  his  widow ;  one-fourth  to  his  brother 
ii«tofku[,tj  Henry  Goodwin;  and  die  remaining  fourth  to  his  nephews 
iNTtoB^after*"^  nieces  Thomas,  John,  and  Mary  Ann  Kington,  and 
nentioning  Susan  Bayly,  who  were  the  children  of  a  deceased  sister  of 
JiSjrtjT***  *«  intestate.  On  the  SOth  December  1808,  Henry  Good- 
Umsdfthns*  ^^  addressed  to  the  defendant  a  letter  in  which  after  re- 
^  my  share  I  gretting  that  his  brother  had  not  made  a  will,  he  expressed 
MnnislitoyoQ  himself  as  follows :  ''In  regard  to  hb  property,  I  cannot 
^'wfifoij.^  **  *Wnk  that  the  law  will  give  the  Kingtons  any  thmg;  let 
JMeed  ef  p»-  m  ^^^  jj^  i,q^  j^  pfjgy^  my  gbare  I  shaU  relinquish  to  you  for 
siamaent  from  ^  your  benefit  only.*  Henry  GoodxuMs  fourth  share  of  the 
C'sinteiestin  mtestates  property,  consisted  of  upwards  of  1100/.  in  cash. 
^^i^lS^s  ™  ^®  defendant's  hands,  and  a  fourth  part  of  9073/.  14s.  6e/. 
byC.'sdirec.  three  |)fr  cenU  annuities,  standing  in  the  name  of  Francis 
forhuexecD-  Morgan,  the  dividends  whereof  were  payable  to  the  de^ 
cxecnted^c.^'^  fendant  during  her  life,  by  the  will  oi  Henry  Mugkworth,^ 
dSr^fore  ^"^  but  the  capital  of  which,  subject  to  her  life  interest,  fonned 

that  on  which    part  of  the  efiecto  of  the  intestate.  On  the  14th  March  1809. 

he  had  directed    ... 

his  solicitor       the  defendant's  solicitor  by  her  request,  and  in  consequence 

to  itteS^i^  ^f  *«  J«^ter  of  the  20th  of  December  1808,  sent  to  the  tes- 
te attttt  the      tator  Henry  Goodwin,  for  his  signature,  a  printed  discharge 

the  release ;  bat  having  joined  with  B,  and  the  other  next  of  Icia  ofA»  in  execut- 
ing a  release  to  the  trustee  of  the  baniL  annaities  on  the  trnstee's  transfeiriBg 
tfiem  to  B»  :■— 

On  a  bUI  by  C.'s  executors  against  B,  for  an  account  and  payment  of  B.'s  dia- 
tributive  share,  it  was  decreed  as  to  the  genend  penonal  estate ;  but  refused  as 
to  the  bank  aanidties  and  their  produce, 

for 
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for  his  share  of  the  intestate's   property,  in  the  form  pre*        ^sifi, 

scribed  by  the  acts  imposing  the  duties  on  legacies,  &c.  {a),        ^^^ 

by  which  the  testator  was  made  to  acknowledge  the  receipt  «. 

of  a  balance  of  2600/.  and  upwards,  as  the  amount  of  bis    ^^°"'*^'** 

distributive   share  after  deducting  the  duty.     This  printed 

dischaige,  the  testatoryon  the  Slst  of  March  ]809>  sent  to 

fail  own  solicitor,  requesting  to  be  informed  whether  it  would 

be  proper  that  he  should  acknowledge  the  receipt  of  the 

money,  as  it  would  not  be  according  to  the  fact.    To  this 

the  testator*s  solicitor  answered    that  a  release  would    be 

better,  as  it  would  state  the  testator's  renunciation  of  ail  claim 

upon  the  property  of  his  late  brother,  and  would  explain  tlie 

jnotiires  on  which  he  acted.     Accordingly  in  the  beginning 

of  June  1809)  the  testator's  niece  by  his  direction,  instructed 

his  solicitor  to  prepare  a  deed  of  release,  which  he  had  pro- 

snised  to  execute  in  favour  of  the  defendant,  for  the  purpose 

of  his  reljoquishing  or  giving  to  the  defendant,  hb  share  of 

his  deceased  brother's  property.     The  draft  of  a  release  was 

accordingly  prepared  by  the  testator's  solicitor,  sent  by  faioi 

to  the  testator  for  his  perusal,  and  having  been  approved  d 

by  him,  was  by  his  Erection  returned  to  his  solicitor,  by 

whom  it  was  at  the  testator's  request  copied  on  stamped* 

paper,  and  got  ready  for  his  execution.    The  instrument 

.thus  prepared  was  a  deed  poll,  whereby  after  reciting  that 

by  the  decease  of  his  late  brother  Roberi  Goodwwy  intestate^ 

the  testator  was  entitled  to  one-fourth  part  or  share,  or  som^ 

other  distributive  share  of  his  personal  property  ;  and  having 

no  wish  to  advantage  himself  by  any  unintentional  omisaioA 

of  his  said  brother,  and  in  consideration  of  5s.  paid  to  him  fay 

the  defendant,  the  testator  H,  Goodwin  thereby  released  the 

defendant,  and  the  estate  of  his  said  brother  from  the  pay- 

anent  of  all  or  any  sums  or  sum  of  money,  and  also  from  th(S 

tnmsfer  of  any  property  or  effects  which  might  have  legalljr 

accrued  to  him  by  the  aforesaid  event ;  and  did  moreover  as» 

0igQ  and  transfer  all  such  money  and  property  unto  the  de- 

(a)  36  G.  3.  C.  52.    44  G.S.  c.  98.    45  G.  3.  C  28. 

fendant. 
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1818.        fendant,  her  executors,  administratorsy  and  assigns,  as  Iier 
j^^"^'^^        tnd  iheir  goods  and  chattels,    from  thcncefortlj   for  ever. 
r.  llie  testator  frequently  from  the  beginning  of  June,  to  the 

day  of  his  death,  expressed  an  anxious  desire  to  execute  the 
instrument  which  had  been  prepared,  and  requested  his  soli- 
citor to  attend  him  for  that  purpose ;  bst  its  execution  wa» 
at  some  times  prevented  by  the  illness  of  the  testator,  (vtIio 
from  the  month  of  March,  had  been  in  a  state  of  great  debi- 
li^),  and  at  others  by  the  absence  of  the  solicitor,  and  of 
the  apothecary  who  attended  the  testator,  and  ^ho  was  re- 
'commended  to  him  as  a  proper  person  to  attest  the  execution; 
the  testator  repeatedly  saying  that  be  wished  very  much  to 
get  the  business  of  the  relinquishment  settled,  and  that  he 
w^ould  settle  it  at  any  time  when  the  solicitor  and  the  apottiecary 
would  attend  him.  The  24th  of  June  1809  was  at  length  ap- 
pointed for  that  purpose ;  about  eight  or  nine  in  tlie  mcMmiiig 
of  the  £3d,  the  testatoF  mentioned  the  circumstance  of  the 
solicitor  and  intended  witness  having  appointed  to  be  with 
kim  on  the  morrow,  and  expressed  a  hope  that  he  should  be 
able  to  receive  them,  and  sign  the  release  to  Mrs.  GaoJk'w, 
as  he  much  wished  it  done :  but  on  the  same  SSd  of  JuiH 
the  testator  died  without  having  executed  it. 

With  regard  to  die  three  ptr  cent,  annuities^  it  appeared 
that  in  March  1809»  the  testator  executed  an  indenture  dated 
die  1st  of  that  month,  between  the  defendant  of  the  first  party 
the  testator  Henry  Goodwin,  Thomas,  John,,  and  Mary 
Jinn  Kington,  and  Susan  Bayly,  described  as  the  only  next  of 
kin  of  Robert  Goodwin,  living  at  his  death,  of  die  second  part  * 
and  Francis  Morgan  of  the  third  part;  whereby  after  reciting 
the  will  of  Mugletfforth,  the  purchase  of  the  stock,  and  the 
4leath  of  R.  Goodtmn  intestate,  and  that  inasmuch  9h  the  de- 
fendant was  under  Mugl€u:orth*B  will  intitled  to  the  dividends 
of  the  stock  during  her  life,  she  had  with  the  privity  att4 
consent  of  Henry  Goodwin,  Thomas  Kington,  John  Kington, 
Mary  Ann  Kington,  and  Susan  Bayly,  as  being  the  next 
of  kin  of  Robert  Goodwin,  testified  by  their  executing  the 

indenture. 
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iRdenture,  apfdied  to  and  requested  Morgan  to  Immediately  1818. 
yield  up  and  transrcr  the  stock  uoto  tlie  defendant,  which  x^^^^^ 
Morgmn  had  agreed  to  do,  upon  receiving  such  release  and  v. 

indemnity  m  after  mentioned ;  and  that  lie  had  accordingly 
with  the  consent  and  approbation  of  H.  Goodwin,  the 
Kt/fgfo/ts,  and  Susau  Bayly,  executed  a  letter  of  attorney^ 
nutfaorising  a  transfer  of  the  stock  to  the  defendant :  It  is 
Mi'toessed  that  in  consideration  of  the  premises,  and  especially 
of  Morgan  having  executed  the  power  of  attorney,  the  de- 
fendant, and  also  the  testator  Henry  Goodwin,  and  the  other 
next  of  kin,  according  to  their  several  rights,  interests,  and 
capacities  aforesaid,  and  in  all  and  every  other  right,  interest, 
and  capacity  whatsoever,  did  release,  acquit,  and  discharge 
MorgoM,  his  heirs,  executors,  &c.  aixl  also  the  heirs,  execu- 
tors, &c.  of  his  deceased  co^trustees,  of  and  from  the  sum  be- 
queathed hy  MngleworMs  will  to  Morgan,  and  his  co-tnis- 
tees,  upon  the  trusts  therein  expressed,  and  also  from  tlie 
stock  purchased  therewith,  and  every  part  thereof,  and  from  all 
the  interest,  dividends,  and  profits  thereof,  to  the  d^  of 
the  indenture,  and  from  all  actions,  suits,  claims,  and  de» 
mands  at  law,  and  in  e^ty,  which  the  defendant  and  the 
testator  Htnry  Goodacm^  and  the  other  next  of  kin,  or  any 
of  them  then  had,  or  which  they  or  any  of  their  executors, 
&c.  at  any  tuae  or  tunes  thereafter  could  or  might  have 
challenge  or  demand  against  Morgan,  his  heirs,  executors, 
isx:.  or  bis  or  their  goods  or  chattds,  lands  or  tenements, 
or  the  heirs,  &c.  of  bis  late  co-trustees,  by  reason  of  the 
legacy,  and  the  stock  purchased  therewith,  or  the  interest 
aod  (fividends  thereof,  or  any  matter,  cause,  &c.  concerning 
the  same ;  and  the  releasing  parties  jointly  and  severally  cove- 
nanted with  Morgan,  to  indemnify  him,  his  executors,  &c. 
against  all  actions,  suits,  See,  by  reason  of  his  transferring  the  . 
stock  to  the  defendant.  It  having  been  agreed  betvvecn  the 
defendant  and  Thomas,  John,  and  Mary  Ann  KingtoHf  and 
Susan  Bayly,  that  the  defendant  should  enjoy  the  interest  of 
their  shares  during  her  life,  she  entered  into  a  bond  to  tliem, 

conditioned 
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I81S.        conditioned  to  be  void  if  the  heirs,  executors,  8cc.  of  Ae 
"^^        defendant,   should  within  three   months  after  her  decease 
^^r  "*      transfer  to  them  their  executors  or  administrators,  a  sum  in 
GooDwiNr     ^j^^  ^^^  ^^  ^^^^   ^qy^l  ^^  ^eir  share  of  the  stock  trans- 
ferred to  the  defendant  by  Morgan ;  but  no  such  arrangement 
was  entered  into  between  her  and  Henry  Goodwin. 

The  defendant  by  her  answer  insisted  that  the  declaratiocr 
contained  in  the  letter  of  the  20th  December  1808,^  amounted 
to  an  actual  release  and  extinguishment  of  his  share  of  the 
intestate's  efiecto ;  and  that  by  reason  of  tlie  property  and 
effects  to  which  the  testator  was  entitled,  bang  in  the  haads 
of  the  defendant  herself,  and  not  of  any  third  person,  the 
letter  was  a  sufficient  authority  for  the  defendant  retaining 
such  share  to  her  own  use,  without  any  formal  release  for 
Chat  purpose* 

Mr.  Bell  and  Mr.  Girdkstone^  for  the  plaintiffs,  contended^ 
that  in  order  to  discharge  the  defendant  from  her  liabili^  to 
account,  words  of  actual  and  express  release  were  necessary ; 
that  however  apparent  it  might  be  that  the  testator  would 
have  executed  a  release,  yet  that  not  having  actually  done  so, 
Iiis  representatives  were  entitled  to  the  account ;  that  the  act  was 
mcomplete,  and  that  it  was  clear  from  die  letter,  and  the  rest 
of  the  evidence,  that  a  further  act  was  contemplated.  In 
Cotteen  v.  Missing  (a),  your  Honour  held  Uiat  there  was  not 
ft  perfect  gift,  under  circumstances  as  strongly  shewing  ao 
intention  to  give,  as  those  which  appear  in  the  present  case.    * 

Mn  Hart  and  Mr.  Wingfield  for  the  defendant.  The 
Court  will  not  assist  the  plaintiffs  in  recovering  from  the  de- 
fendant a  share  of  her  husband's  personal  estate  which  it  was 
clearly  their  testator's  intention  not  to  take  from  her.  No 
doed  of  release  is  necessary  if  the  intention  sufficiently  ap- 

(a)  I  Madd,  174. 

pears* 
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^mr%  If  indeed  the  defendant  was  requiring  the  assbtance  isis. 
of  the  Court,  the  case  m^t  be  different ;  for  the  Court  ^ould  '^^'^ 
perhaps  refuse  to  interpose  in  behalf  of  one  who  claims  as  a  v. 

volunteer;  but  the  defendant  seeks  no  relief,  for  she  is  her-  *^®®***^'"'' 
self  in  possession.  With  regard  to  the  testator's  interest  in 
the  stock  standing  iu  the  name  of  Morgan,  the  caie  b  much 
atrooger;  for  die  testator  has  actually  joined  with  the  other 
next  of  kin  in  a  formal  release  to  Morgan,  the  trustee  of 
the  stock,  on  hb  tiianrfening  it  to  the  defendant. 

Mr.  Bell  in  reply,  observed,  that  as  no  action  at  law  can  Jmm  a. 
be  nudntahied  for  a  legacy  or  a  dbtributive  ^are  of  an  in- 
testate's effects,  this  was  not  a  suit  depending  on  any  equitable 
prindple ;  but  a  legal  mode  of  enforcing  a  demand,  and  to 
which  nothing  short  of  a  strict  legal  defence  could  be  a  suf- 
ficient answer,  llat  with  regard  to  the  release  executed  to 
Morgan,  it  did  not  jmiport  to  be  a  discharge  to  the  de- 
fendant It  mi^t  be  made  in  consequence  of  a  doubt  whe- 
ther the  trustee  would  be  justified  in  transferring  the  stock 
to  her  without  the  concurrence  of  the  next  of  kin.  The  stock 
or  its  produce  having  become  vested  in  her  qud  admimstra- 
trix,  she  must  hold  it  for  the  benefit  of  the  next  of  kin* 
Mipley  V.  Waterwwih  (a). 

Tie  Mastes  ^iie  Rolls.  Thb  b  a  Jbill  by  the  re-  Jvmu, 
preseotati«es  of  Harry  Goodwin,  claiming  the  portion  which 
was  due  to  their  testator,  of  the  personal  estate  of  hb  late 
brother  Aobert  Goodwin.  It  is  not  dbputed  that  they  are 
entided,  imlesa  the  testator  by  some  act  in  his  life-time  re- 
nounced hb  right  to  an  account ;  but  it  is  insbted  that  by 
Ae  docnments  produced,  and  the  acts  proved  to  have  been 
done  by  the  testator  in.hb  life- time,  his  representatives  are 
predoded  from  daiming.  The  evidence  principally  relied 
on  by  the  defendant,  b  the  testator's  letter  of  the  20th  De* 
cember  1808,  in  which  he  expresses  an  intention  to  relinquish 

his 
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181 S.        tiis&Iiareto  the  defendant  for  her  benefit  only.     HeRvect 
j^J^j^       till  the  23d  of  the  following  Jiiwe,  when  the  event  of  hi* 
0.  death  happening  sooner  than  was  antidpated,  prevented  the 

intention  he  had  thus  expressed,  from  being  carried  into  effect 
by  the  execution  of  a  formal  instrument  of  release.  It  ap^ 
pears  that  a  solicitor  was  employed,  and  that  a  release  would 
have  been  completed  except  for  an  objection  made  respecting 
the  printed  form  of  a  discharge  ;  a  release  being  considered 
a  more  proper  instrument.  A  release  was  accordingly  pre* 
pared  and  intended  to  have  been  executed  ;  but  its  execution 
wras  prevented  by  the  absence  of  the  solicitor,  and  the  illness 
of  the  testator;  but  up  to  the  very  day  of  his  death  he  ex- 
pressed his  wish  that  the  release  should  be  executed.  Tbe 
Court  would  undoubtedly  go  as  far  as  possible  to  execute 
such  a  purpose.  The  demand  is  not  brought  forward  till 
after  a  considerable  lapse  of  time ;  the  testator  having  died 
in  1809,  and  the  present  bill  not  being  filed  till  1817;  but 
the  executors  being  merely  trustees,  have  felt  that  their  duty 
towards  their  cestui  que  trusts  required  them  to  call  on  the 
defendant  if  she  is  by  law  responsible.  And  notwithstanding 
the  inclination  i  feel  to  assist  the  defendant,  I  do  not  think 
she  can  effectually  resist  the  demand  so  far  as  it  relates  to 
the  general  personal  estate*  In  order  to  constitute  a  valid 
gift  either  at  law  or  in  equity,  the  act  must  be  complete.  If 
the  subject  be  capable  of  deliveiy,  a  delivery  is  absolutely 
necessary.  I  do  not  now  advert  to  such  gifts  as  fall  wifbin 
the  description  of  a  donatio  causA  mortis ;  but  to  gifts  inter 
vivos.  It  is  not  enough  that  an  intention  to  give  should  be 
expressed ;  the  gift  must  be  actually  executed.  If  die  subject 
be  a  chose  in  action,  there  must  be  some  act  amountmg  to 
a  parting  with  the  property.  Without  going  into  the  author 
rities,  which  are  all  collected  in  Cotteen  v.  Missing  (a),  it  b 
sufficient  to  say  that  in  the  present  case  there  was  not  a  com- 
plete act.  A  further  act  wa^  intended,  but  never  actually 
completed.    It  was  an  inchoate  gift,  but  not  such  a  gift  es 

(«)  1  3Udd,  176. 

could 
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Coald  be  pleaded  in  a  court  of  law^  or  iosiflted  on  as  a  bwp        1818, 
to  the  demand.  n**'*' 

The  other  part  of  the  case  however  is  on  a  different  foo^  v. 

ing.    The  iolestate  was  entilled  to  certain  bank  annuities,    fi^ouwiu. 
part  of  the   property  of  Henry  Mugleworth,  the  annual 
dividends  of  which  were  payable  to    the  intestate  and  his 
wife  and  the  survivor  for  life,  and  afterwards  the  capital  was 
to  go  to  the  representatives  of  the  intestate.     When  he  died, 
the  defendant  was  entitled  to  a  life  interest  in  this  stock, 
which  vras  then  standing  in  the  name  of  Morgan,  bs  a 
tnutee  for  the  parties  interested.    That  the  defendant  as  ad* 
ministratrix  of  her  husband  was  not  entitled  absolutely  to 
this  stock,  is  admitted ;  but  the  testator  Henry  Goodwin, 
having  by  the  deed  of  the  1st  of  March  1809,  which  has 
been  produced,  released  die  share  to  which  he  was  entitled 
in  this  stock,  the  question  is,  whether  on  this  part  of  the  case 
enough  b$8  not  been  done  to  effectuate  the  intention  ex- 
pressed  by  his  letter,  of  relinquishhig  his  interest  in  fevour  of 
the  defendant,  and  whether  this  instrument  was  not  executed 
for  die  purpose  of  carrying  into  effect  that  intention,  and  will 
not  operate  to  transfer  the  testator's  interest  in  this  fund  to 
the  defendant.    It  is  true  that  it  is  a  release  ^not  to  the  de- 
fendant, but  to  Morgan,  the  trustee  of  the  fund.    The  legsl 
interest  in  the  fund  vras  in  Morgan;  and  the  equitable  interest 
io  reveiwion  vras  in  the  defendant  as  administratrix.    The 
testator  had  previoasly  declared  by  his  letter  that  he  meant 
to  relinquish  his  share  in  favour  of  the  defendant,  including 
his  share  of  this  fiind  as  well  as  of  the  rest  of  her  late  hus^ 
band's  property.    All  the  parties  to  the  deed  concur  in  re- 
leasing Morgan,  provided  he  transfers  the  stock  to  the  de- 
fendant.    It  is  not  said  that  it  is  to  be  transferred  to  her 
as  administratrix,  or  that  she  is  to  account  either  to  Henry 
Goodmn  the  testator,  or  to  any  other  persons ;  but  all  the 
parties  interested  join  in  an  absolute  release*    It  appears 
that  the  other  next  of  kin  took  a  bond  from  the  defendant  for 
securing  their  shares ;  but  the  testator  did  not  call  for  any 
Vol.  I.  Q  such 
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1818.        nichboDd.    Hb  release  consequently  operated  as  an  sttMO- 
fioopiR      ^^^  release  so  as  to  give  up  all  his  interest.    In  Ex  parii 
«•  Dubasi  (a),  a  letter  was  written  by  the  tesUtor  to  Dtcftos/, 

who  resided  in  Pari$,  authoriaing  him  to  purchase  an  .an- 
nuity there  for  die  benefit  of  another  person  for  life,  and 
to  draw  on  the  testator  for  1500/.  on  account  of  such  pur- 
chase. Dubast  purchased  the  annuity,  but  the  person  for 
whose  benefit  it  was  intended  being  then  a  married  woman, 
and  deranged,  die  annuity  was  purchased  m  die  name  of  the 
testator.  Afterwards  the  testator  sent  to  DtUnui  at  hia  de- 
sire, a  power  of  attorney,  authorising  him  to  trassfer  the  an* 
nuity  to  the  person  for  whose  benefit  it  was  intended^  and  who 
was  then  a  widow,  and  had  recovered  from  her  derangement* 
The  testator  died,  and  Duhost  not  knowing  that  fact,  acted 
on  the  power  of  attorney,  and  transferred  the  auniuty  accord- 
ii^ly  after  the  testator's  death.  The  Lord  Chancellor  was 
of  opinion  that  though  in  one  sense  the  annuity  might  be 
represented  as  the  testator's  personal  estate,  yet  he  had  com- 
mitted to  writing  what  seemed  a  suflkient  declaration  that 
he  held  that  part  of  the  estate  in  trust  for  the  annuitanl.  In 
that  case  though  die  testator  had  himself  done  no  act  to  trans- 
fer the  property,  and  the  power  of  attorney  ftU  to  the  ground, 
it  was  yet  held  sufficient  to  sheKr  bis  intention  to  .dedare 
himself  a  trustee.  Th^  present  question  is  attended  with 
some  doidbt ;  but  I  think  it  will  not  be  straining  the  effect  of 
the  refease  too  br,  to  say  that  it  itas  pursuant  to  and  in- 
tended for  carrying  into  execution  the  purpoae  eipreased  in 
the  letter,  and  to  prevent  the  testator  from  calling  on  the 
defendant  for  an  account.  To  the  extent  dierelbre  of  the 
testator's  share  of  the  produce  of  the  stock,  I  think  the  de- 
fendant is  protected;  but  as  to  the  rest  of  the  intestate's 
estate,  she  must  be  decreed  to  account. 


(a)  la  ftf.  140. 

Mr. 
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Mr.  Bdl  md  Mr.  GirJBtdont  for  the  phintift,  on  this  181S. 

ihiy  made  an  application  to  die  Court  to  vaty  the  minutes,  by  Uoopsr 

inserting  a  declantion  that  the  defendant  was  to  be  charged  ^^^^^^y 

wkh  interest  on  the  balnnoe  in  her  hands,  arising  from  the  isid, 

general  residue  of  the  intestate's  estate ;  insisting  that  a  trustee  ^^'^'^  ^ 
retaining  trust  money  or  usii^  it  for  his  own  benefit,  was 
always  charged  widi  interest. 

Mr.  Hart  and  Mr.  Ifingfleld,  contri. 

The  Mastbb  of  the  Rolls.  Nothing  was  said  about 
interest  when  the  decree  was  pronounced^  nor  is  there  any 
thing  in  the  prayer  of  the  bill,  to  shew  that  the  plaiuUfia 
meant  lo  call  for  interest.  It  must  be  admitted  that  a  de- 
mand of  a  balance  is  not  of  necessity  a  demand  of  interest. 
Should  not  a  case  then  be  made  out  to  fix  the  defendant  with 
the  payment  of  interest  i  If  it  is  to  be  paid,  should  it  not  be 
from  the  intesute's  death  i  See  how  the  case  stands.  It  is 
admitted  that  it  was  in  consequence  of  the  testator's  intentioa 
remaimng  anexecutedy  that  the  capital  of  this  fund  was  pre- 
Tented  from  gmng  to  the  defendant  abaolutaly.  The  kttet 
clearly  expieaaed  the  testatoi^s  intention.  He  was  so  convinced 
that  he  had  no  daiov  that  he  actually  released  the  stock;  and 
though  ha  eiecnted  no  actual  release  as  to  the  other  part  of 
the  property^  yet  he  never  called  for  it,  intending  it  to  remain 
for  the  d^ndant's  benefit ;  and  can  his  eaecutors  now  say 
that  notwithatanding  this,  there  has  been  a  wilful  detention 
on  the  part  of  the  defendant,  and  under  such  circumstances 
as  AaH  compel  her  to  pay  interest?  This  is  a  consequence 
which  would  not  follow  even  if  the  daim  of  the  plaindffs 
had  been  made  immediately.  The  Court  will  not  fix  her 
widi  interest  when  the  detention  was  with  the  permission  of 
the  testator.  For  some  years  the  claim  does  hot  appear  to 
have  been  thought  of.  It  is  not  a  case  of  a  personal  repre- 
sentative wilfully  misapplying  the  iiind  contrary  to  the  trusts 
of  the  will.    It  is  not  the  negligence  of  an  administratrix  who 


£2«  CASES  IN  CHANCERY. 


1818.  is  called  on  to  account  and  reftuesy  but  it  is  tbe  caseof  atf 

^f"^  administratrix  who  retains  the  fund  with  the  acquiescence  of 

V.  the  party  entitled.    I  am  of  opinion  that  under  the  circiun* 

091* wm.  3^^Q^^g  ^f  ijij,  ^^^  ^  defendant  ought  not  to  be  charged 

with  interest. 


^rriiu.  GERARD  V.  t>ENSWICK. 

I?».~J«^s  QIR  Samuel  Romilly  moved  on  behalf  of  the  plaintiC 
agftinitbU  O  that  the  defendant  might  produce  and  leave  with  hia 
termttOTdeKd  ^^^^^  i°  ^^"^  certain  books  of  account  admitted  by  his  an- 
*n^e^ books  ^^^^  ^^  ^  ^^  **"  possession.  The  defendant  was  the  agent 
•f  accoiuit  and  steward  of  the  plaintiff,  and  the  bill  was  for  an  aeeounf 
in  his  pones-        , , .  •    ..    ^    v 

sion,  reUtiag     of  his  transactions  m  that  cbaracter. 
to  tbe  plaiD* 
t^'s  dhirs, 

scaifaigupsucb      Mr.  Solicitof'General  and  Mr.  Girdlestone  opposed  Ac 
parts  as  did  not 
concern  tbe      motion,  ou  the  ground  that  the  defendant  was  willing  to  per- 

piedging  bUn-    ^^^  *"  inspection  of  the  books  at  his  own  house^  which  was 

towaJ^S^^  within  a  short  distance  from  that  of  the  plaintiff;  that  the 

parts  alone.      books  did  not  exclusively  relate  to  the  plaintiff's  afiaiis,  bat 

contained  copies  of  bills  of  exchange,  and  letters  and  entries 

of  varions  transactions  of  the  defendant  on  his  private  account ; 

and  that  some  of  the  books  were  in  daily  use* 

Sir  Samuel  Romilly  and  Mr.  Home  in  support  of  the 
motion,  contended  that  there  was  no  evidence  that  the  books 
were  in  daily  use  ;  that  although  in  cases  between  merchant 
and  merchant,  on  account  of  the  inconvenience  of  removing 
books,  the  Court  might  suffer  die  inspection  to  be  at  the 
house  of  the  party  in  whose  possession  they  are,  the 
same  rule  did  not  apply  to  questions  between  principal  and 
agent ;  that  it  was  the  defendant's  duty  as  agent  to  keep  his 
own  affairs  distinct  from  those  of  his  principal,  and  could  oot 
by  mixing  them  prevent  the  plaintiff  from  compelling  tbe  pro- 
duction of  the  books. 

The 
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TAeLoRD  Chancellor.  If  there  is  no  affidavit  that  isis. 
(he  books  are  m  daily  use,  the  proper  order  is,  that  the  de-  ^^'^^^ 
feodant  shall  produce  and  leave  them  with  his  clerk  in  court,  «». 

sealing  op  those  parts  which  do  not  relate  to  the  plamtiff, 
and  pled|g[iiig  himself  by  affidavit  not  to  seal  up  any  thing  that 
di)e$  relate  to  the  plaintiC 


B 


WILSON  V.  GREENWOOD.  4r«i«-  ««. 

July  17. 

Y  indenture  dated  the  20th    of  Ociobtr  1812,  fTtV-  By  deed  of 

ham  Ellk,  and  the  defendants  Greenwood  and  fVhita^  tween  A.  B. 

ketf  covenanted  vrith  each  odier,  that  they  vrould  be  partners  in  p^vided  ^c 

the  trade  of  cotton  spinners,  in  certain   premises  therein  ^^^^ 

mentioned^  from  the  50th  of  Jtme  then  last,  for  the  term  tbeptrtnenhip 

pf  four  ycu%  neat  ensuing,  determinable  nevertheless  im  af-  or  certain  acts 

ter  mentioned;  but  if  the  partnenhip  should  not  be  dis-  ^fi^^rto^r, 

solved  by  the  deadi  of  any  of  the  parties,  or  for  such  mis«  «5  ^y  notice, 

,  ,  ,         •'.        ,      T.^  ^  .  the  other  part, 

conducl  as  afterwards  mentioned,  and  if  none  of  the  partners  nen  ehoold 

should  give  tvvdve  calendar  months  previous  notice  in  writing  ^  ^kiDg  Cu^" 

to  the  others,  of  his  intendon  to  put  an  end  to  the  co-part*  "j^"*^*^  *  ^ 

nersUp  at  die  expiiadon  of  die  term  of  four  years,  then  the  be  paid  by 

co-partnership  should  not  cease  and  determine  at  the  end  of  i[^S^  thelait 

that  tenn^  hut  be  continued  until  one  of  the  partners  being  JJ^Tto^^l^* 

desirous  of  putting  an  end  to  the  co-partnership,  should  give  «bie  tiU  seven 
,  -  .       years  after  the 

twelve  calendar  months  previous  notice  in  writing  of  his  m-  dissolntion; 

tendon  to  dissolve  it ;  and  thereupon  die  co-partnenhip  should  ^^^ 

at  the  eainradon  of  the  twelve  calendar  months  noUce,  as  to  bsnkrnptcy  or 

^  ,  '  insolvency  of 

tae  partner  giving  sudi  notice,  cease  and  determine.  a  partner,  the 

partnership 
•hoold  be  dissdred,  the  property  sold,  and  the  produce  divided  among  the  par« 
ties,  according  to  their  proportions.  Tlie  partners  four  years  afterwards,  by 
another  deed,  recited  and  declared  it  to  have  been  their  intention  in  the  former 
deed,  that  the  same  node  of  arranging  the  partnership  eonoems,  shonid  take 
place  fai  case  of  the  banliniptcy  or  insolvency  of  a  partner,  as  in  the  cases 
of  danolntion  by  death,  notice,  or  misconduct  B,  became  bankrupt  four  months 
after  the  last  deed  was  executed  :<i^HeVl,  that  on  BCm  bankruptcy,  the  parUier- 
afaip  effects  were  to  be  disposed  of  in  tlie  same  manner  as  ir  the  second  deed 
Jiaa  not  been  made. 

flembU,  such  a  provUion,  even  if  it  had  been  in  the  first  deed,  would  have 
)»cea  void,  as  against  the  policy  of  *cw  bankrupt  laws. 

The 
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1818.  Hie  deed  coatawed  a  provision  that  immediately  after  the 

WlLSOW* 

9. 

CbM«*WOMI. 


WiLsow  •     ^termioatioii  of  die  partnership,  either  by  the    deadh  of 


the  partners  or  by  audi  notice,  or  for  any  misconduct  (as  men- 
tioned in  another  clause  of  the  deed),  a  final  account  rfionld 
be  made  up  of  the  co-partnership,  and  the  property  belonging 
thereto ;  and  all  the  debts  which  should  be  then  owing  by  or 
on  account  of  the  partnership,  and  the  excess  of  capital  which 
any  partner  or  his  executors  might  then  have  in  the  partner- 
ship, over  and  above  the  share  of  the  other  partners,  or  their 
executors,    should  be  discharged    out  of    the  partnership 
effects ;  and  that  all  the  mills  and  real  estate,   and  also 
all  die  goods,  chattels,   and  effects  of  the  co-partnersbip, 
should  be  &irly  valued  by  three  indiiferent  persons,  one  to  be 
named  by  each  of  the  said  partners,  or  by  the  execntors  or 
ndministfators  of  a  deceased  partner,  as  the  case  nngiht  be ; 
wd  in  case  tmj  of  the  partaen  by  whom  sodi  nooHiiatioa 
ahould  be  required  to  be  made,  ahouU  refuse  to  join  oi  such 
nomination,  then  the  three  referees  to  be  all  named  by  die 
other  or  others  of  the  said  partners  interested  in  the  valuation; 
and  which  refereesor  any  two  of  diem  should  have  full  power, 
in  order  that  they  might  form  a  better  judgment,  to  employ, 
at  die  expence  of  the  co-partnership  estate,  competent  per-« 
sons,  to  estimate  the  value  of  the  respective  properties;  and 
the  judgment  and  determinatioo  of  the  said  rderees  should 
be  final  and  conclusive  as  to  the  value;  and  upon  such  valua- 
tion being  perfected,  the  surviving  or  continiung  partnera 
diould  have  the  opticm  of  piurcbasing  or  refiising  to  purchase 
the  share  of  the  partner  so  dying  or  quitting  die  partnership, 
^t  the  price  ascertained  by  such  valuation,  and  should  be  aJ* 
lowed  two  mondis  time  firom  the  date  of  the  valuatioo  for 
making  such  election ;  and  in  case  of  any  difference  in  judg- 
ment between  the  referees  chosen  by  the  partners,  the  referees, 
or  any  two  of  them,  should  appoint  some  indifferent  person 
|tf  umpire,  whose  judgment  should  be  finid  and  conduaive, 
and  should  be  performed  and  fulfilled  by  the  said  partnera, 
^eir  respective  executors  and  administrators^  in  die  same 

.  mapneir 
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as  if  made  by  tbe  refarees ;  and  tbe  detenniaation  of        l^i ^* 
the  refereety  or  any  taro  of  tbam^  should  bind  tbe  said  several      wilsov 
partnersj   their  respactive  eiecutors  and  administratorsi   to   ^    ^^* 
complete  and  perfect  the  sale  and  purchase  of  the  share  of  ^ 

eveiy  such  partner  so  dying  or  witbdrawiiq;  from  the  part* 
oersbip^  by  making  and  accepting  a  due  and  regular  release 
and  assignment  thereof,  at  the  price  so  fixed  aiid  ascertained ; 
but  that  such  partners  or  partner  continuing  to  carry  on  the 
trmde^  and  becoming  the  purchasers  or  purchaser  of  the  share 
and  interest  of  the  partner  and  partners  dying  or  withdrawing  - 
from  the  partnership,  should  be  allowed  the  term  of  seven 
years  for  tbe  payment  of  the  price  or  purchase  money  to  be 
given  for  the  share  or  shi|res  of  the  partner  or  partners  dying 
or  wttl&drawing  from  the  partnership  as  aforesaid,  the  same 
to  be  paid  by  equal  instalments  in  every  year,  together  with 
iute/est  tor  ihe  purchase  money,  or  th^  impaid  part  thereof, 
from  the  delemiin^tuNi  of  such  partnership  until  payment  pf 
the  instalments ;  and  the  purchase  money  and  interest  should 
be  well  and  effectually  secured  by  a  mortgage  of  the  share 
and  interest  so  sold,  and  such  bond  or  further  assurance  as 
by  iuch  retiring  partner  or  the  executors  of  such  deceased 
partfier  should  be  lawfully  and  reasonably  required ;  and  that 
in  such  bond  or  other  awurance,  should  be  inserted  a  con- 
dition or  provuK>,  whereby,  if  default  should  be  made  in  pay- 
ment of  any  of  the  instalments  for  the  space  of  cme  calendar 
month  next  after  the  same  ought  to  be  paid,  the  whole  of 
Ihe  said  instalments  and  purchase  money  should  become  an 
immediate  debt,  and  might  be  sued  for,  rai^,  and  levied, 
and  execution  taken  out  thereupon,  as  if  the  whole  had  been 
reserved  or  made  payable  at  the  time  appointed  for  payment 
of  tbe  first  instalment :  Provided  always,  that  if  the  partners 
or  partner  continuing  to  cany  on  the  trade,  should  refuse  or 
neglect  for  two  months  next  after  the  date  of  the  valuation, 
to  dedara  dieir  or  bis  intention  of  becoming  the  purchaser  of 
tbe  afaare  or  interest  of  the  partner  so  dying,  withdrawing 
ftofls,  or  quitting  the  partnership,  at  such  price  or  valuation, 

then 
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1818.        then  it  was  declared,   that   the  parties  would  widiia  two 
^^^^jf      months  next  after  such  refusal  or  neglect,  concur  in  a  sale 
V.  of  the  entirety  of  the  partnership  properly  by  public  auction. 

It  was  further  declared,  that  the  parties  were  joint  and  equal 
partners,  as  well  in  the  said  mills  and  other  property  as  in 
all  profits  of  the  trade,  and  that  diey  also  should  equally  bear 
all  the  losses. 

The  deed  contained  a  furdier  provbion,  diat  if  any  of  the 
said  partners  should  become  bankrupt  or  bsdvent,  the 
said  partnership,  with  respect  to  such  partner^  should  be  there- 
upon immediately  void ;  and  also  that  upon  the  ceasing  and 
total  dissolution  of  the  said  partnership,  a  general  and  final 
account  in  writing  should  be  taken  and  entered  in  the  co* 
partnership  books,  of  the  property  belonging  to  or  employed 
in  the  trade,  and  of  all  debts  and  engagements  due  or  owing 
irom,  or  entered  into  by  the  partnership,  and  true  copies  of 
such  account  should  be  delivered  to  each  of  the  parties,  or 
Aeir  respective  heirs,  executors,  or  administrators,  and  that 
the  same  and  the  copies  thereof  should  be  signed  by  all  the 
partners,  testifying  their  settiing  and  approving  thereof;  and 
that  thereupon  the  co-partnership  estate  and  effects  should 
be  sold  and  converted  into  money,  and  after  payment  of  the 
debts  and  engagements  due  from  and  entered  into  by  tiie 
co-partnership,  the  balance  and  residue  of  the  co-partnership 
estate  and  effects  should  be  divided  between  and  paid  to  the 
parties  in  equal  third  parts,  according  to  their  respective  riiares 
and  interests  in  the  co-partnership ;  but  if  the  monies  arising 
from  the  sale  of  the  co-partnership  estate  and  effects  should 
not  be  sufficient  to  satisfy  the  debts  and  engagements  of  the 
co-partnership,  then  the  said  partners  should  pay  such  de- 
ficiency equally  amongst  them,  according  to  their  re^ective 
ahares  and  interests  in  the  co-partnership. 

The  co-partnership  business  was  carried  on  till  the  9th  of 
November  1816,  when  a  joint  commission  of  bankrupt  issued 
Ugainst  Ellis,  and  certain  persons  with  whom  he  was  in  part- 
nership in  another  concern  distinct  from  that  which  formed  the 

subject 
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subject  of  4ie  deedof  the^Otfaof  October  1812;  and  tbeplain- 

tiflb  "were  the  anignees  of  ElKs  under  tbat  commission.  Wilsok 


1S18. 


The  bill  was  filed  against  Greenwood  and  Whitaker,  the  sol- 
^^ent  partners,  diarging  that  the  co-partnership  between  EUiSf 
Creenwoodj  and  WhitakerfYaLA  become  dissolved  by  the  bank- 
ruptcj  of  EUi» ;  and  it  prayed  a  declaration  to  that  effect,  and 
that  the  plaintiffs^  as  the  assignees  of  £/ZUy  were  entitled  to  have 
jdl  the  paitnersliip  property,  as  well  real  as  personal,  sold ;  the 
Inll  also  prayed  a  sale,  an  account  of  all  the  partnership  pro- 
perty and  effects,  Aat  the  outstanding  debts  might  be  collected, 
the  liquidation  of  all  the  partnership  actounts,  as  well  between 
the  defendants  and  die  bankrupt's  estate,  as  between  the  co- 
partnership and  all  other  persons ;  and  that  the  clear  surplus 
of  die  co-partnership  property  and  of  its  proceeds,  and  of 
the  profits  of  die  concern  down  to  the  date  of  the  commis- 
aioD  might  be  ascertamed ;  diat  die  share  coming  due  to  the 
banknipf's  estate,  might  be  paid  to  the  plaintiffs,  and  that  if 
die  defeodanCa  had  since  the  commission  carried  on  the  trade 
or  used  the  co-partnenhip  properQr  for  their  own  benefit, 
they  migjht  be  compdled  to  account  for  one-third  part  of  die 
pio&ts,  or  interest  upon  the  bankrupts  dhare,  fiom  the  date 
of  the  commuaoii,  at  the  option  of  the  jdaindffs ;  and  a  re- 
c^ifer* 

A  modon  was  made  on  behalf  of  the  plaintiffs,  before  an- 
swer, and  on  affidavits  of  the  circumstances  above  stated,  for  a 
fecetver  and  manager  of  the  partnership  property,  with  powers 
to  get  in  the  debts,  and  to  sell  and  convert  the  remaining  stock 
in  trade  into  money,  and  pay  the  proceeds  into  Court. 

It  appeared  by  affidavits  filed  in  opposition  to  die  mo- 
tion, that  an  indenture  dated  the  Sd  of  July  1816,  was 
tfiecoted  between  Greenwood  of  the  first  part,  WhUaker 
ot  the  aeoood  part,  and  EUu  of  the  third  part;  wherebyi 
afier  nedting  the  former  indentorei  and  that  the  parties  con- 
Miied  they  bad  not  diereby  (although  their  original  intention 

was 
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1818.  waaso  to  do),  in  the  case  of  bankruptcy  or  insolf^ncj  of 
Wiuov  ^y  ^'D^  <^f  the  raid  parties,  or  in  those  cases  followed  by 
GasxItwoov.  "^^^^»  amounting  to  a  dissolution  of  the  co-partnership,  suf- 
ficiently provided  for  die  circumstance  of  any  two  solfoit 
partners^  or  any  two  partners  desirous  to  contbue  as  between 
themselves  the  said  co-partnership,  carrying  on  the  same  on 
the  terms  and  conditions  annexed  to  the  two  cases  of  a  part- 
ner dymg,  and  the  case  of  a  parmer  withdrawing  himself 
voluntarily  from  the  co-partnership ;  and  that  the  parties  be* 
iog  desirous  to  phjce  eveiy  case  of  a  dissolution  of  their  said 
partnership,  which  should  apply  to  or  arise  upon  the  going 
out  voluntarily  or  involuntarily  of  any  one  of  the  said  part- 
ners, on  die  same  footing,  should  the  nme  happen  by  death, 
under  a  notice  of  withdrawing,  ^^tmi  bankmptcjf^  insolvency, 
or  for  any  other  reason  mentioned  in  the  artides  of  partner- 
ship  as  causes  of  dissolution,  had  agreed  to  execute  the  pre- 
sent instrument  to  give  effect  to  dieir  intentions  :  It  is  wit- 
nessed, that  in  consideration  of  the  premises,  and  for  canymg 
into  efiect  die  agreement  and  meaning  of  the  partiea,  they 
did  theieby  covenant  widi  each  other,  that  in  all  cases  of  a 
partial  dissolution  of  the  said  co»partnenhip,  wherein  one 
only  erf  the  parties  should  withdraw  from  or  leave  Qyi  co- 
partnership concern,  or  cease  to  have  any  interest  therein, 
whether  the  same  should  happen  with  or  without  his  consent 
in  any  manner,  the  same  order  and  method,  and  none  other 
should  be  adopted  and  preserved,  for  ascertaining  his  interest 
and  property  in  die  said  partnership  effects,  as  was  laid  down 
and  nuirked  out  in  the  original  articles  of  partnenhip  in  the 
two  cases  of  a  partner  dying,  or  of  his  withdrawing  under  his 
own  notice  for  that  purpose :  and  that  the  same  period  of 
time,  to  wit,  seven  years  from  the  time  of  such  diasolwlion, 
by  seven  equal  yearly  instalments,  bearing  interest,  should  be 
allowed  lo  the  continuing  partner,  for  the  liquidation  of  the 
retiring  partnei^s  share  and  interest  in  the  partaershi|i  pro- 
perly as  it  might  dien  happen  to  be,  any  diing  m  the  recited 
articles  contained  to  die  contrary  notwtthslaadiag :    And  the 

parties 
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yardes^fid  thereby  io  all  oth«  reipects  not  tkereby  idlcred,  1918« 

cbftBged,  or  ymmd,  ntify  and  ooafimi  ail  Iba  dauses,  pro*  wuITii 
visoesy  and  agreements^  contained  on  ibrir  parts  in  the  oti-  ^* 

^nal  aiticki  of  partnerabip. 

It  was  stated  in  the  affidavits  filed  in  support  of  the  mo- 
doo,  that  at  the  time  when  this  latter  deed  was  exacuted,  the 
other  partoership  in  which  EUit  was  engaged  as  before  meui* 
tioned,  was  in  embarrassed  circuoMtances ;  it  also  appeased 
by  the  affidavits  in  support  of  the  motion,  but  was  rifukid 
by  those  of  the  defendaatSyand  oSEUu  himiKlf,  that  EUii  wa4 
then  insolvent  to  the  knowledge  of  the  defendants*  On  the 
I3th  of  the  same  month,  Ellis  ^topped  payment^  and  on  iba 
gtb  of  HovenUfer  following,  a  joint  commission  issued  against 
bim  and  his  partners  in  the  other  partoership  in  wbieb  be  w«i 
&^ptged,  under  which  Ihey  w^e  declared  bankni|it^  £Ui$  in 
his  eiaminsdofl  be/ore  tbe-coflamissiaoers  did  not  make  aiif 
mention  of  the  deed  of  die  9d  id  July  )  8i6»  The  A^d^^^ 
g^ve  notice  Io  the  plaintift,  that  Ibey  did  not  insist  on  that 
part  of  the  clauee  in  &e  lecond  d^df  which  allows  seven 
years  for  payment  of  the.  valuation ;.  but  (hat  on  the  val^iatio^ 
being  made,  du^  were  ready  to  pay  the  ansiount  imme* 
diately. 

Sir  Samuel  RomOyj  Mr.  Bell^  and  Mr.  Home,  in  sopr 
port  of  die  modon.  Hie  stipulation  that  in  case  of  tlie 
bankruptcy  of  one  of  the  partners,  his  share  shall  be  taken 
at  a  Taloation,  was  not  contained  in  the  original  deed  of 
partnerAip,  but  in  a  subsequent  one  executed  long  afterwards 
and  at  a  time  when  the  bankruptcy  of  ElKs  was  extremely 
probable.  It  was  therefore  clearly  void,  as  being  evidently 
in  contemplation  of  bankruptcy.  It  is  not  therefore  nece»- 
sary  in  this  case  for  your  Lordship  to  determine  whether  such 
a  danae  would  have '  been  valid,  if  it  had  been  contained  in 
tfae  orqpnsl  snstmment.'  Hie  second  deed  proceeds  on  an 
Botme  statement,  that  the  former  deedcontuned  no  provi- 
sion fir  the  event   of  bankruptcy ;  but  tfae  first  deed,  after 

providing 
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1818.       provifiiog  modes  of  settling  the  partnership  Mcounti  in  < 
^^T^^       of  adissolutiOD  occasioned  by  certain  acts  of  misconduct  by 
«•  the  partners,  proceeds  to  put  die  case  of  bankruptcy  on  a 

ftSBHwoon.  jjg^^^^  footing.    It  makes  no  provision  for  the  appobtment 
of  a  valuer  by  the  assq^ees  of  a  bankrupt  partner;  the  va- 
luers are  to  be  appointed  by  die  partners,  "their  executors 
or  administrators/'  clearly  sheidng  that  the  clause  relaUve  to 
valuation,  was  not  meant  to  apply  to  a  dissolution  by  bank- 
ruptcy.   Seven  years  are  to  be  aUowed  for  payment  of  the 
price  at  which  the  share  of  the  retiring  partner  should  be  va- 
lued ;  and  it  is  to  be  secured  by  bond,  and  by  a  mortgage 
not  of  the  wholeof  the  property,  but  merely  of  the  purchased 
diare.    The  time  allowed  for  payment  is  unreasonably  long. 
Supposmg  it  to  be  competent  to  persons  on  originally  enter- 
ing mto  trade,  to  make  such  an  agreement  as  that  wUch  is 
contained  in  the  second  deed,  it  may  nevertheless  be  questMmed 
whether  persons  already  bound  by  a  contract  of  partnership, 
can  afterwards  say  to  the  world,  that  when  one  of  them  be- 
comes bankrupt,  the  others  should  have  such  terms  as  diose 
which  are  in  die  present  case  provided  by  the  second  deed. 
But  mdependent  of  all   other  objections  to  this  provision, 
it  would  have  been  void  if  it  had  been  inserted  in  the  or^final 
articles.    In  that  point  of  view  it  is  a  question  of  the  utmost 
importance  in  bankruptcy ;  for  if  such  a  claim  can  succeed, 
your  Loidship  will  seldom  have  to  deal  with  a  bankrupt's  pro- 
perty in  the  ordinary  way.    The  question  is,  whether  persons 
already  in  trade  can  by  a  private  agreement  withdraw  the 
partnership    property  from  die  operation  of  the  bankrupt 
laws  in  the  event  of  a  commission  issuing.    It  is  impoasible 
that  such  an  agreement  can  be  valid  against  creditors.    A 
partnership  is  dissolved  by  bankruptcy ;  and  die  partks  cannot 
stipulate  with  each  other  that  on  the  bankruptcy  of  ooe,  his 
property  shall  remain  with  the  others  on  a  credit  of  seven 
years,  contrary  to  the  policy  of  the  bankrupt  laws.      He 
cannot  stipulate  that  on  bankruptcy  his  property  riiall  not  be 
distributed  among  his  creditors.    It  is  an  agreement  directly 

contrary 


CASES  IN  CHANCERY.  «^1 

contrary  to  the  policy  of  the  bankrapl  kws.    Can  a  person        1918- 

eater  into  a  oontract  which  is  not  to  take  place  except  on       ViLioa 

the  hnppeniog  of  an  etent  which  will  entirely  disqualify  him   q„,  *;^^^^ 

from  contractile  at  all  I  According  to  Dommeti  v.  Bedford{a\ 

a  man  may  give  property  on  what  terms  he  pleases,  when  it 

is  hii  own  gift;  but  can  the  bankrupt  himself  agree  that  he 

shall  enjoy  his  own  property  till  his  bankruptcy,  and  that  it 

shaU  then  be   transferred  to  othen  on  terms  not  consistent 

with  the  laws  of  bankruptcy  i     In  the  cases  on  marriage 

settlemeiits,  it  has  been  heU  that  the  wife's  propertymay  be 

linuted  to  the  huriMOid,  subject  to  be  defeated  on  his  bank* 

niplcy,  bntnot  the  property  of  the  husband  himself,  although 

in  that  case  there  is  the  consideration  of  marriage  (&)•    An 

engagement  of  dus  land  cannot  take  effect,  that  when  he 

is  no  longer  liaUe  to  the  contract^  the  property  shall  be  ap» 

piled  differently. 

Mr.  Atrfand  Mr.  SkadweU,  contri.  This  is  an  appli- 
cation by  the  aasignees  of  the  bankrupt  partner,  to  take  from 
Ae  solirent  partnen  against  whom  then  is  no  imputation  of 
nnbir  dealiag,  not  only  the  share  of  the  bankrupt,  but  the 
shares  of  the  defendants  themselves.  The  question  is  not 
whether  a  trader  can  be  allowed  to  subtract  his  share  of  the 
capital,  for  in  the  present  case,  die  solvent  partnen  are  only 
desirous  to  prevent  the  trade  from  being  broken  up,  and  have 
intimated  that  they  do  not  mean  to  avaO  themselves  of  that 
part  of  the  daooe  in  question  which  allows  seven  years  for 
payment  of  the  instalments.  They  merely  desire  a  valuation 
according  to  the  principle  agreed  on  by  the  parties,  whilst 
EOis  was  8<rfvent.  It  is  insisted  that  an  engagement  of  this 
kind  by  parties  in  trade,  with  a  view  to  the  protection  of  their 
own  rights,  is,  divested  of  all  other  cuvumstances,  against 
the  policy  of  the  bankrupt  laws,  and  therefore  void.  If  that 
question  be  ripe  for  decision,  and  if  such  a  stipulation  be 

(ff )  5  Fcf.  149.  parte  Metigherj   lb.  179,  and   tbe 

W  On  tliu  point  see  Ex  partt     eases  there  referred  to. 
««rP*y,  1  Seh.  Sc  Lffr.  44.    Ex 

one 
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19IS.       one  wkiob  the  law  ptobibits,  there  is  undoubtedly  an  end  ot 


Wiuoa      ^^  queation;  nod  tbe  oiil;  conaklemtiM  will  be,  m  wbnt 


••  maanNr  the  ptoperty  ie  to  be  dbpoaed  of  for  tbe  benefit  ef 

*  Ike  creditors.  It  miiat  be  ndmUted  Ant  the  provision  in 
fuertion  was  not  contained  in  the  original  articles :  but  the 
aerond  instrnaient  must  be  taken  as  a  contract  declaratory  of 
Ike  origMMl  intention^  and  as  having  been  entered  into  for  the 
purpose  of  superadding  a  provisioa  originally  intended,  but 
not  sofficienftly  specified  in  the  first.  This  Iransactioo  is  nol 
inopposMoft  to  the  policy  of  the  baakmpi  kwrs,  for  thaae 
hMvs  lenve  a  peraon  at  liberty  to^  enter  into  contracts  affecthig 
his  own  proper^.  Itistvuetbal  the  proper^  of  the  bsnkrupl 
ia  to  be  dislrihiilad  among  the  credilors :  but  what  is  raenBt 
bjr  his  psoperty  ?  It  ia  the  produce  of  bia  efceti,  sabjeci  to 
ril  anterior  cootnKts  he  nay  have  imposed  on  it.  Notfaanipua 
the  system  of  the  bankrupt  law  prevents  a  man  from  tg^ng  np 
his  property,  or  ruining  it  by  speculations ;  why  may  he  not 
impose  on  it  those  fair  restrictions,  the  effect  of  wliich  may 
be  to  protect  others,  bnl  it  being  amttev  of  uncertaiHty  %% 
ttie  tkne  of  thecontract,.  to  which  of  the  partiea  the  resliie^ 
lions  may.  ttbimateiy  beoame  beneficial  i  A  peraim  m  trade 
m^  prevent  his  proper^  from  ii— edialii  pereeptioB  ami 
distribution.  <  He  may  take  a  aecnrityi  from  his  debtor,  pay^ 
able  in  twenty  years,  and  under  some  cirenmatancea  such  an 
arrangssneot  might  be  beneficiri  to  As  creditor.  Stili  in  the 
efent  of  a  bankruptcy  it  would  be  withbclilfrom  the  aisigneea, 
and  the  creditors  must  bear  it.  They  would  have  their  elec- 
tion either  to  keep  the  dividend  open»  or  to  sell  the  debt  an 
que  payable  at  a  fiiture  day.  It  might  be  contended  dmt  it 
is  a  fraud  on  the  bankrupt  laws  for  a  trader  to  entaagle  hia 
property  with  loans,  and  prevent  a  distribution.  Where  is  this 
policy  in  favour  of  creditors  to  slop?  In  the  course  of  com^ 
mercial  dealings  many  transactions  are  entered  into  which  of 
necessity  remain  unsettled  for  a  long  series  of  years.  If 
traders  are  about  to  open  a  mine,  they  advance  an  immense 
capital,  which  must  be  lost  if  the  concern  should  be  broken  up 

and 
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•ad  sold:  it  is  aot  uorauoiiable  diat  tliey  shoiild  cndetvoor  1818. 
to  guard  aguost  aiich  an  eventi  by  agreeng  dial  if  eidier  :^^Ufov 
party  should  fcecone  baokrupt,  the  othersbould  not  be  liabfe  •• 

to  haiva  tiie  whole  specoIatioD  destroyed  and  broken  np*  The 
eaeditoiscaA  only  take  thatresidiie  of  a  bankropl's  property, 
wkiclireisaine  after  the  performance  of  idl  contraots  entered 
iato  with  fairness  md  honesty  between  die  bankrupt  and 
others^  The  way  in  which  the  contracts  have  been  made,  may 
not  be  so  beoeiiciaf  to  his  creditors  as  if  they  could  hare 
iounediately  called  for  payment,  but  more  beneficial  than  other 
modes  of  ditiposbg  of  it,  which  he  was  at  liberty  to  adopt. 
There  is  mahiog  intrinaically  against  law  in  snch  a  transaction 
as  die  preaeat.  If  it  be  void  against  cradilors  under  a  eonr 
ausnon  of  bankrupt,  it  may  be  argued  that  it  would  be 
equally  void  against  executors.  If  JB//ti,  instead  of  becommg 
ktakrupt,  bad  died,  his  executors  must  have  suffiared  his 
^fMfai  to  remain  in  the  partnership  trade.  But  sopposmg 
he  had  left  debts  of  greater  amount  than  his  sham  ef 
the  capital,  oug|ht  not  die  tnumdion  to  be  heU  to  be  as 
PMich  a  firaud  on  hia  creditors  m  that  event  as  in  the  evnnt  of 
bankruptcy  i  The  creditoia  of  a  trader  who  diaa  insolvent 
amsurelyaotlemthedl^tBof  proiectiondiandM  crsiilofs 
of  a  trader  who  hecoUMs  bankrupt;  and  if  sndi  nruk  is  lo 
00  pemoo  in  trade  can  bind  his  esecniors  in  dus 
f^  mdemheshonld  leave  assets  alhmde.  This  can  be 
no  fiaud  wakm  U  is  made  so  by  the  statutes  which  direct  the 
pa>perty  lo  he  immediately  divided;  and  they  mean  his  pro* 
petty  snl^t  to  all  aniscedent  contiacts.  It  is  however 
uaneoessaiy  in  this  case  lo  argue  the  geoeral  question,  for 
the  aaaigiiees  having  permitted  the  defendants  to  remain  in 
possession  and  to  carry  on  the  trade  ever  since  die  bankruptcy, 
^aanot  now  require  the  interference  of  the  Court  io  this 
sununary  vfMj. 

Tiie  LoED  CuANCELLon.    Where  a  partnerdup  expires 
in  consequence  either  of  notice,  death,  or  effluxion  of  dme, 

and 
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1819.       and  I  may  add,  of  bankruptcy ;  and  there  is  no  special  cootfieS 
^jj;^^^      respecting  the  manner  in  which  the  property  is  to  be  disposed 


OsasBwooDi 


of,  1.  apprehend  in  all  those  cases  the  partnership  is  to  be 
oonmdered  as  in  one  sense  determined,  and  in  another  sense 
as  continaing.  It  continues  until  the  concerns  are  wound 
up;  and  as  before  the  determinatiou  of  the  partnership,  if  any  of 
die  partners  seek  to  exclude  the  others  from  takii^  that  part 
in  the  concern  whidi  it  belongs  to  a  partner  to  take,  and 
which  it  is  the  duty  of  the  other  partners  to  permit  him  to 
take,  the  Court  will  interpose  and  appoint  a  receiver ;  so  it 
applies  the  same  principle  to  the  case  of  a'partner  carrying 
on  after  it  is  said  to  be  terminated  for  other  purposes,  that 
partnership,  which  nevertheless  continues  in  order  to  wind  up 
Ihe  concerns. 

Hie  first  question  in  diis  case  is,  whether  this  partnerahip 
is  determbed ;  and  if  it  be  determined,  then  whether  there 
is  or  is  not  a  special  contract  how  the  partners  are  to  settle 
amongst  themselves.  Hie  first  question  on  that  part  of  the 
ease  is,  whether  supposing  the  deed  origiiuUy  had  provided 
for  that  distribution  of  the  property  in  case  of  a  dissolatiott 
by  bankruptcy^  which  it  haa  provided  for  in  case  of  a  dis- 
kolntioii  operated  by  other  causes,  such  an  agreement  would 
liave  been  good.  I  will  not  say  positively  that  it  would 
not;  but  I  will  say  this,  that  I  have  heard  nothing  to  induce 
me  lo  think  it  would.  It  is  clear  however  on  the  original 
articles,  that  it  was  not  in  the  contemplation  of  any  of  the  par- 
tiesy  if  their  intention  is  to  be  judged  of  from  what  appears  on 
those  articles^  that  if  a  dissolution  took  place  by  bankruptcy^ 
the  distribution  should  be  such  as  is  now  contended  for  by  the 
defendants :  for  after  providing  for  the  distribution  in  other 
cases,  it  takes  up  the  consideration  of  bankruptcy  and  insol- 
vency,  and  it  then  expressly  states,  that  in  case  of  bankruptcy, 
die  concerns  of  the  partnership  are  to  be  wound  up  in  the 
same  manner  as  the  concerns  were  to  be  settled  where  there 
was  no  special  provision  about  it.  Then  another  deed  ie 
made,  which  in  one  sense  may  be  said  to  be  in  contemplation 
of  bankruptcy,  because  it  expressly  provides  what  is  to  be 

done 
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iiane  in  jdot  of  baRkn^tcy.  I  have  howevtr  no  dkyttbt  Ibat  i^ig^ 
jfilheftnot  Beoseof  the  words  that  is  a  daedmadein  con-  wv 
tennlatian  of  baidLniptqr;  and  1  do  not  want  anyeaitemal  «^ 

mdenee  to  tadsfy  me  of  Ihat^  because  it  is  absolutely  im-  G»>"^oo»« 
possible  for  any  Court  of  Justice  to  give  cfedit  Co  tlie  redlal 
in  the  second  deed,  when  die  contents  of  the  first  deed  are 
essmined.    But  I  go  furdier  than  that;  because  tiie  inefficacy 
<^f*«)frnWv^.Jfr««Win^  Wi^  to  Ifffp^fxpfiicy 

'»m^J^*   I J»  c«B  of  n>isc9i^dtti;t  jyte  p^flj^ 
*l^c  <^.^ajij^p,pi^;  fiBf^  9f  t^  jffi^jfilfiteff^d  frjis 
toname  %;fi\^;  ^Vf^P  to  i|apie  fp  jmpire  it  f^m^ 
9UJ,  and  the  property  was  to  be  divided;  but  in  case  any 

i^,^»^»t.w|isjU>^jd9|ie  th«?  V»  ^fgcnj^  gf 
^livpS^i^ijntfj^  Vfsre .  to  .lyKne  a  iralner.  J^fft  fqllows  |iM» 
|m?^'on/pr  .1)^11}^  jn^v^ncy,  yludi  ««  yeryM^ 

fy^t  l^njp^  tfifh  qC^«  V^  .p|r9yis}qii  for  bsohefK^  wfHdfi 
.4q,  .because  Jiniq^Iv^t  pemm  .iJ9tJ>w>g  X^t  «  tp^rupfe 
let^  a  <;m^city  yf  acting,  ao.lpog  ps  he  j^as  ccMnn^tf;4 
no  act  of  bankruptcy ;  but  if  he  becomes  a  bankrupt,  fX  V 
impoenble  to  say  he  is  to  be  the  individual  who  is  to  name  a 
va|iKer  IU>  i^icert^  ^  ,^i^est  qf  his  as8J|n^:  jnd  vitli 
respect  to  pfimm^  ^WW  a  valuer,  or  ^vii^g  any  .thjug  t9 
do  vptfa  t)u9 /pedes  of  (|istnb|itiQn  of  the  prope^,  there  is 
not  a  single  word  ^bout  asnjps  in  either  pf  the  deeds,  ^t  is 
therefore  clear  to  me,  tfafit  hpweyer  you  take  it,  whether  on 
the  general  principle,  or  on  the  effect  of  the  instruments, 
apd  without  Ipokipg  at  extern^  cir<;uin^tances,  ,this  part* 
nership  was  dissolved  by  the  bankruptcy,  and  that  the  effects 
most  be  dijilributed  as  in  tha  ordinary  case  of  bapkruptcy 
wittipiit  any  specif  provision  .ai)plj[ing  Jo  it.  T?he  conse- 
quence will  be  ttmt  quoad  the  share  of  :the  bapkrupt  pfirtner, 
his  asngnees  became  partners  with  the  defendants  the  solvent 
partners,  and  have  the  same  right  with  those  partners ;  and 
die  principle  on  iib]di.the  Court  must  act,  is  thatwhich  ap- 
plies to  all  cases  where  some  partners  seek  to  carry  on  the 
Vol-.  I.  R  business 


V. 
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iei««  **  and  accoimtSi  belapgiag  to  tb^  co-pai1iiersbQ>»  aodtbe  de* 
**  fendant  Greenwood  is  to  be  at  liberty  to  bring  actiona 
'*  with  (he  approbation  of  the  Master,  as  there  shall  be  oc- 
99Mmuw9W.  i€  ijaaion,  for  therccoveiyof  such  of  the  Abts  aa  areBowdae, 
"  or  shall  hereafter  become  due,  ID  Ae  names  of  liie  parlies  or 
^*  anyefthem;  and  the  pecsons  ia  whose  names  such  actions 
^  shaH  be  broo|^ty  are  to  be  »l6miiiied  sgainsC  Ihe  costs 
<'  «id  daauiges  thereof^  out  of  tiie  stocks,  jj^eods,  mndeflects 
''  of  the  said  co^aitoership;  Ae  Master  to  sefde  die  aaid 
<f  indemmr^r;  and  the  defigndaolt  Grtenmood  to  pay  die  ba* 
''  lances  which  shall  be  reported  due  Iromliiraiiao  die  Bank 
''  with  the  privity  of  the  A€COttatait^*GreiienJ,  to  he  diere 
<'  placed  to  die  credit  of  this  ^Miuse,  sabjeet  to  die  Itirtfaer 
^  order  <f  this  Cooft.  The  psMies  to  produce  before  the 
'<  Master  all  boob,  papers,  and  wridogs,  and  to  be  enmtned 
''  on  interrogatories  as  die  Master  diaH  dnect.  lleMasler 
'*  to  make  die  parties  all  Jost  allowances,  and  any  of  4e 
''  parties  to  be  at  liberty  to  apply  to  die  Comrt  as  dicre  ahall 
^  be  occa<ion.*-{lCeg.  IM.  1817,  7  B,  fo.  17«9-J 
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1818. 
SAVILB  «.  The  Earl  of  SCARBOROUGH.  rolm, 

March  lly  It. 

SIR  George  Savik,    Baronet,  late  of  Rifffbrd,  in  Not-    AtattatM; 
'  tiffghanuhire,    by  his  will  dated  the  19tb  of  AuguU  estaul  toT 
1783,  devised  freehold  estates  in  the  Counties  of  York  and  J^ii|^'{J 

Nottingham,  and  in  the  Bishoprick  oi  Durham,  to  trustees,  lu«fintand 
...  «<•»••  other  sons  in 

(subject  to  two  tenus  of  twenty-one  years  and  five  hundred  tail,ienuinider 

ycara  thereby  created)  to  the  use  of  the  defendant,  (by  the  ^wto^Sfe*^ 


description  of  his  nephew  the  Honourable  Richard  Lumley,  ^^^^^^^  ^^^ 

the  second  son  of  his  sister  Barbara  Countess  of  Scarborough^  ii»  family  pk- 

by  Richard  late  Eaii  of  Scarborough)  for  his  life ;  remainder  two  mansion* 

to  trustees  to  preserve  contingent  remainders;  remainder  to  brcSiadered 

his  first  and  other  sons  successively  in  tail  male ;  remamder  to  "  bcir-ioomsy 

and  snonld  so 
the  nse  of  the  plaintiff^  then  the  Honourable  John  Lumley,  and  be  held 

for  life;  remainder  to  trustees  to  preserve  contingent  remain-  li^honscby 

ders  J  remainder  to  his  first  and  other  sons  successively  in  tail  JJ^^'J^Tfor  u,e 

mal^  with  remainders  over^  and  with  the  ultimate  reversion  time  being  in 

to  the  testator^s  right  heirs.    The  will  contained  a  proviso,  thereof  by  Tbr* 

that  if  the  tide  of  Earl  of  Scarborough  should  descend  to  the  ^tJ^^^'T^ 


defendant  or  the  plaintiff,  the  estate  which  he  or  they  should     .  ^^^^^j^ 


isonvc 
of  nis 
.,        *  '  ."     -  prints  and 

then  be  entitled  unto  in  the  hereditaments  before  devised  un-  i>ooks  of  prints 

4er  the  testator's  will  should  cease  and  become  void  ^  and  the  and  after  fab' 

same  faereditamenti  shoufd  immediately  thereupon  go  to  the  ^^^^^5 

person  and  penoas  who  under  the  limitations  aforesaid  should  to  D.  And  ho 

ioen  ne  next  m  remainder  expectant  on  the  decease  and  tees  idi  the 

household  for- 
nitere^  ftanes,  china,  books,  stotncs,  pictures,  and  other  ornaments  in  his 


mansion-honses,  (except  family  pictures  and  prints  not  framed),  and  hb  wines 
and  nrwlsions,  earria^es,  homes,  aad  implements  of  hnshandiy  and  gardening ; 
/or  the  foUowins  pnrpoies,  viz.  to  sell  sncb  j^rts  as  should  be^in  his  hoOse  at  L» 
(eabeepthssfamuy  pietnres)  I     '  ...•^..  ..^^..^  .^u  !..._ 

a^gfat  he  thoiu^t  wo   ' 

Aspose  of  sncb  parti  « 

anek  part  of  his  efieets  at  R.  as  they  should  thiak  proper;  and  after  hu  debts 

and  legacies  should  be  reduced  to  ."$5,0001.  then  mttokU  /oott/y  jridwret,  end  iuek 

«/  kUefeei9ti  IL  atMhmOd  fwmdn  umtoU,  la  trust  foril.  in  ease  he  should  be 

li'>«ag^/ir  Um  tmm  vrvftr  vseaad  baufU ;  bat  if  he  should  die  before  that  time 

without  having  any  issue  male  living  at  his  death,  then  in  trust  for  any  one  of  B» 

or  He  severafother  parsons  who  should  become  entitled  to  t^  possession  of  his 

estates,  for  the  same  right  and  interest  as  before  declared  with  regard  to  Am 

'm  case  ho  should  die  vH&ont  any  ksne  male  of  his  foody,  Uving  at  his  death. 

Held,  that  the  family  pictures  were  to  go  as  heir-looms  with  the  mansion-hotist ; 
but  that  when  the  debU  and  legacies  were  reduced  to  S6,000<.  A,  became  abso* 
liitely  entitled  to  the  furniture  and  other  effects  mentioned  in  the  will 

failure 
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failure  of  issue  male  of  the  person  to  whom  the  said  titfo 
should  so  descend  or  come^  in  the  same  manner  as  such  per-: 
son  or  persons  so  in  remainder  would  take  the  same  by  virtue 
of  his  will,  in  case  he  or  they  to  whom  the  title  of  Ear}  of 
Scarborough  should  come  and  fall  in  possession  as  fiforesaid| 
was  or  were  actually  dead  without  issue. 

The  testator  also  devised  his  leasehold  mansion-house  in 
JLekester  Fields^  in  the  county  of  Middlesex^  to  John  Hewettf 
John  Michell,  ar|d  Gilbert  Michell,  in  trust  to  pay  the  rents 
reserved  and  perform  the  covenants  contained  in  the  lease ; 
lE^nd  subject  thereto,  in  trust  for  such  persons,  and  for  such 
estates,  and  subject  to  such  limitations  over  as  were  before 
expressed  concerning  his  freehold  estates  in  the  County  of 
Nottingham,  or  as  near  thereto  as  might  be,  and  the  nalare 
of  the  leasehold  estate  would  admit  of :  To  die  end  that  the 
same  leasehold  premises  might  be  enjoyed  and  go  along  with 
)he  said  freehold  premises  as  long  as  might  be,  and  the  rules 
of  law  and  equity  would  permit. 

Tl^e  testator  then  directed  that  all  his  family  pictures  which 
at  the  time  of  his  decease  should  be  in  his  said  mansioa- 
houses  at  Rtjffbrd  and  Leicester  Fields,  or  either  of  then, 
should  be  deemed  and  considered  as  heir-looms,  and  ^oold 
descend  and  go  and  should  be  held  and  enjoyed  with  his  said 
inansion^house,  by  the  person  or  persons  who  for  the  time 
being  should  be  in  possession  of,  or  entitled  to  the  same 
inansion-house  by  virtue  of  that  his  will :  and  he  gave  the 
pse  of  all  his  prints  not  framed,  and  books  of  prints,  to  Mr. 
Peter  Grandy,  during  his  life,  and  after  his  decease  he  gave 
the  same  to  Francis  Ferrand  Foljamhe.  And  he  gaTe  and 
bequeathed  to  the  said  John  Heweit,  John  Michell,  and  Gt7- 
pert  ^ichelf,  their  e^^ecutors  and  adminbtrators,  all  the 
household  goods,  furniture,  glasses,  linen,  plate,  chmaj 
books,  busts,  statues,  pictures,  and  other  ornaments,  which 
^t  the  (in^e  of  his  decease  should  be  in  his  said  ipaasion- 
)iquseS|  Of  either  pf  them  (except  the  family  pictures  and 
Jt^'mP  not  framed;^  i^d  also  f^  the  stores  of  wines^  and  other 
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Itqiion  and  provisions  of  hoiue-keeping,  that  should  at  the 
time  of  his  decease  be  in  his  said  mansion-houses,  or  either 
of  them,  and  aD  his  carriages  and  horses,  and  all  his  imple- 
ments and  utensils  of  husbandry  and  gardening  at  Afi^r^/, 
and  all  other  his  live  and  dead  stock  there,  for  the  purposes 
foUowiDg,  that  b  to  say ;  to  sell  and  dispose  of  such  part 
thereof  as  should  be  in  his  house  in  Leicester  Fields  (except 
fab  family  pictures)  as  they  should  think  proper ;  and  the 
olher  part  thereof  as  might  be  thought  worth  keeping,  to  be 
removed  to  his  house  at  Rtgffard,  and  also  to  sell  and  dispose 
of  such  part  of  his  live  and  dead  stock  and  effects  at  Ruf» 
fordf  as  they  should  think  proper,  and  to  retain  and  keep 
such  part  of  his  effects  at  Mufibrd,  as  they  should  think  pro- 
per; and  fitom  and  after  the  debts  he  should  owe,  and  the- 
legacies  he  should  think  fit  to  give  by  any  codicil  or  codicils, 
should  be  reduced  to  35,000/.  then  as  to  his  said  family  pic- 
tures, and  so  much  and  such  part  of  his  effects  at  Ruffbrd, 
as  should  remain  unsold,  in  trust  for  his  said  nephew  Richard 
lAwdetf  (the  defendant),  in  case  he  should  be  living,  for  his 
Own  proper  use  and  benefit ;  but  if  his  said  nephew  Richard 
£iim/ey  should  die  before  that  time  without  having  any  issue 
male  of  his  body  lawfully  begotten,  living  at  the  time  of  his 
decease  or  bom  in  due   time  after,  then  in  trust  for  any 
one    of  die  plaiutiff  or  the  several  other  persons   therein 
ifamfed,  who  should  become  entitled  to  the  possession  of  his 
said  estate  in  NotHnghamMref  at  the  expiration  of  the  said 
term  of  twenty-one  years,  for  such  and'  the  same  right  and 
interest  as  was  or  were  diereinbefore  mentioned  and  declared, 
with  regard  to  his  said  nephew  Richard  Lumley,  in  case  he 
should  die  without  leaving  any  issue  male  of  his  body  lawfully 
hq^en,  living  at  the  time  of  his  deadi ;  the  elder  of  the 
younger  sons  of  his  said  sister  the  Countess  of  Scarborough, 
being  always  preferred,  and  to  take  before  the  younger  of 
them.    The  testator  appointed  Hewett,  Fo^ambe,  and  the 
two  MicheUs,   executors;   but  Folfambe  alone  proved  the 
Mia. 
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18IS.  ^^  ttetefor  <yed  adoii  after  Oe  date  of  Us  iM,  and  the 

w^^        t^teler's  debts  and  legacies  bmg  redotod  to  S5,O0M.  the 
^^V^      defendant  was,  under  a  decretal  order  of  tUs  Coifart,  nndef  on 
^^jSl^of   ^99do(  July  1789,  let  into  possession  of  the  estates  in 
soveic.      Uoitifighanuhire  and  Leienier  Fields;  and  by  anblher  de- 
cretal order  made  oil  the  18fh  o^  March  179S,  he  was  in  Mbe 
manner  let  into  possession  of  die  rest  of  the  estates. 

Od  theStb  of  September  ISOT^Aekte  Earl  of  8emri9r^iigk 
died,  whereupon  the  Earldom  descended  to  the  defendaot ;  and 
thei^amtiff  hknag  taken  the  iumame  and  qusbtered  the  ttrns 
of  Samk  pnrsuant  to  a  direction  for  that  pnrpdse  oontaioed  in 
the  will,  became  entided  to  an  estate  for  fife  in  the  AeeltoM 
and  leasehold  property  of  the  testatoh  It  appealed  that  all 
the  thifts  of  both  the  terms  created  by  the  wiM  had  btea  iper- 

fo^mM. 

.1 
lie  bill,  which  was  filed  by  the  Honourable  John  Lumlq 
SavilCf  against  the  Eari  of  Scarbofough,  stated  that  the  tes- 
tator at  his  death  was  possessed  of  certain  fiqnily  jnctnres  in 
his  mansion-houses  at  Rvfford  and  Leicester  Fields^  and  also 
of  certain  household  furniture,  glasses,  plate^  linen,  duns, 
books,  busts,  statues,  pictures,   and  other  oroameiits;  im* 
plements  of  husbanclry  and  gardening,  carriages,  hocsea,  live 
and  dead  stock,  and  other  articles  in  his  wiU  mentioned,  m 
his  nouses  at  Riffford  and  Leiceeier  FieUsp  and  also  of  cer- 
tain fiztores  in  or  attached  to  his  houses,  bj  his  will  devised, 
of  very  considerable  value;  and  that  soon  after  the  teatatoi^s 
death  his  executors  sold  such  part  of  these  articles  (except 
£e  fiunSy  pictores)^  as  was  neclissary  for  the  porposea  mco- 
tioned  in  the  will,  and  icept  the  residue  upon  the  trosti  then-* 
by  declared,  in  pursuance  of  wiiich  they  permitted  the  de- 
fendant to  eigoy  the  same  with  the  mansbn-houses :  that  the 
defendant  had  caused  to  be  removed  from  the  house  at  Iti;^ 
ford,  all  or  great  part  of  the  househoU  fiimiti|ie,  i^bsse^ 
plate,  books,  busto,  statues,  pictures,  and  other  artickes  be* 
i^ueathed  to  Heeoett  and  John  and  GilbcH  Mkhett,  upon  the 
inisU  of  the  will;  and  prayed  an  account  of  aU  those  articles 

of 
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cf  yMiA  iik0  6d&n^baat  hoA  hai  i}^^  igl^^ 

et  wfaal  fnt  bad  bear  lost  or  destfoyed  by  War:  iSbai        w.^^ 
the  pbdntiff  tti^jbt  bo  dednreil  entiitod  ta  fte  me  of  mich        ^^."'^ 
sevond  beqveatbed  artklesf  for  hitf  life,  and  diat  die  defeadant    "^'^^^^^ 
ni|^  be  decreed  to  aocount  for,  6r  restore  to  the  ^amuff      aouau. 
sttcii  of  tbe  several  beqneathed  artiielea  a^  shooCd  appear  to 
bate  been  at  anj  tnne  remoreA  b^  Uod  from  tbe  mamaoii^ 
booao  fl(t  M^ord^  &r  io  Imie  beta  lost  or  desftoyed  bjrbm 
or  afyplkd  to  hk  own  nse. 

Tbe  dflftadant  by  bis  oMwer  daneci  to  be  absololiiy  CUM- 
iMeel  nder  tbe  wiH  ta  aH  tbe  artieitt  in  ifoeitiM^  eaeapl  <bo 


Mr.JBettawiMr.P<|9ifar  tbophEimi&  HodambtMi 
be  feMonribbf  eiiterfaoiied  o  to  tbe  hMy  ficUaM  wMdk  kk 
the  £rtt  ckam  are  dearly  gr^ea  mM  hkMbama^  Hm  Co«rk 
inU  not  seder  aofanbii^iif^  in  the  ^bseqtf^tit  ehuM  te^  dbi* 
atrdy  the  efibcf  of  iho  ckkr  and  failelligibte  knj^i^  m^  tik 
tbe  frit.  The  cue  bf  Trafbrd  y.  Trt^rdisi)^  v^  mrik 
redebibka  tite  preaent.  In'tltitcaastlieibsi  wofAltete(^k6ii^ 
to  gife  An  arMetf  iii  question  to  te  pHHy  UtiMMAf  Ht 
tbe  age  of  tW^nty-ohe ;  ths  htt^  WdrdU  Were  mconfistdit^ 
4lkettuig  tfiat  flAy  wert  M  ile  n^re  of  bieiktJodniir  (b  ^ 
wtdklAe estate^  VatlMi Hwdmidtt\^dtit,  thattb^iveM  fo 
be  coosidered  aa  b6v4ootttt^  tobWeMiigy  thtft  tbe  fiitir  dMM 
wooMgiveftenbtohibprtip^ifJlsfK^jMAdr^,  bof  tlM 
tbe^  Cotirt  wte  tact  WaiTittbd  Id  rat  teare^  foi' tfMft  ^^ 
mnsllo  Men  tt%ecber«i  ii  dukt  tt  lM|^  betnt^cwMiK 
siatei^  BiaLoidsbq^luldied^  Aat«iM«i6kBt«buiseAi]^ 
poiib  tfabt  bad  bMi  tbtt  jftij^  M6,  4t  ihndd  bs^  b^eii  tot^ 
fident  A>  iturite  tb«&i  go  atf  tato^ooM,  itod  td  Mi>tft  ft^ 
cMittiq;^!^;  that  tbe  firdt  W<i^  miM  b6  constraed  as^  % 
^iposition  ody  of  tb6  Wef,  MS  sioibd  peraMi  itibd  ^bal 
««MM  to  tb«  iab^cane^^  AK^edd  dMieiif(0|^i6sse»ionby 
aMbiii^Ihe  age^  t^^^enty^one.    That  cuse  b  deeisire  as  to 

the 
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1818.  the  question  respecting  the  family  pictares,  and  cannot  b& 
^^j^  distinguished  from  tiie  present,  except  in  a  circumstance 
Eari  f  ^^^  "  favourable  to  tiie  plaintiff,  namely,  that  there  both 
8cARBo«  the  clauses  were  clear  and  intell^ble,  whereas  here  the  clause 
which  makes  the  pictures  heir»looms  is  clear,  and  the  otiier 
is  unintelligible*  The  testator  in  Trafford  v.  Trcfford,  meant 
to  mark  the  time  at  which  the  usufruct  was  to  commence ; 
here  he  meant  to  mark  the  time  at  which  the  articles  in  ques- 
tion were  to  be  delivered  to  the  defendant.  As  to  the  furniture 
and  other  property,  they  are  disposed  of  by  the  same  clause 
as  the  family  pictures.  Jf  therefore  the  meaning  he  clear  as 
to  the  pictures,  the  Court  will  not  construe  the  same  words 
differentiy  with  regard  to  the  otiier  articles.  The  testator 
gave  a  discretionaiy  power  to  his  trustees  to  dispose  of  these 
articles,  many  of  which  were  perishable  in  their  nature.. 
The  direction  to  the  trustees  to  remove  to  R^ffbrd  such 
things  as  they  should  think  worth  keeping,  is  inconsistent 
with  an  intention  that  they  should  belong  absolutely  to  the 
<)efendantv  It  would  be.  .an  useless  direction,  for  die  de^ 
Send^ot  himself  might  immediately  dispose  of  them.  Tbe 
true  reason  for  this  direction  was  that  the  testator  had  merely 
a  term  in  the  house  \n ,hdc€$ter  Fidds,  and. he  tiierefore 
meant  these  articles  to  be  taken  to  Rijfford,  vrfiich  he  had 
strictiy  settied.  To  what  end  were  they  to  be  carried  tiiither 
if  they  were  to  be  the  absolute  property  of  the  defendant  who 
might  immediate^  bring  them  backf  The  direction  is 
therefore  inconsistent  with,  an  absolute  gift  of  them  to  the 
defendant,  but  perfectly  consistent  with  their  bebg  heir- 
looms. The  Court  cannpt.stop  at  the  end  of  the  clause 
ilplative  to  the  35,000/.  for  the  vesting  w*ould  then  be  to  de- 
pend on  ^e  act  of  the  trustees.  The  debts  might  be  dis^ 
enlarged  by  oUi^r  ipeaus  tiian  out  of  tiiis  property,  and  m%ht 
depend  on  their  discretion  and  arraogement  On  that  event 
happening  the  use  of  the  articles  was  to  commence :  but  it  is 
(;pntended  for  the  defendant  that  an  absolute  interest  in  the . 
defendant  was  then  to  take  cftect.    The  words  however  are  to 
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fo  fakeo  as  descriptive  merely  of  the  time  when  the 
usufruct  was  to  begin.  If  it  was  meant  as  an  absolute 
gift  it  is  eatnordiiiarj  that  the  tn«stees  should  b^  directed  to 
hold  the  property  in  trust  for  the  defendant.  The  obvious 
modewoold  have  been  to  direct  them  to  deliver  it  over  to  him. 
Tlie  meaning  was  that  they  were  to  retain  it  for  his  benefit  so 
long  as  he  should  be  entitled  to  the  enjoyment,  but  tliat  he 
ahould  not  have  the  dominion  over  it.  If  the  construction  con^ 
tended  for  on  the  other  side  be  correct,  the  words  will  havje  a. 
most  extiaor<&iary  effect;  for  if  the  defendant  bad  not  peiforoH 
ed  the  condition  in  the  will,  or  bad  died  without  issue  before 
the  debts  were  paid,  these  articles  would  be  undisposed  of. 
Hie  testator  meant  a  benefit  to  the  children  of  the  tenants  for 
Ufe,  but  tbey  do  not  Uke  any  benefit  unless  the  Court  adopts 
the  construction  that  these  articles  are  heir-looms,  and  then 
all  persoBs  taking  under  the  limitations  would  be  entitled  to 
Chem  ffl  sucoBSsiOD.  The  meaning  of  the  clause  taken  alto* 
gelher  9S  ^hat  the  articles  ahould  go  to  the  sons  of  the  Coua- 
tessof  Soarborongft,  ia  the  same  manner  as  the  real  estates 
t&ad  been  previously  limited  to  tbem,  and  the  words ''  use 
ftodbenefit^are  to  be  undeistood  as  referring  not  to  the  ab» 
Bohte  property,  but  to  die  usufruct  or  nf^  of  enjoyment 


1818. 
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». 
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Sir  Jrthur  Piggoit  and  Mr,  Heald  for  the  defendant, 
contended,  that  the  defendiint  was  the  primary  object  of  the 
testator^s  bountf :  that  when  he  made  these  specific  bequests 
be  bad  noAing  in  his  mind  about  heir-looms,  and  that  the 
value  of  Ae  dear  expressions  in  the  will  was  not  to  be  taken 
away  by  any  obscure  language  occurring  m  subsequent  pas- 
sages. The  construction  contended  for  by  the  jdaintiff  is 
^hat  the  fuimture  and  other  articles  remaining  unsold  are  as 
madi  faeir-Ioonu  as  the  family  pictures;  the  clear  intention 
iiowever  is,  that  if  the  ddendant  should  come  into  possession, 
^e  should  have  those  articles  absolutely. 


TfV 
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1S19«  n#MA8TBli^lAe  Roils.    1  eiilerltio  no  doubt  oa 

^^^^  Aft  coiMtructiOB  cf  tliit  will  except  as  to  the  ftmily  pictures. 
-^  «  ^^  I  ^^^  ^^  the boosehold  mods  and  other  articles  were  not 
ScAKBo-  heifwlooms.  There  is  nodiiiig  to  unite  Ae  elause  which  re- 
lates to  them  with  the  preceding  clause  wluch  is  expressly 
coitfned  to  family  pictures.  It  sets  out  with  diatinginshitig 
Aeniy  taking  them  out  of  the  power  of  sale  contained  in  the 
&at  clause^  and  describing  them  only  as  heir-looms.  As  the 
testator  knew  how  to  presenre  personal  property,  when  he  has 
confined  the  description  of  heir-looms  to  h»  iamily  pictures^ 
it  would  be  going  a  great  way  to  extend  the  denomination  to 
articles  of  any  other  description.  The  sentences  which  relate 
to  the  two  descriptions  of  property  are  not  the  same ;  for 
there  are  intermediate  diqiositions  to  odier  persons,  and  fasi^r- 
iiVl<)st  sight  of  the  disposition  he  had  previously  made  of  Ae 
fotily  pictures,  he  takes  up  the  disposition  of  the  odier  arti- 
cles of  personalty,  many  of  which  from  their  ▼eiy  nature  ho 
could  not  mean  to  be  considered  as  heir-looms.  He  could 
not  intend  his  carriages  and  horses^  and  his  wines  and  other 
consumable  articles  to  be  comprehended  under  that  de^ 
seriptfon,  nor  couM  it  be  his  intenlion  to  profide  lor  the 
premrvation  of  property  of  diat  kiml  as  nmch  as  for  dmt  q{ 
bis  family  pictures:  if  such  had  been  his  intention  it  is  im* 
probable  that  he  would  have  left  their  preservation  to  depend 
on  die  casualty  of  his  executors  not  choodng  to  make  a  sale. 
In  the  latter  clause  he  expressly  excepts  his  fiunily  {ucturesy 
and  be  has  not  said  that  anj  odier  articles  are  to  be  consi* 
dered  as  hevJooms.  Why  then  should  the  Court  tie  up  tfiis 
property  when  there  is  no  presumption  of  any  iotentioQ  on 
the  part  of  the  testator  to  do  so?  Thereis  a  general  power 
to  the  ckecutors  10  sell  every  article,  except  die  specific  lega- 
cies and  fiunilypscturea,  at  everyplace.  What  theyaug^ 
happen  to  leave,  (and  if  be  had  not  here  again  laed  the  words 
'^  fiunily  pictures,"  dierecbdd  not  have  been  a  doubt)^  are 
to  go  to  Richard  LunUey  if  livbg,  in  trust  for  him  for  bis 
own  proper  use  and  benefit.    This  clause  is  extremely  pkin ; 

it 
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ut 


bddes  not  pve  tliem  to  hini  for  life^  bot  for  his  own  proper 
use  and  boefit  withoat  qaalificatioo.     The  wolrds  whidi 
follow  are  applicable  only  to  another  event  which  did  not 
take  pbce,  fk.  if  the  defendant  ah^dd  not  be  Uving;  it  is 
theiefeie  muMCoeaaary  to  follow  that  part  of  the  contingency, 
lathe  event  wbkb  happened  it  vat  ghoilo  Ihff  definidalit  for 
hiiown  nsei  and  it  ia  open  to  the  ohaenfatton  ttat  k  woold 
efaaUyhanegMie  lofaiaii  if  ha  bed  not  been  tbe^imer  «f 
JbffmL    IfiheworiaadnMt  •£  apbw  JntiapietUiM  tb0 
ConrtisbawMllocivecfliEipttoaaflif    Iie^peeiipgthefiuniJy 
pietana  I  bate  aoine  dottbt    In  Ibetetctenaalh^  tMlaior 
htf^  eB^roiayr  ddbnd  Ihat  iIhv  dbaitU  ba  1^ 
CoBxtianoti0  aqpfoaetfaatba  ^fropfnd  that iaianlMM,  but 
^nU  endonms  to  conatBMi  IfeaidbaevMnl  words  witbflnfe^^ 
toifaapamr.   IliadsfMidant  ktobaroiha  ft»nlyyolnw% 
but  thqratt  to  be  heirJnaois,  and  folia  0i|)o]Nrf  wlieir4Q(^ 
beeanae  the  Gart  iswanntod  by  ths  ^iprefli  woads  in  tha 
finaMrdawMof  tbnwiU  soiocnirfwethebe^u^st.    i^par* 
byibn  daiondant  was  conpatihle  with  ihie 
ibef'weae  to  be  hwJooms.    That^^tas  tfao 
coune  adoplBd  bgi  Lord  ibrdtticA^,  in  Tpqfoul  v.Trtf^ 
fndi^    I  am  inolned  tn  think  tha  Conrt  ooay  go  this 
length*  ihoai^  mA  acomtniction  nagr  be  conaidoad  opea 
to  dM  otytouon-of  sepaiating  <tha  btter  dause^  and  gi^iiw 
the  difendsntnn  abnolutaintasea^  in  «e  past  of  the  piopeily^ 
and  a  ^fiiaJ^  inleieat  in  another :  but  it  w31  be  giviqg  efinct 
to  (be  leilator  a  deckred  intention  tbat  the  fiunily  pictures 
ihouU  be  beir4oom%  and  alio  to  his  priedilectionfor  the  per- 
son to  whom  he  hi^d  before  given  a  Uige estate.    Myopia 
nion  dieiefore  is,  that  the  family  pictures  are  heir-loomsi  but 
diat  the  defiendanf  took  the  absolute  interest  in  the  other 
^'ticks  of  property, 

(«}3dau34r. 
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*"V;  SKRYMSHER  t>.  NORTHCOTE. 

±^*Za.     CJMEON  COLEY,  by  hu  wiU  dated  tbe  18tb  of  Jun^ 

Sieofbuper.  O  1794^  after   directing  the  ptvoeat  of  ins  debti,  and 

Moou  estate  to 

tnutees,  in       bequeathing*  aoBe  legacies,  gave  to  trustees  ail  the  residue  of 

daughters  il.     ^  efibcts,  up(Mi  trast  to  sell  aod  convertinto  money  aHsudi 

ft!lf ^eirlwo^  parts  thereof  as  should  not  consist  of  money  at  bis  decease, 

for  thefar  sepa-  and  invest  the  same,  together  with  all  the  rest  of  his  effixts^ 

afterwwdTfor  Bot  already  invested  inthefiinds,  in  the  purchase  of  5  per 

^\^^S^f'  ^^^'  ^^^  fttanuities,  and  Aovld  stand  ponessed  of  all  bis 

St^^?^  effects,  and  of  the  fonds  or  secoiities  for  thesame,  upoa 

without  leaT-    trust  to  pay  add<  apply^  die  dividend*  add  annual  produce  be-& 

wL^nidbc  tweenhis  two  daughters  £fiAiAeM  j^meAa  Co/ey,  taiAHekm 


toher^nre^  Coil^,  for  Aeir  separate  use  during  their  respective  lives ; 
vpon  trust  to  and  after  the  respective  decease  of  his  said  daughters^  dieir 
5(XM.  Bank  an-  respective  half  parts  of  his  said  trustestate,  should  be  in  tiost 
SSmo^Jif  for  *«'  respective  childien ;  «  And  in  case  of  and  afier  the 
u^t^^  «  death  6f  either  of  my  said  daughters  Elizabeth  AmeBoy 
latt-mentioncd  ''  and  Helen  Coky,  without  leaving  any  issue  entitled  or 
p^dtor  the  ''  who  shall  become  entitled  to  the  half  part  or  share  of 
SS^w  of  "  ^^  ^  ^y^"?'  ^^  ^  to  the  half  part  or  share  of  her  whose 
jLandB.dnr-  «  iggue  shall  SO  faiL  upon  trust  to  payor  transfer  800/. 
ing  her  life,  in  «     ,  ..  ^        . 

thesanie  man-  ^'  5  per  cent.  Bank  annuities,  part  of  sttCh  moiety  unto  my 

gtnal  moie^  ;*  ^'  son  Simeon  Coley,  his  executors  and  administratorB :  Aod 
d«til^?U?e*  "  "P^"  ^^®*  *^  P*y  ®^  transfer  500/.  like  annuities,  other 
*n«^^w  of  A.  ff  part  of  such  moiety,  unto  my  (a)  [daughter  Hannah  NokA- 

mainder  of  Uie 

Inoiety  of  the  one  tot  dying  without  issue,  and  th$  original  moiety  of  the  sorWvtfr, 
to  be  in  trust  for  tbe  children  of  the  survivor,  Ui  the  same  manner  as  their  original 
moietv ;  and  after  the  death  of  the  survivor  of  A,  and  B.  without  leaving  issue 
who  should  become  entitled,  he  bequeathed  one  equal  half  part  of  all  the  residue 
of  the  said  trust  monies  to  D.  absolutely,  and  the  other  equal  half  part  thereof 
to  C.  The  name  of  C.  was  afterwards  struck  out  by  tbe  testator.  £,  died  with 
out  issue :— Held,  that  the  500/.  Bank  annuities  was  undisposed  of,  and  belonged 
to  the  testator's  next  of  kin. 

(a)  The  words  between  brackets  were  struck  througii  with  a  peA  lo  ike 
original  will,  but  so  94  to  remain  legible. 

«  cate, 
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^  toie,  the  wife  of  Thomas  Northcote,  of  Berkeley  Street,']  lA        I8ld. 

**  the  Pariah  of  Si.  James,  ClerkenweU,  in  the  county  of  gg,^^JJJ^n 

*'  JffddZeieri  Goldsmith,  her  executors  and  administrators."  «• 

And  lipoo  trost  to  pay  and  apply  the  interest,  dividends^  tind 

amiaal  produce  of  the  remaming  part  of  such  hst-mentioned 

moiety  of  the  said  trust  monies  and  securities,  to  and  for 

the  separate  use  of  the  snnrivor  of  his  said  two  daughters 

during  her  life,  in  the  same  manner  as  her  original  moiety": 

and  after  the  death  of  the  survivor  of  his  said  two  daughters 

Elizabeth  JmeSa  CoUy,  and  Helen  Coley,  the  remainder  of 

the  moiety  of  his  daughter  first  dying  without  issue,  and  the 

original  moiety -of  the  sorvivor  of  his  said  two  daughters,  to 

be  in  trust  for  the  chiUren  of  Ae  survive  of  his  said  two 

daughters  EHzaheth  Jmdia,  md  Helen,  in  the  same  manner 

as  thdr  mother^s  origial  moiety.    And-in  case  of  and  after 

the  decease  of  the  survivor  of  his  daughters  Elizabeth  AmeUa^ 

and  Hekn,  without  leaving  any  such  issue  who  should  live  to 

become  entitled  to  the  said  trust  monies,  then  he  bequeathed 

one  eqjaal  half  part  of  all  the  residue  of  the  said  trust  monies 

mto  his  aon  Suaeofi  Coley  absolutely,  and  the  other  equd 

half  part  thereof  [(a)  <'  unto  my  daughter  the  said  Hannah 

''  Northcote,'^  her  executors,  administrators,  and  assigns ;  and 

heappmnted  Jofcn  Stscfliier,  and  his  son  Simeon  Co%,  execo* 

ton,  and  gave  them  10/.  each,  for  their  trouUe  in  the  execution 

af  the  trusts,    in  a  codicil  dated  the  19th  of  June  1796,  the 

testator  used  the  following  words :  ''  I  razed  the  name  of 

^  Northcote  out  of  my  will,  with  my  own  hand.-^iS;  Coley!* 

The  testator  died  SQon  afterwards,  leaving  four  chil- 
dreii,  Simeon  Coley,  Hannah  Northcote,  EUzabdh  Amelia 
Burrow,  and  Helen  Coley,  who  w^re  his  next  pf  kin. 
Helen  Coley  died  unmarried  and  without  issue,  having  by 
her  will  given  all  her  property  to  her  sister  Elizabeth 
jtmelia  Burrow,  and  appointed  her  sole  executrix.  Simeon 
Coley  the  son  died  on  the  13th  of  TAarch  1808,  having  by 

(a)  These  words  were  struck  throngh  as  before. 

his 
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.MM.       kisy^  ftetetf  4113  «Oib  of  JKnw*,  juittewwne  yw.vma  rfl 

jy^g^;^^^]^^^^  mxm^  piQWV  wd  other  .property  whataoewr,  *to  lAkk  tl 

«•         l|ie  line^rbia  ileaeaie  Jie.i^oidd.lie  jeotitbd  under  or  by 

.Xwwaoni.  ^up.<rf.Jhe.yrill.of  hk  f^tf^r,  and  |fae  atocks,  fiuids,  «wi 

iMvilies  jnt«hioh  the  Mid  suma  of  aooey aod4ylfaer  j>rope^ 

#ptf]d.be  linmitad  Jitthe  tine  .ofthia  death,  to  4ruateea  for 

)MtarP<4Ri«hteia  JPrmca  J3ltfafiili,AOW.the.wa&  of^tffiiMi 

£;««(»  iRift,  j»l  ^iw  Jmdia,  now  the  wife  of  Gfcorto 

Sbqfnuker. 

dltf)  JriU  jms  AM  *y  Wr.  Md  Un.  ShrgmMher,  end  Mr- 
•iidJJto.  JSi»,  for  jwwtAu^ 

mder  tbe.wiqaof  the.AtterflKl.aQii;  and  the  mdy  qneatkui 
mde  nt&e  bemPgJW  .mapectiig  ^lhe  50tf.  fi«e  per  ce«e. 
Bmir  anintf l^rj  paat  .of.frejm)CoAy*a.i)aoiety,  4pie»u>fiaii» 
pahiknAaitie  inOie  oreiit  of  the  ^deeth  of  JUeo  Co% 
Wthouttaaiie. 

tMn  TnMMf  and  Mr.  Maddock  for  the  tplaiotifia,  Mr. 
Bmi  and  Mr.  jEfone  for  4iext  of  kin  X)f4fae  first  testator,  hk 
AoiMme  iatareat;  and.^Cr.  3eS  *for  theexecutors  of  iSEmcoii 
Ca%,  jihe  aon,  contended,  ihat  allhoagb  in  'the  caae  of  the 
baqpicst,ofaJega«7.which  iaafiecwarda  etnick  out  or  reroked 
by  thetaaUtor  orathich  manymanner^iUlsi  the  residuary  1^* 
t»e  i«  entitled,  a  diffiunentmlepreTails  m  eases  like  ^  present, 
Hhcve  ithe  ,giil.is  of  n  part  of  die  residne,  which  beiqg  now 
niidiapoied  of,  beloi^  <o  the  neat  of  kin  or  Aeir  represen- 
tatives. In  Leake  ▼•  Robinson  (a),  Sir  WilSam  Grant, 
after  observing  that  with  regard  to  per^Q|^l  es^te  every 
tiling  which  is  ill  given  by  the  will  falls  )i|to  the  residae, 
and  that  it  mnst  be  a  very  peculiar  case  indeed  m  whtdi  th^e 
oan  at  once  be  a  residuary  clause,  and  a  partial  intestacy, 
expressly  excepts  the  case  of  some  p^  of  the  ijesidue  it- 
self being  ill  given.  The  case  of  Cressweli  v.  Cheslyn  (b), 
is  verymudi  in  point  with  the  present.    The  testator  there 

(a)  S  Meriv.  392,  (b)  t  Edtn  If  3. 

gave 
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Ipne  the  residue  of  his  property  to  his  three  children  equally        1B18. 
MS  teoaats  in  coqumoo ;  by  a  codicil  he  revoked  the  appoint-   ssavi^RR 
meat  of  ^ae  of  his  residuary  legatees,  and  gave  her  a  legacy  «• 

in  lieu  theieof ;  and  Lord  Northingion  held  that  as  the  tes- 
tator had  made  no  new  gift  by  the  codicil  of  the  revoked  share, 
the  other  reskbary  legatees  could  have  no  greater  interest 
than  they  had  by  the  original  will )  ihe  nest  of  kin  were 
therefore  declared  to  be  entitled  to  the  third  share,  the  be* 
quest  of  which  was  revoked  by  the  codicil:  and  the  decree 
was  affirmed  by  the  House  of  Lords  ("a;*  In  Bagwell  y* 
-D^y  (l^)>  -^  l^ialor  beqiieftthed  the  surplus  of  his  penoaal 
estate  to  four  persons  equally  to  be  divided  between  them 
share  and  share  alike  {  one  of  the  residuaiy  lq;»tees  died  in 
hb  liffr-time ;  and  Lord  Maccl^field  held  that  the  devise  of 
Us  one-iburth  became  void,  and  vras  as  so  much  of  the 
testator's  estate  undisposed  of.  And  in  Pt^t  v.  Pi^e  (c), 
a  simihr  determination  was  made  by  Lord  King* 

Mr.  Parker  for  the  defendant  £.  A.  Burrow,  the  other 
lesiduaiy  legatee,  contended  that  the  effect  of  the  revocation 
was  die  lame  as  if  the  legacy  of  600/.  Bank  annuities  to 
Mrs.  Nortkcoiet  had  never  been  inserted  m  the  will,  and 
that  Mrs.  Burrm,  in  addition  to  her  share  of  the  capital  of 
the  500/.  Bank  annuities  in  her  own  right  as  one  of  the  tes« 
tator's  next  of  kin,  and  her  share  as  executrix  of  Helen 
Cote^,  was  also  eutided  to  the  dividends  of  the  £00/.  Bank 
annuities,  during  her  life. 

The  MAST£tt  of  the  Rolls.  The  question  is,  whether 
the  500/.  five  |>er  cerU*  Bank  annuities  are  to  be  considered 
as  part  of  the  residue.  There  is  a  different  rule  as  to  residue 
from  that  which  prevails  as  to  ordinary  legacies ;  for  it  is 
clear  on  the  authorities  that  when  part  6f  the  residue  is  in 
anj  event  undisposed  df,  it  does  not  again  assume  die  nature 
ofre^due,  and  go  to  augment  the  shares  of  other  residuary 

(«)  3  TtmL  P.  C.  S4€.         (6)  1  P.  Wwt.  700.         (ir)  t  P.  Wm.  489. 

Vol.  I.  S  legpitees. 
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1818.      Iqjatoes.    Residue  affects  everything  not  antecedently  A* 
SsBYimiEE  P^**®^  ^^'    '^  ^^  moiety  had  been  given  to  each  dao^ter, 
V*  and  he  had  strack  out  the  name  of  one  of  them,  the  efiect 

*  woold  not  have  been  to  give  to  the  other  the  whole  reaidae; 
to  consider  it  so  would  be  in  effect  to  hold  that  a  gift  of  one 
half  of  the  residue  would  cany  the  whole.  Whatever  argu- 
ment applies  to  the  whole  of  the  half  applies  to  a  part  of  it, 
for  it  is  merely  a  sub-division  of  moieties.  He  divides  the 
residue,  and  gives  part  of  it,  namely,  500/.  five  per  ceni.  Bank 
annititiesi  to  his  daughter  Htmnah  Nwihcate;  and  when  hef 
revokes  that  bequest  he  subatitntea  no  person  in  her  pb^e* 
Having  bnoe  fermed  {Hirt  of  the  reaidut^  it  is  undispoaed  o#^* 
and  belongs  to  ^e  neat  of  kin. 


i4     no     J.'iJ     IMU 


The  decree  declfire^  that  the  sum  of  500/.  five  per  cent. 
Bank  annuities,  in  the  will  of  Simeon  Coley  die  elder,  gives 
to  Hannah  Nprthcotf,  ifhose.  name  was  afterwurda  stmck 
out  of  the  will,  remained  undisposed  of,  and  together  with 
.the  dividends  i^hi^b  l^ecame  due  thereon  nnce  Helen  Col^^ 
death,  became  distributable  amongst  the  next  of  kin  o£ 
Simeon  Coley  the  elder,  living  at  his  decease ;  and  directed 
such  dividends  to  b^  pud  as  follows ;  one-fourth  to  the 
executors  of  Simeon  Coley  th^  yoi|uger,  one-fourth  to  Han^ 
noA  Northcoief  one-fpurth  to  Elizabeth  Amelia  Burrow,  and 
tlie  remaining  fourth  to  Elizabeth  Amelia  Burrow^  as  execu- 
trix of  Helen  Coley:  and  directed  a  transfer  of  the  stock 
accordingly,  after  i»jnieqt  of  so  much  qf  the  costs  of  the 
suit  as  should  be  apportioned  in  respect  of  the  question  relative 
to  the  500/.  five  per  ccnt^  Bank  annuities.  The  decide  also 
dicected  that  the  diyidends  of  the  trust  funds  after  deducting 
the  800/.  and  500/-  five  per  cent,  annuities^  and  the  costs^ 
s^iouldbe  paid  to  die  defendant^.  ^.  £urro»,  during  her 
life^  or  until  further  order;  and^on  her  deiatlnu^.penon  in* 
terested  therein  to  be  at  liberty  to  apply  to  the  Court  con- 
cemiflg  the  same* 

DILLON 
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rjllt  flli«;y  John  Parker,  Attt.  Bi»{^  rfehed  in  fbe  olf  (he   ^.  t^t'  for 

O  Myd^  rf  taitimi  hi  t^oiresUraire,  JUAdtti  ttiesiiui^e  ^'ii'^il' 

Rk  $a!ffiiA<c»-jr  Cfttrtt,  l%d  SK^,  LdaSoH,  iM  bei'i^eViUlled  «*  *■  J". 

ID  «  filr«  sAd  t^^ds  iti  the  parisii  bif  lV*»/^d«,  &i  mrces-  aTLJb. 

MtUre,  Ma  by  leask  for  threi  lives  ktHde^  ibe  Wkdji  of  Uf^tlJL^iitfi. 

ff*f«»iw,'  Wy  IhiitattAiii  of  AiaM  «i/4  reled«fe,  AdteS  the  l«l  tUt^STLT* 

ttVlSdor  Octatfh-  f74l,iii'cOii^idel>a)l$<Mi  of  the  Carnage  iheii  NrlMrndthe 

IrttthdbJf,  .AM  MM  «r«nMMil  iofebrtifeed,  betW^^ii  hiiii  and  SSTShb 

eort«t*e  Pog«,  Ms  «efcttiia  wtfi,  ithd  <*  5006/.  her  ibiirnage  S'«SI£  to 

^oMttlt,  IctftHrejIei)  HI  die  abo)v«  mJ^fltl'diligd  ei^'te«;  dhd  all  *<^  S«>«>*l 

'  lenw  toil,  for 

Ms  ^,  ^beuedMis  iienditil  wUte,  morU^ged  for  his  own  benefit  the  estate 
#yM  bT.*J*  «j^i«iK  «rt«fea  dninip  «•  iife  all  the  SMIied  estates,  and 


.  .       ,  ,  ttHving  ,«.,^.,. 

tef^fV?  to  p.  in  fee.  1>.  coQti^iie4  iapoMfuiM  of .  tlie  whple  tiU  her  death, 
mM  tWetatjr-n2kt4;  ftAn  afbr  tfie  death  oft.  During  die  periods  of  C.  and  D  's 
eupjamt  dhav  ^.▼aHoiu.occaMdiis  execAtad  deeds  omtttlaJBg  recitals  of  the 
will  df  B,  and  describing  thentfelves  as  devisees  for  life  under  it :  and  on  tenewato 
of  the  lease  of  part  of  the  settled  Htatto,  D.  pidd  the  fines  und  ezpeneet  oat  of 
her  own  moniet,  but  it  ftPP|^  from  severMlettm  wrUt^.  by  her  at  those 
tlifeK^t  the  eohsidered  iferself  ft^  hiVin^aH^tiwbich  she  decliiied;to  exercise, 

ifeir ift  ttw,  and  having  by  her  wiHdbvised  to  G.  in  fee,  part  of  the  settled  es- 
UMby  minie,  fml  t^c^aftddaofthejcctfid  Elates  by  wUMe  t^  £.  in  fee*  (who 
died  inlier  life-time,)  and  bequeathed  5(K)l,  to  F.  Md  appointed  him  executor. 

On  abill  Vy  G.  i^id^t  P.  wUo  had  becodie  eritiUed  to  an  estate  for  life  i« 
poss^ion  under  the  wUl  of  il,  jpraytng  f  deq|ari^tiffil  t|i»t  4. 1^  accepting  tha 
b«»ientB  0f  B.'f  win,  bad  elected  to  conform  to  its  devises ;.  that  tha  plaintiff 
W^8  cntttMjo.ljbfe  iMtMt  cMpHscdin  'the  srttlemeiii,  dnd  tftat  F.  might  elect 
to  teJce  linger  or  winst  the  will  of  D. :—« .  , 

ileld^  l;  Sdppbang  A.  kad  inad^  sjicli  eleetion;  twfcich  ilie  Court  was  of 
opinion  was  not  sufficiently  anparent.  from  theabavercirciliwtiiices),  yet  that  C. 
«iid.D.  Had  elected  ahd  bound  themselves  to  take  under  the  will  of  A, 

J,/riiatF.  waijbpun4tp  elect  either  to  girr  ttpthe  legacy  ef  500/.  bequeathed 
loamiby  D^  or  that  part  of  the  settled  estate  which  she  devised  to  G. 

S  S  other 
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1818..       otfter  the  bereditamenU  wherein  he  or  any  person  or  perM>nJ* 
in  trust  for  him  then  had  any  estate  of  inherittoce  or  freehoW 
situate  within  the  Manor  of  Taltan  and  Tredinglon,  to  Johnr 
Page  and  miliatn  Traveil,  and  their  Reirs;  To  the  use  of 
Sir  Henfy  Jehn  Parker  until-  the  marriage ;  with  remaiadeK 
To  the  use  of  Sir  Henry  John  Parker  for  his  life ;  remain- 
der,  as  to  (he  freeholds,  to  the  trustees  to  preserve' contingent 
remainders ;   remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male,  with  remuader.  To  the  use  of  Sis 
Uemy  John  Parker  in  fee.    And  as  to  the  leaseholds^  after 
Ihe  death  of  Sir  Henry  John  Parker,  and  his  intended^irife, 
and  the  surtivor  of  them^  To  the  use  of  suchsonof  Sir^€«rjr 
John  Parker  by  Catherine  his  intended  wife  as  should  be 
his  heir  for  the  time  being,  for  and  duiiag  the  oonUnuanoeoC 
ihat  estate,  and  of  such  life  or  lives  either  then  or  thereafter 
in*  being,  Ibr  which  the  psemises  thriin  were  or  should  bo 
granted  i  and*  ut  case  such  son  should  not  at  the  time  of  the 
decease  of  the  survivor  of   Sir  Henry  John  Parker   and 
Catherine  Page,  be  of  fnlVage,  or  otherwise  should  not  after- 
wards attain  his  full  age-  of  twenty-one  years,  then  To  the  use 
of  such  son  and  heir  of  t^e  boc^  of  Sir  Henry  John  Parker  oo 
the  body  of  Catherine  Phge  his  mCeaded  wife,  as  should  fiist 
attain  his  age  of  tfi-entjr-one  years,  for  and  during  the  conti- 
nuance of  the  said  estate,  and  of  such  life  or  lives  as  aforesaid ; 
and  in  default  of  such  son  and  heir  as  aforesaid  'ut  being  at 
the  time  of  the  decease  of  tite  survivor  of  Sir  Henry  John 
Parker  mA  Catherine  Page  hb  intended  wife,  or  then  i» 
vetdre  ta  mere,  or  afterwards  bom  alive,  or  in  cue  all  and 
every  such  son  and  sons  of  Sir  Henry  John  Parker  on  the 
body  of  Catherine  Page  his  intended  wife,  to  be  begotten^ 
as  Aould  be  living  at  the  death  of  Sir  Henry  John  Parker 
and  Catherine  Page,  or  the  survivor  of  Uiem,  os  bom  after 
the  decease  of  Sir  Henty  John  Parker,  should  happen  to> 
die  before  any  such  son  should  attain  hifr  said  age  of  twenty- 
one  years,  then  To  the  use  of  Sir  Henry  John  Parker,  bi» 
hears  and  assigns,  during  the  life  or  lives  in  being  for  which 
the  premises  then  were  or  might  be  held  and  enjoy^. 
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Sj  this  -marriage  there  were  three  children;    olte  ton,        181  &• 
J^n  Farkerf  and  two  daugbten,  Catkerine,  who  nMrried      dillom 
•C.  F.  Gdniin,  and   Margaret  Sopkia,  who  mafried  JoAn      p  *- 
Strode.     Dame  Catherine  Parker  died  in  4be  year  1750, 
leaving  ber  husband  and  her  son  and  daughters  surviving.    In 
IfSS,  Sir  Henry  John  Parker,  wlio  %vas  entitled  in  fee  as  die 
•heir  at  lawof  Kofterf  Hyde,  deceased,  to  an  estate  at /furcA, 
in  1filt$hiref  snbfect  to  an  eaisting  life  interest,  settled  one 
moiety  of  it  so  as  to  become  vested  in  his  son  «/oAj»  Pafker  in 
fee,  on  his  attaining  the  age  of  twenty-one ;  and  in  1758,  he  sold 
and  conveyed  die  othermoiely  of  the'same  estate  to  JohmPage, 
Jn  fec^  by  wboni  it  «ras  devised  to  John  Patker  in  tail« 

John  Parker  attained  the  age  of  twenty-one  an  the  be- 
•ginning  of  the  year  1766,  and  soon  afterwards  suimd  a 
common  recovery  of  the  intailed  moiety  of  the  Hatch  estate, 
dedariiy  that 'it  should  enuse  4o  jueh  uses  asheAodld  by 
deed  •or  will  appdnt.  Being  4ms  seised  in  fee  of  one  moiety, 
and  having  a  power  of  appointment  over  the  other  moiety  of 
the  estate  uiHatch\  being  also  seised  in  fee  of  a  freehold  house 
in  8Jborls/f  Comrt^  Tkrogmortom  Street,  London;  being  tenant 
in  tail  iacemainder  of  the  estates  composed  in  the  settlement 
of  1741 ;  and  bong  possessed  of  considemble  pemonal  estate, 
part  of  which  be  was  entitled  to  nnder  the  will  of  John  Page, 
JohnParherhytiM^l  dated  the  2d  of  Jugmt  1769,  de^  . 
vised  all  bis  AeeboM  and  leasehold  estates  whatsoever  and 
wheresoever,  that  he  Was  seised  or  possessed  df»  or  otherwise 
was  or  should  be  entitled  unto  in.neveiaiott,  remainder^  or 
^apeclsttcy,  unto  his  father  Sir  Henry  John  Parker,  and  his 
asi%ns  for  his  life;  and  from  and  after  bis  decease,  be  gave 
and  beqMealbnd  bis  estates  in  Shorter^s  Court,  in  the  City  of 
lMdb«^and  the  moietyof  his  estates  at  ff<i/cA,  in  the  County 
<^WUt$,  aad  also  all  other  bis  real  estates  devised  to  bim 
by  ihe  will  of  Jbis  late  gmndfether  John  Page,  with  the 
appurtenmces,  nnto  Harry,  (afterwards  Sir  Harry)  Par^ 
her,  and  Daniel  Fms,  in  fee,  upon  various  trusts  for  the 
benefit  of  bis  sisters  Catherine  and  Margaret  Sophia,  and 
their  iasue.    Ha  -^"^  «*—  •-- »    '    "     '   <^fter  the  death  of 

hia 
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iSis.       h»  said  falh^r,   tb^  ^nmt  m^  Civitvl  Mesquvge  caiH 

^^       TaUon,  wifj)  the  ^t«te  tbarelo  lff^<mn»  *^  fiwvft.alW 

^"•*      TndiiigUm,  Farm,  «K»  iVottw**  I'^rw.  ¥»  *«  WV»^  «^ 

PAKKiiu     rgrg^g^^  ^  ^1  odm  hb  ft|Rnors  and  ertales  in  Wiwc* 

i^;«  and  WamicMiftp  Im  hpuN  ip  SflS^taf:  Covirc, 

^He^  i|lMM9eier,  wkkb  detc^mM  oc  ci^e  tq  him,  or  y^hifb 
should  dMsepd  or  come  to  km  horn  hip  w^  b/ker,  fm^9 
bip  tuiro  s^tim  iifoiKar«(  i^  4«ill  Parker,  M«W^rs  of  Si^ 
flewy  Jo*n  JPar*er,  hy  his  fiw^wi^)*  their  heirs,  <»^«cur 
tar^,  u4imU!i^iofp9  an*  awigtts  *>r  WHV  w  leBa^i*cPi»- 
mon;  Hqd  all  thff  re«div  o(  hi|  persppiali  estate  be  gave  ^  bi^ 
father,  whom  he  appointed  sole  eiecutor,  in  the  e? ent  of  his 
aiirviviog  bim»  but  tf  his  fiitbec  tb^pM  dJo^ in  hiff 
^^poiobsd  ffaiay  J\iri:«9r  and  I^am/flfax  ewrnftHi. 

AAtf  dbe  date  of  his  wiU,  the  linlator  pmnlmsed  a  ImhKiM. 
c^sMs  etulrwroAt,  14.  tkft  pMsh  o£  Trd!wv^».  apd,  l^*  m. 
oodkit  datoditbe.  9di  olb  <M»«^  ^7^>  ^^  notkm  Vm 
^iU»  he  Vive  mi  deviseA  unto  hiji  fjtfh^.  SkHemy  J<»kii> 
Parser,  hia  hain  aul,  assipia  for  (rttr^  all  that  hia  ealata 
in  the  parisk  oC  ZVedM^fofi,  «hiek  he  had  Isldfr. 
i  ofi  j^eiiii  Msnss/;^  and  after  sMing  that  his  ae^ 
fJM^  fiKmerlyexecatadiahoiidiiii  the.  penal  sum  of  dOQQl% 
coodijfcw^  for  the  pagrment  d£  IQOOl.  luth^inteaesl  to  his 
lale  gnmdfother  JeAa  Bage,  whereof  he  (the  testator)  waa 
entitled  to  one-tfautl)  and  hia  siateva  CMmne  end  MargmmP 
ApAJOy  to  Uro-thifds ;  hedechmdthaiiioparlof  the  pMi- 
cqpal  and  interest  due  on,  the  bond^  or  on  ai^o^wboiMi  or 
secttotgr  should  be  paid  by  bis  said- fother>  butfbet  dte-s^ne 
bond  and  all  other  bonds  and  seourilisa  ahonM  bod^lieefod. 
up  to  him  to  be  canoeHed ;  and  he  eqjoined  bin  said'  sistwa 
to  forbear  from  any  suit  or  prosecnttpa  oi  hia  said  fotbeiv 
on  account  of  the  smd  bond>  or  in  any.  other  inspect^  nnder 
|MUo  of  forfeiting  all  bequests  iu  their  favour. 

John  Parket  died- in  Sepiember  nGO,  unmanied  and  witb- 
out  issue,  leaving  hia  fiiUber  Sk  H€nry  Jokn  Parker,  Ins 

sistera 
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of  tbe  kair  yood,  M^irgant  nni  Jnm  Ptirker,  and        ^9^»- 
I  of .  tiK  whble  Uooc^  CoAmne  Qmnim  wai  Mar*       dwmv 

SkJietm^  Mm  Ptirket^  ma  the  deatk  of  Jokm  Pmrkms 
IMMod  bis  uiH^  postOMd  lis.  petMial  estaftOi  tad 
info  and  tootiAiiaA  dumg  Us  life  iai  ploaaesaian  o£  tho  < 
of  whkh  bift8oaiwaaaeijiadiBLfte;a9d  kjr  indlBaliif aa  of  l4 
and  release  dated  the  25ih  and  26tt>  of  if  isgi  i77(^  be  AioirtT 
MFed  lo  DoftiTi^  Tykf,  for  gOQL  iW^^bmsoM  oaMe  de- 
vked  to^  him  in  f eo  l^  tbo  codiciL 

Sir  Hwg  Jofin  Pa^btr  by  hit  wOl)  dftted  the  l«lhf  of 

JilwBemier  1i769k  after  domtiog  hi^  dobl>.  to  be  f^tA,  gato 

and  doviM  to  Bemy  Porter  a^d  Dmmil  jFW^  all  thai  kai 

>f anov  of  7aAais»f  and  dU  thai  hit  ClfMlalr  Mfww^  ar  tena^ 

iMO/^^ihaiiaiohe  tba^  dwal^calledlUlMi  Hinme,  JtaiT  aB  the 

Sanm^  imda^'  lannlnaiiti>  aild  praniaaa  Ar^kmnf  hdoBpngp 

a«daito<b^hiaAedietdimHKniraDd  Iwrariitamaira  in  ?iW> 

.^eitefdUpc  9idiWamUk9hbm^^  aildr  akd  bia  feaehoU  Uouie m 

S^lUhmty^Cowrip  FiM  Sirea^  ImmiBm,  mit  aiaa  cm  vndik 

wM  nioielykor.bitf  paat  Of  the  Manor  and  aatoiaa  aiiaaltf 

al^irmd^  or  ekowhere  iti  the. eonafty  afr  Wilk^zm^^Mtk 

doaCBBd^  tQ  Unraa  Wu  01  feiar  of  tUo  feaMl]»  <^  thoi^db) 

atid  alk  other  hit  ireabold  aatatca  wbattdever  and  iritthm. 

^oevoi^tbathe^haila  i^w^i^ditpoliiig'of;,tobaU-t6'ifairy» 

Parkm  andri?anWib4?,  their  heManiatii^foiieaai^  Ta 

tte  ntof  q£  tfami^  Ifaeir  eaocoloi^  fto»  fi»n  4»r  tMni  ofi  oiM 

dioatand  years  to  be  accounted  from  thoi  tinaeiclf!  bia  dotliBaae^ 

iippn& thoirtiatasafttmaardi  decbnod;  with  rttiaioder  at'  to 

/paiBrMwdiwiadrflMitlgnQf  lA  the  ^H^niMs^.  Ta  the^iliepf;  bio 

im^tm'MargsbrB^Parbtt-  for  ht^  andr  as*  to^  the  othi^ 

iMoty^  Xai  thtr  uso  of  hit<  dmfgb^AnmPa^ker  for  li^ 

wi4i JniMioiia  t6  thctr  oeaptctivo  sona  moceaMreljr  \m  twi^ 

and  VfiA  wmm  ramaiodera  ovet^,  inbludikqt*  ai  liniSMion> 

IP/  the  defondanfe  Sit.  WiUifm  Pwrkfr^   Ba«onet»  f(A-'  hit 

lifo* 

The 
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ISIS.  *Ilie  testator  declared  it  to  be  the  true  meaaing  of  hit  wiif^ 

Dnuuui      ^^  ^  abov&^neDtioiied  estates  should,  after  diei 


«•  of  his  daughters  Margarei  and  Ann,  without  issue  male. 


Gonstantlj  go  along  with  and  descend  unto  the  right  I 
of  the  Parker  family,  m  the  manner  he  had  above  limited 
thesame,as  such  heir  male vould  inherit  his  title;  thcrefors 
it  was  his  wUl  that  such  his  estates  and  tide  should  descend 
and  be  enjojred  togedier  as  long  u  might  be,  and  the  laws 
of  England  would  permit. 

The  testator  also  devised  to  Hemy  Paritr  and  JDmte/ l%ur, 
aU  his  leasehdd  estates  situate  in  the  parish  of  TVsdlM^gloft, 
and  in  the  parish  of  Hampton  in  Jrden,  in  the  Countj  of 
ITnmadfcyand  all  other  his  leasehold  estates ;  to  hold  to  theni^ 
^ir  executors,  administnftors,  and  assigns,  for  aft  the  es- 
tates, terms  of  years  and  interests  that  he  should  have  tbanim 
lespeotivnly  at  the  time  of  his  decease,  subject  nevertheless 
to  the  rents  and  covenants  in  the  several  original  lease  or 
leases  of  the  premises  respectivdy  reserved  and 
on  the  lessees  part  to  be  performed :  Upon  Trust  to 
dm  same  person  and  persons  one  after  another  reqpectivdy 
to  take  and  enjoy  his  said  leasehold  prenuses,  and  to  receive 
the  rents  and  profits  thereof,  in  the  same  manner  as  such 
person  or  persons  would  by  hb  vrill  be  entitled  to  his  free- 
hold estates ;  it  being  his  true  intent  and  meaning  diat  hb 
leasehold  estates  should  be  enjoyed  with  hb  freehold  estates, 
and  remain  to  the  same  persons,  and  to  the  same  uses,  aa 
hb  freehdd  estates,  as  long  as  might  be,  and  the  laws  oi 
England  would  permit 

The  term  of  one  thousand  years  was  declared  U>  be  li^ 
mited  toPnrJber  andfor,  Upon  Trust  fmn  time  to  tiam  bj 
arie  or  mortage  of  the  fireehoU  and  leasehold  manon^  maa* 
anages,  ftc.  or  such  parts  thereof  as  he  or  they  should  dmk 
proper,  or  with  the  rents  and  profits,  or  otherwise  as  they  in 
their  discretion  should  ihnik  fit,  to  raise  such  sums  of  money  as 
rfiould  from  time  to  time  be  sufficient  for  payment  of  hb 
jiist  debts  and  legades,  or  any  part  thereof,  in  case  hb  per- 
sonal 
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Mfliri  estate  should  be  insufficient  for  those  purposes ;  and  1'^^ 
also  ancb  findief  sum  or  sums  of  money  as  should  from  time  piLum 
to  time  be  sufficient  and  necessary  to  pay  any  fine  or  'fines  ^J^ 
for  the  renewal  of  any  lease  or  leases,  or  putting  in  any  life 
or  lives  inthe  room  or  place  of  such  as  might  happen  to  drop 
in  such  leasehold  premisesi  or  any  part  thereof;  and  he  di« 
rected  diat  all  sodi  oew  leases  should  be  vested  m  Henty 
Parker  and  Damd  Fox,  or  the  survivor  of  themi  his  eiecn- 
tors,  tec.  upon  the  same  trusts  as  he  bad  befors  declared 
concerning  the  same  leasehold  premises  by  his  wiH ;  it  being 
his  true  meaning  that  his  leasehdd  premises  should  from  time 
lo  time  always  cootinne  subject  to  the  like  trusts  upon  Ae 
renewal  of  every  lease  as  be  bad  above  intended  to  devise 
and  limit  the  same  premises:  And  he  directed  Aat  if  the 
eaid  severd  suras  of  monqr  above  mefltionedi  should  be  paid 
bj  the  person  or  persons  to  whom  the  next  and  immedlile 
remainder  or  lemaindcrs  of  the  premises  expectant  on  the 
term  of  one  thousand  years,  should  for  the  time  being  be- 
long by  virtue  of  hbwin^  in  such  manner  as  the  same  sum  or 
soma  of  money  should  be  wanting,  according  to  the  true 
meaao^  of  Ids  will,  that  fiien  and  in  every  such  case  the  said 
inoaies  should  not  be  raised  by  vurtue  of  the  term  of  one 
thousand  yeaia,  but  the  said  term  AoM  cease  for  the  benefit 
of  the  persons  to  whom  the  next  and  immediate  reversion  or 
remainder  of  the  premises  expectant  on  the  term^  should  for 
tiw  time  bang  bdoog  by  virtue  of  his  will. 

AAer  reciting  that  by  die  wiB  of  ./oAnPtfg^,  late  of  FuHir^, 
Esq.  several  sums  of  money  therein  particularly  mentioned, 
vrere  gben  to  his  grandsoui  the  testator's  late  son  John 
Parker,  Esq.  deceased,  his  executors  or  administrators,  upon 
the  contingencies  in  such  will  particularly  esprtesed ;  the 
testator  Sir  Jlenry  Jo/^  PtfrAer  declared  his  will  to  be  duit 
SB  caee  any  sum  or  sums  of  money  should  becfxne  due  and 
puysHe  to,  or  become  vested  in  the  testator  as  executor  of 
bis  aaid  aon  John  Parker,  or  to  his  own  executors  or  ad- 
mme^tpfs,  by  vjrtue  of  die  said  wiH,  then  be  gave  and 

bc^ueatlied 
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i$i$.  ^iyiwthfd  ^  Micb  snm  and  mius  of  noDej  99  ke  #a9, 
C911U,  abovUft  «r  n^gllt  be  e^tilM  QQtOi.  qr  bate  a  power 
f(  diipofliiv  of|t  1111I0  Bemy  ^arktr  and  DmUel  Fox,  tbeir 
fy^ciilQfn^  8u:«  iq^  tniftt  a«  sqpq  m  conTeiMeQiljit  iiiig)A  bc^ 
t&or  ifae  laid  tniBt  aipiiies  abodd  becolae  vested  in  tbeabj 
ydttmoi  bis  inll,  to l^.out  fucb  trust  mooieaui  tbe  puscbase 
ff  firoebold  buids  is  tbe  Comities  of  Wotrcettep  or  fVarmkk, 
whiA  wbeo  piis^bMed  shoeld  be  ^a¥«yed  to  iXmisf  PcrAer 
and  Dwml  fox,  or  sone  otber  proper  tmateesj,  and  tbeir 
heii%«  Upon;  trusty  and  bx  .the  sajose  iiaev  8^*  «i  are  above 
■Mjsliooed  and.  dgislawMJm  lytwufffmiw  his  fceehold.  azalea  bi 
vwtua.of  hin'wiU.     i 

The  tastatoK  after  fttdbei;  reciting  tbalb][firtne  of  Ibe  bat 
will  wd  Qodioil  <^  bis  sob  John  Parker,  be  was  become 
an^ed  to  certaim  daaises  and  estates,  tbereia  farticularlj 
mnariopedi  t^r  raason  of  certain  forfeituies  therein  also  nua^ 
lioned,,  which  woMld  become  vested  in  the  testator  bis.  hein, 
exoctttorsi  and  adniiiusltratorsy  when  siicb  forfeiture  or  foi^ 
liMtiprea^  should!  be  ii^curKed :  be  di4  tber^by  devise  and 
baypeatb  ell  the  freehold  and.  limeboU.  estates,,  landi^  tcne- 
ipents^.  and  b^i^itaa^eats^.  wfaich-be  conld^  sbouk^.  or  a^gbt 
be  antotlfNluot0ib|F)  virtue  of  the  said  wjU  and  codipl  of  hia 
wfidi  aooy  or  otbetwiae  bowaoaver,  unto SJmy.Pawker  and 
^|ije£  Sax,,  their  habs^,  eaacntois^,  administrators^.  and|  as- 
■VPs*.  ^pw  tiToa^  and.  toandr  for.  such  and  tbe  sanpe  nses^ 
trusts,  &c.  and  sulgect  to.  tbasaasa provisoes  and  (pweis  aa 
are  be^fs.  daplaled  ooacqniiig,  bis  said  £reahold  estalai  by 
virtue  of  his  walU 

The  testaloraAar>aoaaBsnial|,lsgacaeapae  ^^eiendiieoC 
U»  personal  eatate  to.  his.  two,  dai|#iteKs.  JK^qgr^c''^  ^  -^^^"^ 
Parftcr>  aiulappMiM^baiiieKaetttviMis.,    , 

'Xho  testmkpr  afltarwaida  exoputad  a  oodicil  by.  whick  be 
^aui^  the.  oideriof  the;  lunitatio^a  of  hjs-ie4  estates  apk  to 
qartain  hrandias  of  his  hvaSif*  and,  eapiassly  aien^pted  bis 
peiaonal  isstate  ftoas  the.  payment  of,  his  debts  i^id  l^fcies,  in 
order,  that  hb  p^Hj^aal.  estate  might  s?  f^  ^^  ^^^^  ^  ^ 
executrixes* 

Sir 
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Sir  .891131  ^^^  barker  died  q»  Odlo^r  1771«  w^thoat  1818^ 
ittw  si9ile»  kwQBg  bit  four  daii^itan  itf^or^  and  ^nn, 
Parker^  Catkeme  Ganlrn^  aui^  Marfft^d,  Scphiq.  Sffqit^ 
his  co-heirs  i|t  kw.  O11  fait  death  Margaret  end  ^ei^ 
Pt^ker  proved  his  will,  entered  into  possession  of  thp  esi^ 
tatesdefisedtathembj;bis  wil^  ayqd  poptin^  ii^  st^  pep^ 
seesioii  duripg  their  joint  lires.   ' 

J£argarei  Parker  die4  in  A£tiy  1^765,  im/oaroed;  hfkWfg^ 
bj  her  will^  devised  bef  n^i^tj  qf  certeio.  estates  'm  JtaceifeiK 
shire  and  Norikfftffioftthm,  which  deso^i^)pd  to  h^C  Wfl 
her  sister  from  Iheir  kte  mojth^,  and  h^r  mej/^  qf,  tt^. 
Jffalcft  and  odier  ^^tes  in  fVilt/^iir^,  devse4  to  k^.  aipd, 
her  ^ter  jpintly  by  her  brpjt|i/er^  an4  a,ll  otj^  h^r  esfa^ 
to  her  nster  AnnParker,^  in.  i(^^  wl^o  W9A  a)^  b^r  \^  ai 
law,  a^  whon^  she  appohited.  sol^  ei^^Mtri^  4^^  ^avkfiK 
on  ^  d^th  o(  l^argaret^  eiuered  into  possf^ioa  w4  ilK9  ^. 
receipt  of  ^  ieol)i|  of  d^e  ^vholf?  oi;  the  e^tat^s  c|eKi«^  tp.  h^ 
zpA  ji)erfi^bx4^,wjllaof  tl^faib«^ai|d.l)i^^ 
bci:  will,  dajted  11^  1|Sj(  o^  4^VM^  \^^\  *?n«cd  (aqw* 
other  ^sta^s)  the  s^  quW>Wf?:  h  SaUfih^fy,X:qmt^  Ip.  tl^ 
plaiqlifl^  Joi^  .^ofQ^  ^^lf»  ?*.  ^if  l|ei«|i,  wdrVsigis,  fc« 
^vor^s^  a|^  CI!i)reimAd<|nffA  tlje  «wd  j^wor^ aivi JMlpwiflHin 
hpiifi^  a)(I>a<of,  %^i46^  Hff  ^ 

tMe^  i«J^^^  afi»rwu4#  to  Uar^^^arl^^  (f^gim  «f  *^ 
dfifi9rdffpl^$K  WMfUfi,  ^at:k^)f  ip  %%.  ^HABffCti  V>  TO  mh 
n«rt!ir ;,  «llW,VFWN  th?  d<|ftndv*exfic»tqrj  1^  bfifiwill,,  ai»A 
C«^  WW  ^.^WJ  <>^4QP/*  Wl«¥fc*lli  r#i4ffP  0$  h^fpcQn 

fe9dp<s.%^,  %4  19  tl^^l^tjiiw^qf  u^n».i?arA<r,.  vjh^ 
died  on,  Op^  ^^^of,  J^qfUWif  IBli^wmm^^yfi^Hli 

Tlie  m^  wilM^^MfiM  by  «XoAri  JbuphBUim  ^ntl 
Sir  fViUiam  Parker,  prayed  a  declaration  that  Sir  Henry 
Jakmi  JParkeT'  ty*ac«^tiog^  Ibft  bem£ts  gjnten,  to  him  kgr  the 
wM  mA  codifiil  of  MiK  Rarkn'  his  son,  decled  and  hound 
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IS  18.  Inmself  to  cohfonn  thereto  in  regard  to  the  devifes  contained 
^^^^  in  that  will  oF  the  settled  estates,  and  that  the  plaintiff  was 
9.  entitled  to  those  estates^  and  that  the  defendant  might  be  de- 

creed to  convey  them  to  the  plaintiff,  and  to  deliTcr  up  ail 
deeds,  &c.  rdating  thereto ;  charging  that  in  consequence  of 
Sir  Henry  John  Parker  having  been  in  embarrassed  circum- 
stances, and  of  his  havii^  applied  to  his  son  for  pecuniary 
aasistance,  and  proposed  that  he  should  become  the  purchaser 
of  hb  father^s  interest  and  reversion  in  die  estates  comprised 
in  the  settlement  of  1741,  some  agreement  in  writing  was 
executed  between  them,  in  consideration  of  which  and  of  a 
conveyance  of  the  estates  agreed  to  be  made  by  him  Co  his 
son,  the  latter  agreed  to  pay  the  sum  of  700/.  and  a  clear 
annuity  of  £00/.  to  his  father  for  his  life ;  and  that  the  700/. 
was  accordingly  paid  to  Sir  Henry  John  Parker,  by  his  son, 
whereby  the  former  was  enabled  to  make  an  arrangement  with 
bb  creditors ;  and  that  in  pursuance  of  that  or  some  other 
agreement,  John  Parker  entered  into  possession  of  all  tfie 
knds  described  in  the  settlement,  and  himself  occupied  the 
Mansion-house  of  Talion,  and  fitted  up  the  same  at  a  con- 
siderable ezpence,  and  paid  or  allowed  all  the  eapences  of 
housekeeping  tfierein,  and  resided  there  as  the  owner  to  the 
time  of  his  death,  was  also  let  into  possesnon  at  the  house 
in  SaKtbnry  Court,  and  expended  1,500/.  in  rebiuklii^  it; 
and  laid  out  other  sums  in  the  repnrs  and  improvements  of 
the  settled  estates :  that  Sir  Henfy  John  Parker  enjoyed  dur- 
ing his  life,  the  estates  devised  to  him  for  life  by  Us  son's 
will,  and  particulariy  die  estates  at  Hatch  and  Shorim^t  Court, 
and  also  entered  into  possession  of  and  mortgaged  the  firee- 
hold  estate  at  Tredif^n,  densed  to  him  by  the  codidf,  and 
that  he  tfiereby  and  otherwise  elected  to  take  the  benefits  and 
bequests  given  to  him  by  his  son's  vrill :  also  alledging  acta 
•f  die  sa«e  nature  by  Margaret  and  Ann  Parker. 


Tbe  defendant  by  his  answer  stated  that  some  agreement 
was  entered  into  between  Sir  Henry  John  Parker,  and  bia 
son,  whereby  the  interest  of  the  former  in  the  settled  esUtca 
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ma  lo  be  tnniferred  to  tbt  latter,  but  thai.  i(  foiitikied  isti. 
a  profiao  for  making  it  void  iu  case  John  P^i^^,  abottU  ^^^"^ 
die  in  his  fadier'a  life-time,  which   event   faapfieDttl:   he  «. 

also  denied  that  any  election  had  been  made  by  Sir  Henry 
John  Parker  to  take  under  the  will  of  his  son,  but  alledged 
that  ke  had  always  treated  it  as  a  miUity ;  die  answer  also 
ststed  varioas  ads  done  by  Margaret  and  Ann  Parker,  in* 
dicating  their  intention  to  take  under  die  will  of  their  ftther, 
partieularly  several  deeds  (aftemrards  mentioned),  which  con- 
uined  recitals  of  the  will,  and  which  described  them  as  de^ 
viaees  for  life  under  it. 

By  a  supplemental  bill,  the  pbuntiff  prajed  dial  the.  de- 
fendant might  elect  to  take  either  under  or  against  the  wiH 
of  Mrs.  Ann  Parker,  and  that  in  case  of  his  taking  the 
legacy  of  SOOl.  thereby  given  to  him,  he  might  give  up  to 
the  plaintiff  the  home  in  SaUdfwy  Court. 

It  appeared  by  the  evidence  on  the  part  of  the  plaintiff, 
that  Jokn  Parker  \mA,  after  he  attabed  twenty-one,  been  in 
possesnon  of  parts  of  the  setUed  estates,  particularly  die 
house  in  Salubury  Courif  which  he  had  repured  at  a  con- 
sideniUe  £zpence,  and  bad  let  to  a  tenant.  On  the  part  of 
the  defendant  were  gp? en  in  evidence  several  deeds  executed 
at  different  times  by  Margaret  andean  Parser  after  the 
death  of  their  fodier,  recognizing  his  will  as  a  valid  instrument^ 
and  describing  themselves  as  devisees  for  life :  also  several 
letters  written  by  Mrs.  Atm  Parker  after  her  sister's  death 
on  die  subject  of  the  renewal  of  the  lease  of  that  part  of  the 
settled  estate  which  was  leasehold ;  from  which  it  appeared 
duit  she  paid  the  fines  and  fees  for  renewal  out  of  her  own 
mooej,  but  that  she  considered  herself  as  having  a  right  to 
charge  the  estates  with  the  amount,  and  declined  doing  so. 
Tlie  instruments  and  letters  above  mentioned,  and  all  the 
docmneatsry  evidence  relied  on,  are  so  fully  stated  and  com- 
mented on  by  the  Master  of  the  Rolls  in  his  judgment,  that 
it  has  not  been  thought  necessaty  to  introduce;  a  particular 
statement  of  them  in  this  place. 

Tlie 
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iStS.  the  '^greifiient   iiUedged  to  have  been  mait  bHmeft 

,^1,      Sit  HtnTrj^Ibkn  Pnrktr  iirtd   htt  «bn  ^s  not  piodncei!: 

»•  4i¥ideiM^W  Tts  t6ftWiite^'fe8  oflfcred  by  the  defeMwrt,  but 

'^**"^     lll«  ^tidehce  was  h^M  by  the  Master  bf  die  Rolls  iftrt  t6  be 

adittkrible.    It  tfhb  ^i^t^^r^  in  e^idetoi^e,  that  although 

%\THiUfy  J(An  Pdi^ktr  had  at  one  pcfioi  been  in  embar* 

nMA  ciftttdtoltoi^  and  ooMiidMbiy  itaVolved  in  d^bt,  his 

(MM^faad  fteta^iackktged  ^rtl^otrt  of  the  fiiiidi  pirovMcd 

fty  MttMlf  for  Him  ptifpos^  iti  his  life-titlie,  and  plutly  by  Ae 

oii9t»  of  tk^  iMn  of  years  deitted  by  fata  vrSi. 

Mr.  Han,  Mr.  B«^,  Kfttf  Mr.  «%&«,  for  tfcfe  iMaintiff: 
It  ia  a  deal*  prihtiple  df  ^Uity  that  if  a  person  takes  on 
hikhself  tb  di^pOte  by  Mrill  bf  iln  e^te  MrKich  belongs  to 
IttidAer,  to  >d^hdtti  hl»  givito  k  b^heltti  ttie  owner  dinst  be  put 
to  bis  election  to  confihA  <he  will  thfoiljghoii^  or  to  t^noiince 
the  provision  which  it  makes  in  his  favour.  If  he  accepts 
the  provisioti^  and  ikxs  ih  ^uch  a  ihanner  as  tb  prdvlent  the 
other  parties  intended  ik>m  beirig  ih  the  same  situation  as 
they  5^onld  Olhetifi^ise  ha^e  been  in^  it  is  ah  election.  In  the 
pre^em  eato  Sir  iteWhf  John  Parker  cohld  not  claim  any 
thibg  undei"  the  Will  bf  Uis'soil,  tuiless  he  gave  up  the  estates, 
^libfect  to  hi»  own  life  itlteYts^  t6  Us  daugbters  Margaret 
tMJftn  ih  fee.  Re  entered  dd  all  the  estates;  he  never 
paid  the  1000/.  wUdh  Wali  due  from  hitn  to  the  estate  of 
Pagi;  heproved  his  toil's  vdll,  And  possessed  himself  of  the 
residue  of  his  effects;  he  also  mortgaged  for  his  own  benefit 
the  AmsMt  estate  devised  to  him  in  fee  by  the  codicil. 
These  acts  ainoutit  to  a  deeinve  acceptance  of  the  provisions 
of  the  will  of  JoKn  Parser :  and  if  he  actually' made  his 
election,  it  would  be  bmdmg  on  those  who  claim  under  him, 
According  to  Hattey  V.  AMeif  {a\  atod  man jr  other  authorities. 
Itaviog  thus'bound  himself  to  conforin  to  the  will  of  his  son, 
he  executed  his  oW!n,  whereby  he, attempted  to  give  to  the 
estates  a  ifirectibn  entirely  different  from  that  which  thcj 

mroald 
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%Nirid  btve  taken  wider  the  will  of  Ae  son.  The  effect  of  18I8. 
Us  own  will  18  to  cut  down  the  estnte  m  fee-Mnde  liintted  ,^^^^ 
hj  hb  iMHi*8  will  to  the  two  daughters^  to  tta  estate  fen-  litey  v. 

wiA  reNuuodera  to  their  issue.    If  in  addition  to  the  fact  of 
Sir  fkmy  John  Parker  hxno^  enCer^  tinder  his  son^  wiH, 
aay  thing  couM  be  wanting  to  shew  his  acceptance  of  the 
profisioas  of  thai  wiUy  the  reeitab  hi  hia  own  w31  are,  if 
possiUe,  stin  noie  cenchlsive  evidence  of  the  fact.    With 
regard  to  the  daughters,  if  theii*  tide  iiccrued  uiNler  tfie  wiR 
of  their  fiitber,  ihey  tt>6k  estates  for  life;  if  undar  thsd  of 
their  brotfter,  ^hey  took  iestates  in  fee-dbnple;  in  either  way 
Aey  were  entitled  to  Ae  jposMssion.    It  was  therefore  im'- 
■Milertal  for  them  lo  consider  under  whidi  of  tfie  wills  (he; 
should  take.    They  entered  into  possession;  and  it  wffl  h6 
insiftted  hfAe  defendant,  that  even  supposing  the  son's  MnR 
to  bare  put  die  ftAer  to  bis  electfon,  and  that  be  actnaHy 
elected  to  take  tinder  i^  yet  the  daughters  Margaret  and 
Jntk  elected  to  take  under  the  trill  of  tbeir  fsAer,  and  in 
opporition  to  the  better  estate  given  to  them  by  diat  of  theii 
brotfier;  in  other  woMs,  that  llhey  elected  to  take  an  estate 
for  life  instead  of  an  estate  in  fee*«iniple.    It  appears  that 
Iheae  hdies  etyoyed  (he  whole  of  the  eitateii  till  one  of  fhem 
died  unniiiivied,  havibg  devised  idl  her  estttte  to  her  sister^ 
who  was  her  heir  at  law^  and;wbo  'then  becafne  enMM  to 
the  possesion  of  the  entifely.    j^tnn,  the  surviviflg'  sister, 
devised  ber  propet^  in  SaHdwyCkmn  to  the  phuntiff  m 
fe^  and  her dtaiea  at  Tili$H  and  Tredisi^n  to  Sir  Harrif 
PoAer  <dM  dafeodant^'fetissr)  in  fee,  assuming  the  cbaiai^er 
of  owner  of  that  estate^  and  expisesdy  cbargiag  it  with  an 
wmukj^    Batlhe'devise  tuSiriiI«fiyPirr*sr  having  lapsed 
by  hb  deadi  inker lifo^ciiM^  the  phnatiff  is  now  entided  as 
heir  at  law  of  Am  Parker^    Tbe  devise  contained  jn  her 
wiU  is  no  odwnive  material  than  as  it  shews  thitvrba«sve» 
nrigbl  be  dieeffsct  of  her  acts  as  churning  under  4ierfitber'i 
will,  she  did  not  concme  herself  b  have  made  the  election 
insisted  on  by  die  defendant;  for  if  she  thought  she  was 
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1818.       entided  under  .the  wUi  of  her  father,  she  would  mt  haf« 

DiLL6f      ^^^  *o  nugatory  an  act  as  to  deviae  io  fee-fiinple  ikat  to 

Faiuum.      ^^cI>  ^  ^'<^  ^y  entitled  for  life.    The  evidence  ihcwa 

that  Sir  Henry  John  Parker  waa  not  io  such  circumBkaaees 

aa  would  enable  him  to  make  any  gift*  for  he  died  iodebtedy 

and  the  equity  of  redemption  of  theJlmtcoit  eatate  vai  told 

for  the  purpose  of  diaqbai^ng  bis  debts.    The  daughters 

continued  in  possession,  and  there  was  nothing  to  {neieot  the 

question  of  election  to  their  minds.    Hie  case  resolves  itseU 

into  this ;  Sir  Henrj/  John  Parker  oondusivdj  elected  to 

Cake  under  his  son's  will ;  his  daughters  wei«  abo  put  to 

their  election,  which  they  made  no  otherwise  than  hj  shewing 

dii^  they  considered  themselves  in  under  the  soif s  will.    But 

whatever  might  have  been  t(ie  effect  of  the  acts  of  Margaret 

«nd  Jnn  Parker  under  other  circumstances,  those  who  now 

claim  under  Sit  Henry  John  Parker  cannot  at  this  (fistaot 

period,  when  it  is  impossible  for  the  other  parties  to  be 

phced  in  iialu  quo,  be  allowed  to  say,  dwt  althouf^  he 

enjoyed  every  benefit  under  his  son's  will,  he  did  not  make 

any  election.    It  is  clear  that  be  never  testified  any  disssnt. 

It  is  true  that  he  died  aoon  after  his  son,  and  thoi^h  the 

magnitude  of  the  benefits  depended  on  the  continiianoe  of 

his  life,  yet  if  he  once  took  die  benefit,  and  was  not  under 

any  mistake  respectingjiis  r^ts,  it  vras  an  election.    Then 

the  question  will  ariae  whether  it  is  a  case  of  ahsolnte  far<' 

feiture,  or  of  compensation,  and  whether,  when  a  caae .  of 

election  arises,  it  is  a  forfeiture  when  the  party  does  not 

alnde  by  the  will.    The  point  was  discussed  belbra  the  I^ord 

Chancellor,  inTibbU$  v.  ri&fttfa(a),andGfWi  v.Gycoa(&), 

but  has  not  yet  been  expressly  decided.    If  lUs  wese  a  IhII 

filed  to  put  the  party  to  his  election,  the  case  miglit  admit 

of  that  doubt;  but  this  is  a  case  in  which  the  party  kaa 

actually  made  his  election.    In  Tibbiis  v.  TibUU  the  qvea* 

tioo  was  whether  the  party  was  bound  to  elect,  and  if  so, 

(a)  «  Menv.  96,  note  (a),  (*)  p§iirh,  d&. 
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ybl  was  to  be  the  conseqaence;  but  here  Sir  Henry  John 
Parker  has  actually  elected  and  bound  himself  bj  his  acts  to 
coofirm  his  sod's  title.  He  took  under  his  son's  will  an 
esUte  for  life  in  the  real  estate^  and  tlie  absolute  interest  in 
the  personally  ;  and  he  enjoyed  during  his  life  all  those 
benefits.  And  with  regard  to  the  election  supposed  to  have 
been  made  by  his  daughters,  it  is  incumbent  on  the  defendant 
to  shew  that  they  ha?e  elected,  and  for  that  purpose  he  mns^ 
salisfy  the  Court  that  they  received  benefits  under  the  will 
of  their  father,  which  imposed  on  them  an  obligation  to 
confirm  it :  for  it  will  be  in  vain  for  the  defendant  to  siiew 
that  Sk  Henry  John  Parker  gave  them  property  which  he 
had  a  right  to.  dispose  of,  unless  they  enjoyed  it  according  to 
the  terms  of  his  will.  The  following  authorities  were  re- 
ferred to;  Noys  V. Mordaunt  (a),  Cowper  v.  Scott  (6),  Streat' 
fdd  yt.StreatfieId{c\  Boug^ton  v.  Boughton(d),  Butricke 
r.Brodhur^ie),  JUen  v.Poulton(f),  Bigland  y.  Huddle- 
ston(g),. Finch  v. Finch  (fi),  Macnamara  v.  Jones (i),  Blake 
yr.Bunbury(k),  Wilson  y.  Lord  John  I'ownsend  (J),  Broome 
yi,.Monck(m),  Thellusson  y.  fVoodford  {n\  a  case  before 
Lord  Bjosdyn  referred  to  by  Lord  Redesdale  m  Moore  v. 
Butler  {p),  Birmingham  v.  Kirwan  (p),  Stratford  v.  Fowell^q). 
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Sir  Sanmd  Romil/yy  Mr.  Home,  and  Mr.  Shadwell,  for 
the  defendant  To  impose  a  necessity  for  election,  it  must 
be  shewn  that  the  testator  intended  to  devise  an  estate  in 
which  he  had  not  a  devisable  interest.  The  first  question 
therefore  is  whether  John  Parker  has  expressed  any  such 
intention.  A  testator  muBt  primA  facte  be  supposed  to  devise 
that  wUcb  is  his  own,  and  the  interest  he  has  must  be  first 


(ft)  t  Vtrn.  581. 
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1818.        resorted  to.    The  -first  clause  of  the  will  contains  merelj  m 

^^"^         general  device  to  his  father,  and  which  cannot  be  applied  to 

r.  property  not  his  own.     Nor  will  the  next  clause  assist  tlie 

Pabeeb*  . 

construction  contended  for  by  the  plaintiff.    The  Court  most 

resort  to  as  strong  evidence  as  that  which  existed  in  The  Earl 
of  Darliffgion  v.  Pulieney  (a),  to  shew  that  he  conceived 
something  to  be  his  estate  which  was  not  so  in  point  of  fact. 
In  the  subsequent  parts  of  the  will  he  niust  be  supposed  to 
refer  either  to  the  interest  he  bad  under  some  agreement  with 
his  father,  (for  it  is  evident  that  an  agreement  existed,  though 
evidence  of  its  terms  cannot  now  be  produced)  or  to  look 
forward  to  the  possibility  of  bis  becoming  entitled  to  ibe 
estates  by  descent  from  his  father ;  for  he  expressly  alludes  t« 
such  an  event.  It  is  therefore  not  a  case  in  which  any  ques- 
tion of  election  arises,  for  he  bad  an  interest  in  the  estates  he 
professed  to  devise.  But  if  the  Court  should  be  of  opinionr 
tb^t  he  meant  to  devise  his  father's  estates,  either  imitiediatelj 
or  after  his  father's  death,  and  that  the  doctrine  of  election 
applies,  it  wiH  remain  to  be  considered,  whether  in  paint 
of  fact,  the  father  did  elect ;  and  also  what  he  was  bound  to 
do  in  consequence  of  such  election  ?  It  is  said  that  he  took 
benefits  under  the  will  of  his  son.  But  it  is  evident  that  be 
also  took  in  opposition  to  it.  There  is  at  least  as  much 
reason  for  insisting  that  he  did  the  one  as  the  other.  He  haa 
done  acts  which  are  consistent  only  with  his  taking  io  opposi* 
tion  to  it.  When  a  will  raises  an  election,  it  does  not  impose 
on  the  party  the  necessity  of  making  his  election  until  be  has 
full  knowledge  that  it  is  necessary.  There  have  been  caaes 
in  which  it  has  been  held  that  a  jointress  who  had  been 
several  years  in  possession  of  a  provision  made  by  will,  waa 
not  bound  to  elect,  unless  she  clearly  knew  of  her  obli^stioa 
to  do  so  (6).  In  the  present  case  can  it  be  said  that  Sir 
Heurj/  John  Parker^B  obligation  to  elect  was  so  clear  that 


(a)  Stated  2  Vea.jtm^  55«,  560,        255,  S.  C.  1  FM.iini.  335,  and  the 
i^b)  l*'ak£  j.Wuke^  3  Mro.  C.  C.      cases  then?  referred  to* 

he 
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be  was  bound  to  elect  instanter  ?  If  a  bill  had  been  filed  for        l^tS. 
electmiy  it  could  not  be  held  that  bis  possession  was  an       i),Li.uir 
election  before  the  hearing  of  the  cause.    His  ouly  act  was 
a  mortgage.    It  requires  some  authority  to  shew  that  such 
an  act  amounts  to  an  election.    There  is  an  unreported  case 
in  which  it  was  held  that  even  where  the  party  had  sold  the 
estaties,  it  did  not  amount  to  an  election^    Election  is  the 
choice  of  the  party :  and  it  is  said  that  there  is  in  this  mort- 
gage bis  deliberate  expression  of  his  choice  to  abide  by  the 
will  of  his  son.     His  own  will  was  made  six  weeks  after  the 
death  of  bis  son,  and  be  died  after  having  enjoyed  the  estate 
only  two  years.     It  is  impossible  to  make  out  a  case  that  he 
actually  elecled.     What  was  he  to  elect  to  do  i    To  throw 
back  tlie  rents  and  prc^ts  of  the  two  years.   Tliat  is  not  only 
the  amount,  but  tbe  kind  and  degree  of  election,  which  he 
must  have  made.     Supposing  Sir  Henry  John  Parker  to 
hate  been  bound  to  elect,  and  that  he  took  benefits  under  his 
son's  will,  and  yet  enjoyed  the  settled  estates  in  opposition  to 
it,  he  could  not  be  bound  to  do  more  than  to  make  com- 
penaation.    That  is  a  point  which  has  not  yet  been  solemnly 
dedded,  but  in  Dashwoad  v.  Peyton  (a),  though  it  was  not 
the  pomt  directly  in  judgment,  the  Lord  Chancellor  inciden- 
tally  speaks  of  it  as  a  case  for  compensation.    The  cases 
have  generally  been  so  clear  that  the  party  without  any  dif- 
ficulty makes  his  election :  bnt  here  his  death  happened  so 
loif  ago,  Aat  the  Court  would  have  to  deal  with  his  property, 
considering  it  merely  as  a  C&se  of  compensation  out  of  his 
personal  estate ;  and  if  so,  there  would  be  a  singular  diffi- 
culty in  tbe   case;  for    though   the  daughters  were    their 
fiicher*8  executrixes,  and  the  defendant  is  the  executor  of  tlie 
sorvtving  daughter,  yet  the  plaintiflF  is  her  residuary  legatee, 
and  would  be  claiming  compensation  out  of  a  fiind  which  is 
ab^dy  in  his  own  power.     In  that  point  of  view  therefore 

(«)  18  Vm.  49.  **  Where  a  case  itself,  though  It  may  gWe  a  right 
of  etectioii  U  raited,  it  does  oot  to  compensatiou  oat  of  something 
give  a  right   to  retain  the  thing      else,*' 
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270  CASES  IN  CHANCERY. 

181'8,         ilie  question  would  be  nugatory.    The  will  of  Six  Henr^ 
DH.LOII        J^f^^  Parker  created  another  election.     It  is  clear  that  the 
Parker       ^^^^  estate  was  hi  him,  and  there  can  be  no  doubt  that  at  law 
the  effect  of  his  will  was  to  giye  the  legal  estate  to  all  the 
devisees  under  that  will   in  succession.    If  the  daugbteis 
elected  to  take  undier  the  will  of  their  father,  it  was  not 
necessary  for  them  to  execute  any  instrument,  for  they  had 
nothing  which  was  to  be  the  subject  of  conveyance.    On  the 
etiier  hand,  if  they  were  fo  make  an  election  in  opposition  to 
that  will,  a  deed  would   be  necessary,  for  the  legal  and 
equitable  estates  would  then  be  in  different  persons.    If  they 
elected  to  take  under  their  brother's  will)  they  should  have 
called  for  a  conveyance  from  the  pereonr  who  had  the  legal 
estate.     But  the  legal  estate  is  where  it  has-  been  and  oughc 
to  be.     All  persons  claiming  under  the  will  would  be  trustees 
for  them,  and  the  equitable  estate  W9uld  be  in  themselves  iu 
fee.     If  on  the  death  of  their  father  they  elected  to  take  la 
opposition  to  his  will,  and  under  that  of  thebr  brother,  the 
consequence  would  be  that  they  must  have  instituted  a  suit 
in  equity,  insisting  that  the  legal  estate  was  in  trustees  for 
them,  and  calling  on  the  Court  to  decree  a  couTeyanca.    If 
such  a  suit  had  been  instituted,.8om6  defence  would  doubtless 
have  been  made ;  and  the  production  of  the  agreement,  ro- 
specting  the  terms  of  which  there  is  now  so  much  doubl, 
might  have  shewn  something  to  vary  or  defeat  thia  supposed 
equity  of  the  daughters.     But  now  after  the  lapse  of  more 
than  forty  years,  the  Court  as  called  on  to  give  effect  to  this 
supposed  equity.     When  these  ladies  knew  that  dieir  father 
had  assumed  the  right  to  dispose  of  the  estate  in  eq^itj, 
it   was  their  duty  to  set  up  any  claim   in  opposition   to 
it    when   all  parties   were    living  and   all   the  docunients 
were  at  hand  to  refer  to ;  and  the  fact  of  their  not  hav- 
ing done  so  is  decisive  to  shew  that  they  meant  to  abide 
by  the   will  of  their  father.     If  there   was  nothing   more 
in, the  case^.  it  would  be  impossible  now   to    permit    the 
heir  at  law  to  assert  an  eqiiity  which  was  never  set   up  by 

them^ 
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'ftem,  and  to  have  persons  made  trustees  for  the  heir,  who         1818. 
were  never,  made  trustees  for  the  ancestor.    But  it  is  dear 
Ihat  those  ladies  took  steps  quite  inconnstent  with  the  present 
dum.    Being  appointed  executrixes  of  their  father  they 
proved  his  will,  and  though  there  might  be  doubts  whether 
that  act  alone  would  be  sufficient,  they  were  also  residuary 
l^atees.    The  w411  limited  the  estates  to  trustees  for  a  term 
of  years  to  raise  legacies  and  debts,  from  which  the  personal 
estate  was  by  a  codicil  expressly  exonerated  for  their  benefit 
If  they  bad  meant  to  assert  an  equity  under  the  will  of  their 
brother,  is  it  probable  that  they  would  have  acquiesced  under 
the  will  of  their  father,  which  chaiged  tlie  estate  with  his 
own  debts  i    But  it  is  clear  that  they  did  so  acquiesce  by 
various  solemn  acts  which  tliey  have  don^,  and  which  are 
decisive  to  shew  that  they  elected  to  take  under  the  will  of 
their  father.    They  were  made  parties  to  a  mortgage  of  the 
•estates^  which  recited  the  will  of  their  father,  and  by  means 
of  which  money  was  raised  for  the  express  purpose  of  paying 
his  debts,  legacies,  and  funeral  expencea.     If  they  did  not 
mean  to  take  under  his  will,  they  had  no  right  to  touch  a 
shilling  of  his  personal  property,  for  that  was  the  very  fund 
out  of  which  the  compensation  must  be  made.   By  this  mort- 
gage the  eqmty  of  redemption  was  reserved,  not  to  Margaret 
and  Ann  Parker  themselves,  as  it  should  have  been  if  they 
lad  elected  to  take  in  fee  under  their  brother's  will,  but  to 
the  persons  for  the  time  being  entitled  under  the  will  of 
Sir  Htnry  John  Parker.     They  also  executed  a  deed  for 
raising  money  for  renewing  the  lease  of  the  Tredington  estate; 
this  is  done  by  the  trustees,  but  Margaret  and  Ann  Parker 
join  in  the  conveyance,  and  the  equity  of  redemption  is  again 
reserved  to  the  persons  entitled  under  their  father's  will.    A 
case  of  worse  faith  could  not  be  imagined,  than  that  after  thus 
acquiescing,  and  lulling  all  parties  into  security,  they  meant 
afterwards  to  assert  a  right  inconsistent  with  all  the  acts  they 
bad  done,  and  when  most  of  the  parties  sliould  be  dead. 
Margaret  Parker  died  in  1785.     By  her  will  she  devised  to 

her 
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1818.  bcr  suXjer  Ann  her  moiety  of  estates  in  LetceslenUre  wai 
Northamptonshire,  which  she  had  an  nnquestioiiable  right 
to  dispose  of^  There  is  a  dear  connter-equtty  on  the  will 
of  Margaret  Parker;  for  Ann  took  under  that  will.  Mar^ 
garet  had  been  content  to  take  as  tenant  for  life  under  the 
w3l  of  her  ftther,  and  had  removed  the  fund  for  compensa* 
tion.  It  is  clear  that  her  intention  was  to  give  a  bounty  to 
her  sister^  by  giving  her  estates  of  which  both  in  law  and 
equity  she  was  clearly  the  owner.  It  would  therefore  be 
inconsistent  to  permit  Ann  Parker  to  disturb  what  her  sister 
meant  that  she  should  acquiesce  in,  and  after  hating  executed 
the  instruments  before  referred  to.  Margaret  and  Ann  Par^ 
ker,  by  recogni;dng  the  estate  to  be  in  the  trustees,  pledged 
themselves  not  to  disturb  the  legal  limitations  in  the  wM. 
They  were  under  no  disabilities.  Their  father  had  asserted 
a  right  to  affect  the  estate  by  a  long  line  of  limitations,  aorf 
instead  of  saying  that  they  had  any  right,  they  acted  incon* 
sistently  with  the  idea  that  they  or  any  claiming  under  them 
would  assert  it  To  consider  Aat  they  had  any  miention  to 
claim  in  opposition  to  their  father's  will,  would  be  in  efiect 
to  say,  that  when  the  father  died  they  conceived  it  dangerous 
to  assert  their  claim,  for  the  agreement  was  in  existence,  and 
there  were  otfier  circumstances  which  would  render  it  unsafe; 
but  that  it  might  be  brought  forward  forty  or  fifty  years  after- 
wards, when  all  the  papers  should  be  lost,  and  the  material 
parties  should  be  no  more.  The  Court  will  not  act  on  such 
an  equity.  The  plamtiff  says,  that  Ann  Parker  by  her  will, 
has  asserted  her  right  to  the  estate,  but  it  is  impossible  that 
she  could  do  away  tlie  effect  of  the  deliberate  acts  of  herself 
and  her  sister. 

Mr.  Hart  in  reply.  The  Court  is  as  competent  now  to 
know  all  the  facts  as  it  would  have  been  at  the  death  of 
Sit  Hetiry  John  Parker:  and  the  present  equity  of  the  plaintiff 
ha^  arisen  within  two  years.  Whatever  doubts  might  exist 
Respecting  the  intention  of  John  Parker  to  dispose  of  the 
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-settled  estates  under  the  geoend  devise  in  the  first  clause  of  i^i^* 
his  will,  it  is  dear  he  meant  to  include  them  in  the  subsequent  diklon 
clause,  which  ^spressly  mentions  the  Talion  and  Tredingfon 
estates.  Election  is  not  confined  to  the  case  of  a  person 
devising  property  which  is  not  his  own.  It  extends  to  all 
4ievises»  when  it  may  afterwards  turn  out  that  some  other 
person  has  the  title,  and  that  other  person  has  a  benefit,  in 
which  case  he  is  bound  to  confirm  the  will.  It  is  clear  that 
the  will  of  the  son  tendered  to  the  father  a  case  of  election. 
It  is  therefore  to  be  considered  whether  Sir  Henry  John 
Parker  elected,  and  if  he  did,  what  are  the  consequences  of 
that  act  It  is  clear  that  a  Court  of  Equity  does  not  take 
parties  by  surprise,  and  fix  them  by  acts  done  without  a 
knowledge  of  Ibeir  interests,  or  of  the  objects  on  which  their 
lelection  is  to  operate.  In  cases  vrfiere  parties  have  accepted 
their  residnaiy  shares  hefore  the  accounts  have  been  taken, 
the  Court  has  suffered  them  to  examine  the  state  of  the  fund, 
and  has  afforded  them  every  opportunity  of  knowing  which 
avould  be  the  most  for  their  benefit.  Here  there  is  no  doubt 
that  Sir  Henry  John  Parker  knew  that  it  was  a  subject  for 
elecUon.  He  took  benefits  during  the  period  of  his  enjoy- 
ment mudi  larger  than  lie  could  merely  under  the  will  of  his 
son.  Tlie  first  step  he  took  was  to  mortage  the  Armcott 
<estale  for  90OL  Can  there  be  a  more  unequivocal  act  ?  He 
entered  and  enjoyed  the  Hatch  and  Shorlet^s  Court  estates,  to 
which  he  had  no  right,  except  under  the  will  of  his  son  ;  and 
die  cinntmstance  of  his  having  accidentally  enjoyed  them  for 
the  short  period  of  two  years,  cannot  affect  the  question.  It 
is  dear  therefore  that  he  elected  to  take  under  the  will  of  his 
son.  By  his  own  will  he  disposed  of  the  legal  interest  in 
these  very  estates.  What  then  is  the  consequence  of  lib 
election  i  Though  there  are  some  doubts  whether  the  party 
electing  is  merely  to  make  compensation,  or  is  bound  to 
relinquish  all  the  benefits  he  takes,  there  is  no  case  except 
Sireaifield  v.  Streaffield  (a),  where  the  Court  has  acted  on 

(a)  Co.  Ttmp.  Talb.  i76, 

th 
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1818.  the  precise  quantity  of  compensatioD.  There  have  mdeed 
been  cases  of  a  peculiar'  descripUoa,  where  the  Court  has 
acted  on  quantity,  when  quantity  alone  was  in  the  contempla- 
tion of  the  parties,  as  in  casea  on  the  Custom  of  London* 
where  the  only  question  has  been  respecting  the  quantity  of 
money.  But  in  the  case  of  a  specific  thing,  there  is  no 
authority  except  Streatfield  v.  Streatfield.  It  may  be  a  ques- 
tion whether  the  directory  part  of  Lord  Talbi^^n  decree  in 
%at  case  is  right ;  but  nothing  can  be  more  unequivocal  than 
the  language  of  the  case.  In  'Soys  v.  MordataU  (a),  the 
earliest  on  this  subject,  the  rule  is  clearly  laid  down,  that 
where  a  person  is  disposing  of  his  estate  among  his  children^ 
and  gives  to  one  fee-simple  lands,  and  to  another  lands  in- 
tailed  or  under  settlement,  there  is  an  implied  condition  that 
each  party  acquit  and  release  the  other.  But  supposii^  it  to 
be  doubtful  whether  this  be  a  case  for  compensation  or  aban- 
donmentj  the  conduct  of  Sir  Henry  John  Parker  has  rendered 
compensation  impossible. 

With  regard  to  the  supposed  election  by  the  Misses  ParAfr, 
it  may  be  observed,  diat  what  they  enjoyed  was  perfectly  con- 
sistent with  their  better  title.    Their  entering  into  possession 
is  no  evidence  of  election  to  take  under  the  will  of  their  father  ; 
for  they  were  entitled  to  all  the  estates  under  the  will  of  thdr 
brother.    But  it  is  said  that  the  daughters,  by  the  instrumeota 
they  have  executed,  and  by  letters  they  have  written,  have 
given  unequivocal  evidence  of  confirmation ;  and  that  they 
also  took  for  their  own  benefit  the  personal  ertate  of  their 
father.    Tlie  defendant  however  admits  by  his  answer  that 
the  personal  estate  of  Sit  Henry  John  Parker  was  insufficient 
for  the  payment  of  his  debts.    In  order  to  prove  that  diey 
elected  to  take  under  his  will,  it  must  be  shewn  that  tliey 
derived  some  benefit  under  it:  if  therefore  there  was   no 

(«)  «  Vem.  581. 
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fHoperty  to  fonn  the  ground  of  election,  there  cannot  be  an 
lelection.  But  supposing  there  was  no  election^  it  maj  be 
«aid  that  the  dicumstances  amounted  to  a  confirmation;  and 
imdottbtedly  a  child  may  gratuitously  agree  to  confirm  the 
will  of  a  parent,  and  the  heir  of  the  child  cannot  object  to 
the  confirmation  as  being  merely  voluntary.  One  of  the 
jdeeds  referred  to,  executed  in  consequence  of  the  trustees 
of  Sir  Henry  John  Parker'$  will  having  wound  up  the 
concerns,  contains  an  elaborate  recital  of  that  will,  in 
which  however  that  of  the  son  is  recited^  It  may  be 
admitted  to  be  a  confirmation  of  all  the  acts  of  the  trus- 
tees^ and  a  justification  to  them  for  having  charged  the 
estates  with  a  considerable  sum  for  his  debts,  which  his  other 
property  was  insufficient  to  answer ;  but  it  cannot  be  carried 
luitfier  so  as  to  amount  to  a  confirmation  of  the  whole  will. 
JBut  where  an  instrument  purports  to  confirm  a  particular 
transaction,  or  where  a  deed  is  given  for  a  special  purpose, 
eveiy  thing  ulterior  to  that  special  purpose  remains  in  equity 
junaffected  by  the  deed,  and  is  in  trust  for  the  party  making 
ii  (a>  Thus  in  Inne^  v.  Jackson  (6),  where  on  a  mortgage 
of  the  wife^s  estate  a  fine  was  levied  which  was  declared  to 
>enure  to  the  use  of  the  mortgagee  for  a  term  of  years,  with 
remainder  (after  intermediate  estates)  to  the  use  of  the  right 
heirs  of  the  survivor  of  the  husband  and  wife ;  but  there  was 
no  recital  of  any  intention  to  do  more  than  make  a  mortgage, 
it  was  held  that  the  equity  of  redemption  remained  in  the 
wife.  The  letters  of  Mn,  Ann  Parker  are  not  more  ap- 
plicable .to  the  case  of  a  tenant  for  life  thaq  to  that  of  a  tenant 
in  fee. 


181S. 


Dii.Loa 


The  Master  of  ike  Rolls.    [After  stating  the  prayer  of 
ibit  bill.]  The  claim  of  the  plaintiff  is  confined  to  the  estates 


Jwu% 


(a)  On  this  point  tee  Ttu  Mar* 
jfmis  CktlmomUUy  w.  L$rd  ClbUon^ 
f  Merit.  175,  «nd  the  cases  there 


rcffrred  to. 
(6)  16  K<#,  356. 
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IflTiS.       m'bich  were  originally  flettled  by  deeds  dated  the  Jst  and 
DitLoa       ^  ^f  October  1741 ;  and  the  plaintiflF  who  desires  of  a  Court 
rAiLK  a.      **^  Equ**J  to  declare  that  he  is  entitled  to  those  estates,  and 
that  they  ought  to  be  conveyed  to  him,  is  bound  to  make  out 
«  clear  tide^  which  he  undertakes  to  do  by  his  bill.    For  that 
piu-poae  he  begins  widi  stating  as  the  origin  of  his  tide,  the 
setdement  of   1741,   by  which  the  estates  in  question  were 
setded  upon  Sir  Henry  John  Parker  for  his  life^  with  re- 
mainder to  his  son  in  tail  male,  with  remainder   to  him- 
self in  fee.    Under  that  settlement  therefore,  die  estate  did 
upon  the  event  of  the  death  of  the  son  John  Parker  without 
issue,  revert  to  and  become  the  absolute  property  of  bia 
father  Sir  Henry  John  Parker,   and  the  defendant  claims 
under  a  will  duly  executed  by  the  latter:  consequently,  unless 
Sir  Henry  John  Parker  has  done  any  thing  to  prevent  bis 
right  of  disposition,  the  equitable  estate  would  be,  as  the  l<*gal 
estate  is  already,  complete  under  the  setdement  of  1741  and 
the  subsequent  will  of  Sir  Henry  John  Parker  devising  it 
ttldmately  to  the  defendant   Sir  ffiltiam  Parker  for  life. 
But  the  plaindff  Mr*  Dillon  undertakes  to  prove  that  under 
the  circumstances  of  the  case,  that  will  was  invalid,  and  ought 
to  have  no  effect  in  the  disposal  of  the  estate,  which  on  tiie 
contrary  ought  to  go  as  directed  by  the  will  of  John  Parker 
the  soUj  whereby  those  under  \v)»oni  Mr.  Dillon  claims  ac- 
quired an  estate  in  fee ;  and  that  be,  representing  them,  is 
enUded  as  heir  or  devisee  to  this  estate,  in  opposition  to  the 
disposition  made  of  it  by  the  will  of  Sir  Henry  John  Parker^ 
For  the  purpose  of  establishing  that  it  is  necessary  for  Mr. 
Dillon  to  make  out  two  propositions ;  first,  that  Sir  Henry 
John  Parker  relinquished  his  right  of  disposal  over  his  own 
estate,  and  made  his  election  to  give  it  up  on  accepting  the 
property  given  to  him  by  his  son ;  and  secondly,  that  the 
daughters  to  whom  the  estate  was  devised  for  life  by  their 
father,  and  who  were  entitled  to  it  in  fee,  did  not  make  tlicir 
election  to  stand  by  the  will  uf  the  father,  aud  in  oppu^itioii 

to 
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0  Ihat  of  the  loii.  Bodi  these  proposhioiis  the  plaintiff  is  to  1818. 
Bake  out;  ami  the  quettibo  wiU  be,  whether  be  has  esta-  ^^^^^ 
tabltshed  them  satisfactorily,  and  so  as  to  entitle  himself  to  t. 

die  declaration  which  he  seeks^  f  Aiwisa, 

Now,  the  course  of  proceeding  to  make  out  these  proposi- 
iioos  is  this.  In  ^  fiiit  place  it  being  edmitted  that  flbiring 
the  joint  lives  of  Ae  Aither  and  the  son,  the  settlement  was, 
unless  there  was  anj  agreement  to  alter  it,  the  nde  of  title 
betwieen  these  two  parties,  the  son  had  no  title  to  the  estate 
in  imaiediate  right,  unless  he  acquired  it  by  some  agreement 
with  his  father ;  and  the  plaintiff  has  in  the  fint  place  eodea* 
voured  to  make  out,  as  stated  in  his  bill,  that  such  an  agree- 
ment was  entered  hito  by  Jokn  Parker  the  son,  with  his 
father  Sir  Henry  Jokn  Parker,  who  appears  to  have  been 
in  embarrassed  circuiastances ;  and  who  it  is  stated  did  in 
consideration  of  the  som  of  700/.  paid  to  him,  and  of  an  au- 
imity  of  MO/,  agree  to  part  witli  his  bterest  in  the  estates^ 
Evidence  has  been  entered  into  for  the  purpose  of  proving 
|hat  die  son  after  he  came  of  age  in  1766,  was  actually  io 
possession  of  the  hoiisa  at  Taliom,  expended  a  considerable 
sum  of  money  in  repairs  to  the  house  in  SalMwy  Courts 
which  formed  another  part  of  the  settled  estate,  and  that  he 
also  let  this  house  to  a  person  of  the  name  of  Vincent  for 
100/.  a  year,  and  did  other  acU  which  ane  insisted  on  as 
proving  that  be  was  in  the  possession  of  the  settled  estate 
during  the  life  of  his  father.  The  actual  proof  of  the  pay- 
ment of  the  700/.  is  not  given,  nor  is  the  agreement  itself 
produced.  It  unfortunately  happens  that  though  it  is  ad- 
mitted by  both  the  plaintiff  and  the  defendant  that  some 
agreement  existed,  neither  party  has  been  able  either  to  pro- 
duce the  instrument  itself,  or  to  lay  before  the  Court  satisfac- 
tory evidence  of  its  terms ;  one  party  stating  that  it  was  an 
absolute  agreement  by  which  the  father  gave  up  his  interest 
to  his  son ;  the  other,  that  it  was  subject  to  a  condition  that 
in  the  event  of  the  father's  surviving  the  son,  the  estate  should 

revert 
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1818.  Mveitback  to  thefether.  Whether  the  terms  oftfaeMfee- 
PiLLOM  ">^^  ^^^  ^f^  ^®  <^^  kuid  or  of  the  other,  we  are  unable  lo 
discofer,  because  on  account  of  the  length  of  liitte  which 
elapflied  between  the  transaction  in  question,  and  the  cooi- 
nencement  of  the  present  suit,  no  satisfactory  evidence  on 
the  subject  can  be  adduced.  I  was  of  opinion  that  (lie 
evidence  tendered  on  the  part  of  the  defendant  for  the  puipose 
of  proving  the  existence,  the  loss,  and  a  correct  copy  of  the 
egreement,  was  not  sufiicient.  The  Court  is  cooseqoentiy  under 
the  necessity  of  considering  tlie  case  without  the  light  which 
might  have  been  thrown  on  it  from  the  agreetnent,  knowing 
only  that  some  agreement  was  made :  and  the  plaintiff  is 
obliged  to  proceed  without  any  assistance  from  that  agree- 
ment. Unless  it  was  an  agreement  Mhich  affected  not  n^rvlj 
tlie  life  estate  of  the  father,  but  his  reversion  in  fee,  it  could 
not  enable  the  son  to  make  a  disposition  of  it  in  as  much  as 
he  would  have  only  the  life  interest  of  the  father  in  addition 
lo  his  own  estate  tail,  which  would  not  have  enabled  him 
without  any  further  act  to  dispose  of  the  fee  to  his  sisters ; 
whereas  if  he  had  acquired  the  whole  intercut  of  die  father, 
diat  would  have  been  sufficient  to  enable  him  to  dispose  of 
the  estate. 

Under  these  circumstances  therefore  the  first  instrument 
proved  in  the  progress  of  this  title  is  ttie  will  of  the  aon, 
which  is  dated  the  fid  of  August  1769,  and  is  followed  bj  a 
codicil  dated  the  fid  of  September  in  the  same  year.  By  that 
will  Mr.  John  Parker  who  had  acquired  a  considerable  pro- 
perty under  the  ^ill  of  his  grandfather  Page,  and  had  personal 
estate  of  his  own,  in  the  first  place  devised  to  his  father  for 
his  life,  all  the  estates  that  he  had  the  power  to  devise;  he 
then  after  making  a  disposition  in  favour  of  his  two  sisters  of 
the  whole  blood,  and  on  which  no  question  arises,  deviaed 
the  Manor  and  Capital  Messuage,  called  Talton^  with  the  es- 
tate thereto  belonging,  the  Tredington  Farm,  and  oth^r  pre- 
mises, comprising  not  only  estates  which  he  theq  posses- 
sed, but  **  all   estates  whatsoever  and   wheresoever,   whidi 

descend^il 
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dMendied  or  came  to  him,  or  which  should  descend  or  come        161  a. 

to  him  from  his  father."    This  is  undoubtedly  singular  Ian«       d^^. 

ffuage  to  be  used  in  the  life-time  of  his  father ;  but  it  is  v. 

clear  that    the  will  was  made  under  a  doubt  whether  he 

would  sura?e  his  Aither  or  not ;  for  in  the  latter  part  of  it  he 

lfK>ks  forward  to  a  contingency ;  in  one  event  appointing  bis 

father  to  be  his  executor,  in  the  other,  substitutiag  other 

persons ;  and  he  seems  to  anticipate  a  descent  from  his  iathery 

which  he  appears  to  have  considered  would  have  rendered  his 

disposition  valid.    In  diis  manner  he  devised  the  estates  to 

his  tw9  sisters  Margaret  and  jinn  Parker ^  who  were  his 

sisters  of  the  half  blood,  in  fee ;  and  it  u  under  this  devise 

that  Mr.   DiUon  contends    they  became  entitled  to  tbese 

estates  in  fee,  and  that  he,  as  representing  them,  has  a  right 

to  insist  that  the  fee  was  properly  disposed  of  to  them. 

ITie  son  died  in  themoath  of  October  1769;  and  sup^ 
posing  the  estate  to  be  included  in  the  general  devise  to  his 
fiither,  (which  however  is  somewhat  doubtful),  the  fiither 
became  entitled  under  the  sou's  will,  to  what  he  had  before^ 
namely,  a  life  estate  in  the  Talton  property.    He  idso  be* 
came  entitled  to  a  life  interest  in  any  other  real  estate  of  the 
son,  and   to  the  whole  of  his  son's  personal  estate.    By 
the  Go&dl  the  son  expressly  devised   to  his  father  in  fee 
the  Am9cM  estate,  which   he   had   subsequently  acquired ; 
and    be  directed  that  a  bond  of  1000/.  which  the  fadier 
owed  to  Mr.  Page^  should  be  given  up,  that  there  should 
be  no  prosecution  by  the  sisters  against    the  father,  that 
if  they  proceeded  to  harass  him   they  should  forfeit  all  iiv- 
terest  under  the  will^  and  in  that  event  he  gave  the  forfeited 
property  to  the  father.    Under  these  circumstances  it  is  iiv- 
asted  by  Mr.  Dillon,  that  when  the  son  died,  the  father  ought 
to  have  been  put  to  his  election ;  because  die  son  having 
tdcen  upoD  himself  to  dispose  of  the  settled  estate  which  be- 
longed to  the  father,  and  having  actually  given  to  the  father 
real  and  personal  property  to  a  considerable  amount,  it  was 
not  competent  to  the  father  to  take  the  benefit  given  bim  by 

the 
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tlie  will  of  the  ton,  and  (o  frustrate  and  defeat  the  effect  of 
tbat  will. 

NoWy  flopposing  tbat  which  is  an  ondotibted  principle  and 
iftcapaUe  of  being  ahakeoy  that  under  such  circumstances  no 
person  can  take  under  a  will  and  defeat  it,  and  thfurefore  that 
it  was  clearly  a  case  in  which  Sir  Henry  John  Parker  might 
have  been  put  to  hi*  election  ;  the  poist  which  the  plaintiflr 
ondeftakts  to  make  out,  is  not  only  that  it  was  a  case  in  which 
be  ought  to  have  been  put  to  his  election,  but  that  he  did 
actually  make  his  election.  Suppcteitig  that  to  relate  to  any 
intent  of  the  father,  or  to  any  voluntary  act  of  relinqmshoieiiC 
of  Us  own  estate,  as  choosing  to  prefer  the  estate  given  hint 
by  his  son,  and  to  give  up,  as  the  price  for  tbat  estate,  Ua  o^nm 
property — supposing  that  to  be  the  question  which  tlie  terra 
election  seems  to  import — ^that  be  prefers  one  estate  to  the 
other  as  matter  of  choice ;  the  question  will  be^  whether  in 
point  of  fact  that  is  evidenced,  and  so  generally  evidenced  aa 
the  plakttfff  undertakes  to  make  out  when  be  expects  the 
Court  to  act  upon  it.  Undoubtedly,  so  far  as  it  is  a  question 
of  fcct,  'there  seems  conMerable  difficulty  in  eatabltriitng 
tbat  the  father  did  make  any  such  election — llMt  he  waa  in 
any  respect  apprbed  of  tbe  necessity  of  election — Aat  he  was 
Gogniaant  he  could  not  hold  his  own  property,  and  take  tbe 
pmperty  giv^n  htm  by  his  son — and  that  exerdbing  any  judg^ 
ment  wbicbof  the  two  was  prefen^ble,  he  did  voluntarily  and 
of  chdce  abandon  bis  own  estatCi  and  take  that  wiiich  was 
pven  by  bis  son.  That  is  a  matter  of  fact  which  mmt  be 
made  oat  in  order  to  establish  the  proposition  of  tibe  pluntiff. 
It  ia  not  sufficient  that  the  plaintiff  should  shew  tbaC  the 
father  proved  the  will  of  the  son,  and  accepted  all  Ae  pro- 
perly thereby  given  to  bin,  if  he  also  exercised  doaiiinioti 
over  Ms  own  estate  as  freely  as  if  the  son  bad  made  no  dia- 
position  of  it ;  if  he  did,  the  question  would  be,  when  a  person 
uses  both  estates,  retaining  and  claiming  to  retam  and  dis* 
pose  of  his  own  estate,  and  yet  accepting  and  using  the  estate 

given 
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gitren  him,  \ihether  as  a  matter  of  fact  it  could  be  pro*        1818. 
nounced  that  he  had  elected  the  one  rather  than  the  other. 


DlLLOM 

Is  not  the  ioferetice  that  he  elects  both  i    How  can  it  be  ^* 

fairly  said  diat  he  has  relinqaished  as  the  price  of  the  estate 
given  him  by  his  son,  that  estate  over  which  he  contioues  to 
exercise  the  same  domiuion  as  before  ?     Now  that  he  did  in 
fact  consider  himself  perfectly  at  liberty  to  dispose  of  his 
own  estate  notwithstanding  the  will  of  his  son,  and  that  for 
flome.  reason  of  which  at  prej^ent  we  are  ignorant,  probably 
referring  to  some  agreement  or  understandii^  between  them, 
be  did  not  consider  the  disposition  of  his  son  rehtive  to  the 
settled  estates,  as  binding  on  him,  but  as  being  to  take  {dace 
io  the  event  only  of  his  son's  surviving  him,  or  that  for  some 
reason  he  was  not  bound  to  accede  to  that  disposition,  is 
quite  evident;  for  in  a  very  short  time  after  the  death  of  his 
son  he  actually  executed  his  own,  by  which  he  made  a  full 
disposition  of  his  own  estate.    By  that  disposition,  which  is 
very  long  and  elaborate,  he  settles  it  upon  his  eldest  daughter 
for  life,  with  remainder  to  her  issue,  with  very  detailed  and 
minute    limitations,   with    remainders  ultimately  to   other 
brandies  of  die  family  at  very  considerable  length,  evidently 
not  considering  himself  bound  by  the  dbposition  his  sou  had 
made  of  the  estate  to  those  two  daughters  Margaret  and  Jnu 
in  fee.    So  far  from  proving  that  he  chose  to  give  up  the 
estate,  it  was  an  act  insisting  on  his  own  right  to  dispose  of 
it;  and  it  is  worthy  of  observation  that  this  wilt  is  prepared 
by  the  same  Solicitor  and  attested  by  the  same  witnesses  as 
the  will  of  his  son;  no  one  conceiving  that  the  one  instrument 
deprived  him  of  the  power  of  making  the  other.    The  whole 
will  is  made  with  great  detail  and  care.     Conridering  it  as 
matter  of  evidence  of  intent,  sorely  there  is  as  strong  evidence 
now  before  the  Court  that  he  insbted  on  abiding  by  his  own 
estate,  as  that  which  is  afforded  on  the  other  hand  by  the  cir- 
cumstances of  his  having  accepted,  enjoyed,  and  mortgaged 
the  estate  of  his  son,  of  his  having  proved  his  will,  and  having 
had  the  benefit  of  his  personal  property ;  but  he  chose  to 

make 
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1818.        make  a  free  use  of  his  own  property  at  the  same  dine.    H6vr 
jjj^^       then  can  the  Court  say,  tliat  he  elected  on6  and  relinquishecl 
V-  the  other  i    The  utmost  that  can  be  said  is  tliat  he  had  no 

right  to  retain  both,  that  he  was  therefore  bound  to  make  his 
election,  and  that  his  dauglitera  might  have  put  him  to  an 
election,  insisting  that  he  had  no  right  to  both.  Tliey  did  not 
however  do  any  act  of  that  kind.  The  property  was  enjoyed 
during  the  short  interval  which  elapsed  between  the  death  of 
the  son,  and  that  of  the  father,  which  was  about  two  years^ 
in  that  interval  the  father  did  the  acts  I  have  stated,  which 
are  equivocal^  and  shew  an  intention  as  much  lo  keep  one  av 
to  accept  the  other. 

The  point  made  on  the  part  of  the  plaintiff  in  this  case  msf 
that  accepting  of  itself  binds,  and  that  it  amounts  to  some- 
thing in  the  nature  of  a  forfeiture  of  the  estate  without  re* 
ference  to  intent.  It  is  said  that  he  unequivocally  accepted 
one,  and  by  such  acceptance  gave  up  his  own  estate.  But  that 
is  not  election — it  is  forfeiture.  If  by  accepting  and  taking  one 
he  is  bound  immediately  to  give  up  the  other,  though  he  may 
be  ignorant  of  any  obligation  he  was  under  to  make  his  elec- 
tion, ignorant  that  it  was  not  coqipetent  to  him  to  retain 
both,  if  the  consequence  in  law  of  the  touching  one  is  the.  ia- 
stfmt  relinquishment  of  the  other,  then  undoubtedly  a  party 
may  inadvertently  by  accepting  a  legacy  or  property  of  triflin|^ 
value,  incur  a  forfeiture  of  his  own  estate,  not  however  by  rea- 
son of  his  electing,  but  as  a  legal  consequence  operating  on  the 
act  he  has  done.  In  all  matters  of  election  the  Court  has  un- 
doubtedly been  anxious  at  the  same  time,  tliat  it  enforces  the 
equitable  principle  that  a  person  shall  not  hold  both,  still 
to  give  him  an  option  to  have  the  subject  brought  fairly  un- 
der his  consideration ;  and  in  many  cases  not  to  consider  hiov 
bound  by  acts  he  may  previously  have  done.  In  Wake  v.. 
Wake  (a)g  where  a  widow  had  for  three  years  enjoyed  a 
legacy  under  a  will,  and  afterwards  claimed  her  dower,  it  was 

(a)  3  Dro,  C.  C.  255.     1  Ves,  jun,  335. 
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beMy  Hot  that  the  had  made  her  election,  but  that  she  odghf  iftis. 
to  be  put  to  her  election.  In  all  the  cases  of  this  description  f^p^ 
it  has  been  determined,  that  before  the  party  is  pot  to  his  ^  v. 
election  die  fand  must  be  cleared,  atid  he  must  ktfiow  what 
he  is  about,  and  haVe  the  subject  fairly  a(tated  to  him,  be- 
caoje  the  principle  does  not  go  the  length  df  forfeiture,  but 
Qofy  that  he  must  be  apprised  that  he  cannot  takcf  both  funds, 
and  be  required  to  elect  which  he  will  have.  He  may  b^  put  to 
his  election ;  btit  the  question  as  to  what  length  of  enjoylnetit, 
and  what  ciitumstances  amount  to  proof  of  election,  is  mat-» 
ter  of  more  difficulty.  On  this  part  of  the  case,  I  can  only 
lay,  that  if  I  am  to  determiue  a  question  of  fact,  I  feel  dif« 
ficulty  in  sUUog  that  I  am  satisfied  the  father  ever  had  an  idea 
that  he  was  making  au  election,  or  that  it  was  not  competent 
to  him  to  keep  his  own  estate.  Whedier  the  interval  6f  two 
years  which  ehpsed  between  his  son's  death  atid  his  own,  and 
Ae  acts  done  by  him  during  that  interval,  wodld  have  bound 
Ilim,  soppoaiiq;  the  daughters  bad  called  on  him  to  make  sin  elec- 
tion, or  had  insisted  that  he  had  made  an  election,  is  another, 
and  a  very  different,  questioo.  It  may  be  a  quesiioo,  whether 
after  the  death  of  the  father^  Inore  could  have  been  required 
by  the  daugliters,  than  that  those  who  represented  him  should 
make  an  election  i  on  that  point  it  has  been  decided,  that  in 
auch  a  case  if  the  party  bound  to  dect  could  make  6ompen- 
aaCJon  to  the  other  party,  and  put  him  in  the  sAmel  situation 
as  if  the  person  bound  to  elect  had  not  taketi  benefits  under 
the  instrttmeut  ivhich  raises  the  quesd6n  of  election,  the 
representatitres  6(  the  latter  mtfy  renounce  those  benefits, 
making  full  compensation  to  the  other  party  and  puttitig  him  in 
die  sitnaticm  he  would  have  been  in,  if  the  party  who  was 
bound  to  elect  had  not  taken  utider  the  instrument  by  which 
the  qoescioo  was  raised.  Now,  supposing  the  dai^ters  had 
in  1771  tnaisted,  that  some  person  ought  then  to  have  olad^ 
an  electioD  for  the  father,  he  not  havmg  made  one  himself^ 
it  would  have  been  a  question,  whether  it  was  not  competent 
to  those  who  represented  the  fiither  to  aay,  that  they  would 
You  I.  U  !*•*» 
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1S18.       prefer  the  settled  estate^  relioquiAh  tiie  real  and  personal 
property  which  passed  bj  the  will  of  the  sop^  ^nd  sofifer  the 
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r.  settled  estate  to  go  in  the  manner  directed  by  the  will  of  the 

father.  This  part  of  the  case  theriefore  is  attended  with  very 
considerable  difficulty;  and  unlejss  the  plaintiff  can  d^rly 
make  out  something  to  give  validity  to  the  son's  will,  the 
latter  had  no  power  to  dispose  of  apy  part  af  the  settled  €a- 
tate^  which  at  law  was  undoubtedly  the  qitate  of  the  fsith^, 
and  of  which  l^gal  estate  the  plaintiff  cannot  call  on  the  Court 
to  divest  the  other  party  without  making  out  a  dear  and  ondis* 
puted  title,  by  shewing  first  that  the  father  did  mak^  bis 
election ;  for  if  his  representative  is  only  now  tp  be  put  to 
his  election,  the  bill  is  not  constituted  for  that  purpose.  He 
insists  that  the  father  did  make  his  eleption.  In  that  respec^ 
there  is,  for  the  reasons  I  have  already  mentioned,  very  con- 
siderable difficulty.  The  second  point  howeyer  renders  it  un- 
necessary further  tp  consider  the  first ;  for  assniping  that  the 
father  was  bound  to  elect,  and  that  he  actually  did  make  bia 
election^  it  would  remain  to  be  considered  whether  by  the 
9dme  course  of  rea^ning,  every  topic  uiged,  and  every 
argument  and  principle  appUed>  to  govern  th^  first  part  of 
the  cas^,  and  to  determine  that  Sir  H^tf/  John  Park^ 
elected  to  take  under  the  will  of  his  son,  do  not  apply 
with  tenfold  force  to  the  conduct  of  0ie  two  daughters  after 
the  death  of  their  father. 

.  By  the  will  of  Sir  Henry  John  Parker,  dated  the  lOtJi  of 
November  1769,  it  appears  th^t  he  did  in  the  fi,r$t  instance  de« 
vise  all  the  estates  to  whiph  he  wa9  entitled,  and  all  d)e  settled 
estate?^  (including  therefore  the  equity  of  redemptiou  of  the 
estate  at  Armcott,)  and  all  the  leasehold  estate  held  under 
the  Sishop,  to  Parker  apd  Fq^c^  and  tbw  heirs,  to  the  use 
of  his  two  daiwgbters  Margaret  and  Ann,  in  moieties,  for  life, 
with  remaiivder  to  their  i^sue,  apd  with  remainders  over  to 
other  branches  of  the  family*  But  in  preferenee  to  all  the 
persons  claiming  under  those  limitation?,  he  limits  a  term  of 
oue  thouiand  year?  to  Parker  and  Fox,  fpr  the  purpose  of 
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niMAg  by  tak  er  mortgage  a  stiiBcient  sum  to  pay  hii  debts  1818. 
and  legadea ;  and  by  hk  codicil  he  has  anxiously  and  expusssly  .  J''^^ 
provided  that  the  monies  to  be  raised  mider  the  term  should  p. 

go  in  exoneration  of  his  personal  estate,  in  order  that  it  might 
go  free  and  clear  to  his  executrixes  Margaret  and  Jnn,  who 
are  tlie  chosen  and  primary  ol^eets  of  his  bounty,  both  with 
respect  to  the  real  and  personal  estate.     He  gives  them  for 
lifeaH  his  real  estate,  which  he  afterwards  gives  to  their 
children  in  preference  to  ait  other  persons;  and  he  gives 
them  absolutely  all  his  personal  estate,  and  appoints  them 
lesidoary  legatees  and  executrixes.     This  Will  therefore  gives 
diem  very  eoosidetaUe  benefits  both  real  and  personal,  upon 
the  death  of  their  father.    He  died  in  October  1771 ;  at  that 
time  therefore,  if  not  before,  the  daughters  were  put  to  their 
election,  for  it  is  dear  that  they  were  entitled  at  that  time,  if 
ever,  to  the  fee-simple  of  the  settled  estates  under  the  will  of 
tbeir  brother,  and  to  an  estate  for  life  only  in  the  same  pre- 
pertj  under  that  of  their  father.    If  the  will  of  the  father  was 
good,  they  were  also  entitled  to  his  personal  estate,  and  to  a 
life  estate  in  the  Armeoit  property,  and  any  other  red  estate 
which  belonged  to  their  father.    It  is  difficult  to  suppose,  that 
circumstanced  as  they  were  at  that  time,  they  would  not 
have  recourse  to  professional  asristance  for  the  purpose  of 
being  informed,  whether  it  was  for  their  benefit  to  elect  to 
take  the  provisions  made  for  them  by  the  will  of  their  father, 
or  to  adhere  to  the  wiH  of  their  brother.    In  point  of  fact 
it  appears  that  they  took  the  opinion  of  a  very  respectable 
Barrister,  who  advised  them  that  they  were  bound  to  raako 
their  election.    But  without  the  aid  of  Aat  circumstance,  it 
is  natural  to  suppose  that  they  would  be  apprised  that  such 
^was  die  sitoation  in  which  they  were  placed.    Then,  which 
way  do  they  elect  f    To  become  devisees  for  life  under  the 
will  of  their  fkther,  and  take  what  is  given  by  that  will,  or 
to  be  devisees  in  fke  under  the  will  of  their  brother,  and 
abandon  nil  their  interest  under  that  of  their  fisther,  as  they 
eould  not  have  both?  Upon  this  pdnt,  every  argument  that  is 
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.  ofed  to  induce  the  Court  to  pronounce  as  a  matter  of  fael, 
that  the  father  evinced  an  intention  to  confirm  the  wiU  of  the 
sou,— *evei7  argument  that  is  used  to  prove  election  in  the 
fiither,  certainly  proves  it  infinitely  stronger  on  the  part  of  the 
dauj^lers  with  lespect  to  his  will ;  for  it  is  made  out  on 
the  part  of  the  daughters  not  merely  by  proving  that  they  took 
what  was  beneficial  to  thenii  and  by  inferrii^  firom  that  cir- 
cumstance that  they  relmquished  what  was  not  for  their  beoe- 
fit,  but  by  shewing  that  they  did  expressly  and  unequivocally 
abandon  their  character  of  devisees  in  fee,  and  assume  that  of 
.  devisees  for  lift.    The  father  did  nothmg  that  manifested  on 
his  part  any  intent  to  renounce  his  ovm  estate ;  it  is  onlj  an 
,  inference  from  die  circumstaace  of  his  taking  the  other :  but 
hei«  die  daughters  not  only  took  what  was  given  to  diem  by 
the  will  of  dieir  fiither,  but  adopted  it  in  the  character^   and 
according  to  the  title,  by  which  it  was  expressly  given  to  them 
.  by  the  will  of  the  father,  imd  which  is  completely  inconsiatest 
with  the  will  of  the  son,  for  they  could  not  be  both  tenants 
for  life  and  tenanto  in  fee  of  one  and  the  same  estate;  if 
therefore   they  did  unequivocally  declare  themselves  to  be 
tenants  for  life,  and  impute  their  title  to  that  estate  to  ^  will 
of  their  fadier,  surely  that  is  evidence  to  shew  that  they  elected 
.to  take  under  the  will  of  the  father,  to  clothe  themaelves  with 
the  character  given  to  them  by  that  will,  and  consequently  to 
abandon  all  the  character  given  them  by  the  will  of  the  aon. 
Tliis  proposition  is  made  out,  not  by  obscure  iafaences 
from  conduct,  but  by  a  series  of  express  deeds  under  the  haoda 
and  senk  of  these  ladies,  who  were  adult  and  perfectly  com- 
petent.    Tbe  first  act  done  by  them  towards  deteminin|f 
the  question  whether  they  were  to  be  tenants  for  life  under 
.their  father's  will,  or  tenants  in  fee  under  that  of  dieir  brother, 
was  the  execution  by  them  of  certain  deeds,  dated  the  14th 
and  15th  of  April  1772.    It  was  necessary  to  raise  the  sum 
of  1,100/.  for  the  purpose  of  paying  a  fine  to  the  Bishop  of 
JVorcetter,  on  the  renewal  of  the  lease  of  that  part  of  the 
estate  which  was  leasehold,  in  consequence  of  the  death  of  two 

of 
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of  the  cesimqui  vies,  the  estate  being  then  held  only  on  the  1818. 
life  of  the  samvor  who  wm  a  penoa  named  Snotv.  By  the  ^^ 
will  of  Sir  Hemy  John  Parker,  one  of  the  (rusts  of  the  *'- 

term  of  one  dionsand  years,  was  to  raise  the  money  neces- 
aaiy  to  pay  the  fines  on  renewals.    But  the  pbuntiff  insists, 
and  iniistB  in  the  name  and  character  of  diese  two  dalughters, 
sod  as  deriving  his  title  dirough  them,  that  this  will  of  Sir 
Henrif  John  Parker,  containing  the  limitation  of  the  term  of 
one  thousand  years,  was  a  nuIKty  quoad  the  settled  estates. 
But  what  is  the  first  act  to  shew  th«t  Margaret  and  4nn 
Parftfr  considered  it  a  nullity,  and  as  making  no  settlemeqt 
of  the  estates  ?    The  first  act  is,  that  they  execute  the  deeds 
of  the  14lh  and  16di  of  Jpril  1772,  in  which  they  begin  by 
deicnbing  themselves  as  ''daughters  and   devisees  for  life 
^'  under  their  fttfaei^s  will."    They  procure  the  trustees  for 
(he  term  of  one  thousand  years  to  job  in   the  deed,  and 
those  trustees  are  stated  tobe  <'  trustees  named  in  the  will  of     ' 
<*  Sir  Uenrtf  John  Parker/"    They  here  assume  the  charac- 
ter of  devisees  for  life,  which  indeed  they  more  expressly 
state  m  another  deed  to  which  I  shall  presently  refer.    They 
recognize  the  wiU  of  the  father,    an  instrument  which  Mr. 
DiUon  coDlends,  they  insisted  was  invalid.     To  what  end 
should  they  recogmae  Mr.  Parker  and  Mr.  Fox,  as  being 
tnistees  of  the  lerm,  if  didr  title  to  the  term  was  merely 
under  a  void  instnunent  i    It  might  however  be  said,  that 
fhese  ladies  concurred  in  the  mortage  merely  for  the  pur- 
pose of  raisiog  money,  not  intending  to  abandon  their  right, 
but  that  aubject  to  die  security  for  the  money,  the  idtimate 
^t  was  to  belong  to  them.    If  so,  they  alone  would  be  the 
persons  to  whom  the  equity  of  redemption  would  be  reserved ; 
but  on  the  contrary  by  this  mortgage,  the  right  to  redeem 
is  leMTved  to  them,  **  or  the  persons  entitled  under  the  will 
'*  of  Sir  Henry  John  Parker/"   This  is  not  therefore  merely 
letting  in  a  charge  upon  their  own  estate,  but  an  acknow- 
bdlgnabt  ifcat  the  right  of  redemption  was  to  be  in  die  per- 
sons entidad  under  thai  willy  which  it  is  said  diey  contended 
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1818.  was  absolutely  buU  and  vcH.  It  is  imposttble  to  reconcile 
^^"^^  this  with  the  argument  that  the  rerersioo  or  the  ri^l  to  re- 
r.  deem  belonged  absolutely  to  these  daughters^  and  could  not 

after  them  belong  to  any  person  claiming  under  the  will  of 
Sir  Henry  John  Parker.  The  deed  also  contains  an  agreement 
that  as  long  as  they  pay  the  interest  upon  the  mortgage,  and 
unUl  deiaulti  '^  the  persons  entitled  under  the  will  and  codicil 
"of  Sir  H^nry  John  Parker"  should  quietly  enjoy.  Here 
again  is  a  recognition  of  the  validity  of  the  will,  and  a  de- 
claration that  it  is  to  be  the  sole  rule  to  govern  the  deposition 
of  this  property.  This  is  a  deed  under  the  hands  and  seals  of 
these  ladies  executed  in  the  year  immediately  followiiig  the 
death  of  their  father ;  and  it  is  impossible  to  say  that  it  is  not 
a  strong  manifestation  of  their  intention  to  adopt  the  cha- 
racter of  devisees  for  life,  and  to  let  in  all  the  dispositioos 
their  father  had  made  of  this  estate*  If  they  chose  to  do  so, 
the  question  is  not  whether  it  was  or  was  not  for  dieir  interest 
to  do  it:  for  TAi.Dillom  claiming  under  them  as  a  vdunleer 
must  be  bound  by  their  act,  and  if  they  voluntarily  chose  to 
prefer  the  father's  will  to  the  son's,  JAx*DiU(m  cannot  undo 
what  they  voluutarily  chose  to  do. 

The  next  deeds  are  dated  the  21st  and  22d  of  May  1778, 
in  which  it  is  recited  that  Sir  Henrn  J^>hn  Parker  had  mort- 
gaged the  AmscoU  estate  given  t»  him  by  the  codicil  of  his 
son.  The  equity  of  redemption  was  given  by  their  fiitber  to 
these  ladies  for  life.  This  they  took  clearly  under  the  will 
of  the  father,  for  it  was  property  to  which  they  had  not  the 
least  rights  except  under  his  will.  They  had  therefore  no- 
thing to  do  with  the  ArnscoU  estate  except  as  devisees  for 
.life.  Here  then  was  a  manifest  assumption  of  a  property  to 
which  they  had  no  tide,  if  they  meant  not  to  take  under  the 
father's  will.  By  this  deed,  to  which  Margaret  and  Ann 
Parker  were  parties,  the  Armcxktt  estate  was  conveyed  to  a 
person  of  the  name  of  Jordan^  who  paid  off  the  whole  prin- 
cipal and  interest  due  on  the  mortgegOj  and  an  additoonftl 
sum  of  400/.  and  upwards,  making  a  total  of  akMat  i,3dO/. 
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^  the  ptice  of  this  estate,  which  yas  conveyed  ioJordanf  ISIB. 
aod  the  term  of  otie  tliousand  years,  assigned  for  his  benefit,  iHtLON 
in  consideration  of  his  paying  this  sum  of  1,350/.    This  is  ^' 

quite  unequivocal  to  shew  that  Margatet  and  Jnn  Parker 
did  elect  to  take  that  estate,  and  to  take  it  as  devisees  for  life, 
they  are  described  as  such  in  various  parts  of  the  conveyance 
in  fee,  and  of  the  assignment  of  the  term,  they  join  in  the 
conveyance,  and  by  a  separate  deed  Parker  und  Rft,  the 
trastees  of  the  term,  do  by  their  direction  assign  it  for  the 
belMfit  of  Jordan,  the  purchaser.  It  is  material  also  to  state 
for  what  purpose  this  money  Was  raised.  After  payment 
of  the  mortgiige  there  remained  out  of  the  purchase«money  a 
balance  of  400/.  Ids.  M.,  which^  added  to  a  sum  of  2^80/. 
raised  under  the  neit  deed  Wfajdi  I  ^hall  mention,  formed  a 
total  of  9,380/.  155.  5rf.,  which  was  applied  in  paytnent  of 
the  debts  and  legilcies  of  Sir  Henry  Johri  Parker.  It  has 
been  contended  iktki  the  Ather  left  no  personal  property,  and 
dnt  therefore  (He  daughters  coilld  not  take  any  Under  (he  will, 
but  that  proposition  does  not  sitem  to  be  well  founded,  for  it 
^tincdy  appears  that  this  3^360/.  15s.  3d.  constituted  all  the 
debts  of  the  fether,  excepting  one  solitary  debt  of  5/.  6s. 
which  wa«  outMaMdSngy  and  which  aum  was  actmdly  paid  to 
tfie  exeeutrit^y  to  be  applied  in  payment  of  that  debti  Whta 
die  person  entitled  to  it  riioliM  ippeflr.  It  is  qiflte  evident 
ifaereCMie  that  all  fhe  debta  and  \^4k^  cf  Sit  BearyJoAn 
Parker  were  ilctilally  paid,  its  he  taieani  Ibey  should  be,  by 
mortgaging  or  selling  hk  rtti,  in  exoneration  of  his  personal 
estate,  that  the  latter  might  go  ddt  to  his  executrike^.  If 
therdbre  there  was  any  personal  property,  the  debts,  legacies, 
funeral  expences,  and  expcttces  of  the  trust,  were  all  paid 
aliunde  by  Ais  sum  of  3,360/.  15s.  3d.,  and  the  person^ 
estate,  whatever  it  might  be,  wettt  entire  to  the  execfutriit^ 
and  reflduary  legatees. 

The  neit  itistrument  is  a  deed  dated  the  2dd  of  Mdfch 
1774,  by  which  this  Mtfth  of  %g60l.  was  raised  by  a  ndOttga^ 
far  a  tehn  of  idne  htmdred  imd  nio^ty^ve  yettrs/  fb^  equity 

of 
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I8ie.       of  redemptioa  bcbg  resenred  in  the  same  manner  as  on  iho 
jj^^      former  occawon.    The  deed  rtates  that  the  trurtocs  bad  pro- 
'•-"'"      ceeded  in  further  execution  of  the  will  at  the  special  nntance 
FARain.     of -Maijiiw*  and  Jnni  that  tiiey  had  raised  these  soma  of 
400/,  158.  3d.  and  SrfJQO/.,  and  with  the  full  appiobation  of 
these  ladies,  the  trustees  apply  the  whole  of  tins  money  to 
the  exonenttion  of  the  personal  estate  of  Sir  Uemy  Jofa 
Parker,  the  pivties  e?idcotly  treating  the  setded  e«tatea  as 
having  passed  by  his  will,  and  as  not  being  affeeted  by  the 
will  of  his  son.    Here  then  are  repeated  deeds,  not  one 
of  which  is  explioable  on  the  supposition  of  the  will  of  the 
&ther  being  voifi^  but  all  which  on  the  contniy  are  refenible 
to  an  intention  to  consider  it  as  an  instrument  faywhidi  they 
4  chose  to  abide.    This  morlgsge,  after  an  intermediate  asrign- 

ment,  was  ultimately  transferred  to  Dr.  JCenrtcfc  in  trust  for 
Mra.  Jim  Parker  herself,  who  recc^fnized  in  the  strongest 
possible  way  the  validity  of  that  mortgage,  which  had  been 
made  by  means  of  tlie  term  created  by  her  iiither^s  will.  On 
the  l6th  of  JprU  1798,  at  a  penod  of  twenty-seven  years 
after  the  death  of  dieir  father,  another  deed  is  executed,  stating 
iiaXMargarei  m^4nn Parker,  ''as  devisees  for  lifcy^hsd 
paid  out  of  the  rents  and  profits  all  the  interest  upon  die 
mortgage.  The  mortgi^e  was  then  asugned  to  the  Reverend 
John  Luejf,  by  whom  the  principal  was  paid;  Mrs.  Jnn 
Parker  is  a  party  to  the  deed,  and  thereby  coofifina  Ae 
estate  to  Mr.  Xiuy.  In  addition  to  this,  a  deed  was  exe- 
cuted by  Margaret  and  Ann  Park^,  dated  the  Ust  of  Jpril 
)777,  in  whi^h  they.were  also  described  as  **  deviteea  for  life 
of  the  estates  devised  by  the  last  will- and  testament  of  Sir 
Henry  John  Parker,**  That  was  a  deed  of  indemnity,  re- 
cognising and  confirming  all  the  antecedent  deeds,  and  re- 
cognizing the  validity  of  ail  (he  acts  which  had  been  done  in 
furtherance  and  ei(ecutton  of  the  will  of  their  finther.  It  was 
e^ecttt^  by  all  the  parties  for  the  express  purpose  of  pre- 
vepiting  disputes,  reciting  that  they  were  unwilltog  to  go  to 
the  ^peooe  pf  ft  suit  in  Qtumcfry  lo  carry  th^  will  into  exo- 

^utigot 
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ciiti«Mi.  It  ctODot  be  doubted  that  they  thereby  acknowledge  istS. 
itaX  if  a  suit  had  been  institntedi  they  would  have  concurred  ^^^^^ 
in  giinng  faiidity  to  all  die  acta  done  under  the  will  of  Sir  v. 

Hemj  John  Parker.  It  haa  been  contended  that  all  this  ^^^*^^ 
was  acftly  confinnationy  and  that  according  to  the  case  of 
FareweO  w.  Coker(a\  it  might  amount  to  no  more  than  a 
jMrtial  reoc^nition^  and  that  subject  to  a  confirmation  of  the 
particular  transactioBS  referred  to,  the  daughters  might  still 
be  entitled  to  an  estate  in  fee  under  the  will  of  dieir  brother^ 
•But  in  Farewell  r.Coker  the  party  had  released,  and  an  issue 
was  directed  to  try  whether  the  party  was  cognizant,  that  she 
had  a  reversion  in  fee  m  the  lands  in  question ;  and  secondly, 
whether  she  intended  to  pass  and  convey  that  levernon.  As- 
suming that  case  to  have  been  rightly  decided,  how  does  it 
apply  to  die  present  ?  It  is  evident-  that  these  ladies  were 
oqgntzant  of  their  rights,  for  they  repeatedly  described  them- 
selves as  devisees  for  life  under  the  will  of  their  fieither,  and  it 
is  equally  clear  that  they  knew  of  the  will  of  their  brother 
giving  them  an  estate  in  fee.  Cad  there  be  any  doubt  that 
tiieyhad  availed  Aemselves  of  professional  advice  on  the 
aukgect?  They  were  clearly  cognizant  of  both  thev  rights. 
The  deeds  therefore  were  not  eiecuted  in  ignorance;  and 
they  unequivocaBy  shew  that  these  ladies  did  elect  to  stand 
by  the  will  of  the  father,  and  to  relinquish  any  rights  iiK 
consistent  with  that  will.  Margaret  Parker^  the  elder  of 
these  ladies,  died  in  1735,  havmg  by  her  will  devised  to 
her  sister  in  fee  all  her  property,  and  mientioning  one  half  of 
the  Heich  estate  devised  to  her  by  her  brother,  which  shews 
that  she  was  aware  of  her  brother's  will :  aqd  in  1811  Mrs. 
Jan  Parker,  the  survivor,  by  her  will  devises  the  Tahm 
estate  in  fee  to  Sir  Harry  Parker,  th«  same  person  who 
would  hnve  been  entitled  to  it  for  life  under  her  feAcr's  will 
Sir  Harry  Parker  died  in  her  life^time,  and  the  plaintiff,  if 
he  succeeds^  would  be  entitled  as  her  heir  at  bw,  and  not  by 

(9>  Stated  l»yatr  wmem  Grmd,  %  Uerm^SO. 


1818. 


V. 
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mnf  iatimtaoQ  on  the  pirt  of  Ifao  tcstitrix^  for  ske  meanC  tbit 
Mtateto  go  as  ber  father  bad  durected,  aed  Mr.Diiion.to 
take  only  the  house  la  Sdubwrff  Courts  and  the  legacies  given 
PAEKBa.     ^  j^j^  ^^  IjJ^  ^^^     rpj^g^  ^^^  ^^^  ^l^gt  bright  be  8ud  to 

shew  an  intent  lo  sUnd  by  the  iviU  oi  the  son;  bvt  it  is  to  be 
considered  whether,  after  haTing  duriog  00  long  a  period  of 
Unie>  and  by  so  many  acts,  iteogniaed  that  they  were  meroly 
devisees  for  life^  ifc  was  competent  to  the  survivor  in  the  yeur 
181 1^  to  assame  a  different  tbaracCer,  and  dispose  of  the  est»le 
as  though  it  had  passed  by  the  will  of  tfie  son.  Surely  if  the 
father  eoold  not  in  the  next  month  after,  his  son's  death  make 
a  disposition  contrary  to  the  wMl  of  the  son^  it  conld  ndl  be 
competenl  to  Atm  Parkerf  after  having  for  the  period  of 
forty  years  acted  under  <he  will  of  her  fodier,  to  elect  to  act 
under  the  will  of  the  am,  and  to  dispose  of  thisesUte  as  one 
which  was  in  her  own  power. 

Several  letters  wiitten  by  Mrs.  Jnn  Parker  to  Sir  Harry 
Parker,  the  defendant's  father,  have  been  given  in  evidence. 
The  language  of  one  of  these  letters,  dated  the  lOtb  of  Matek 
1900,  fhews  that  she  had  applied  part  of  her  own  money  in 
9^y^n  finM  on  the  renewal  of  the  lease  for  lives^  and  she  com- 
plams  of  the  expence  which  they  cast  on  hef,  but  claims  smne 
merit  for  not  having  recourse  to  the  means  provided  by  her 
father's  will  for  raising  money  for  that  purpose,  alluding  un- 
doubtedly to  the  tenn  of  one  thousand  years : — ^^  Play  teU  my 
.''  iliead  WilHam  that  1  beg  he  wSl  uke  care  of  himself^  as  I 
'^  mean  to  put  his  life  in  the  estate,  as  being  (he  most  material 
"  one.  I  think  be  has  always  been  healthy,  but  God  knows 
**  life  is  very  uncertain  at  all  eges.  The  Bishop's  secretmy 
f '  has  been  written  to,  to  ptepare  the  lease  with  Mr.  Parfcer^i 
''  life  in  it  as  speedily  as  possible,  for  fear  of  accidents,  as  I 
<^  mach  wish  to  do  what  is  right  and  just  by  my  aocceaaor. 
''  Should  the  fine  be  called  for  before  the  transfer  is  BMde 
'^  on  the  6th  of  April,  I  will  avail  myself  of  your  indulgence* 
<<  and  draw  upon  you  for  I60/.  1  shall  ht  much  obliged  to 
**  yoU|  when  the  brokers  bring  you  the  money,  to  pay  them 

*'  every 
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<<  ti^iy  ezpence  Meiidil^  dus  bwsinesi^  aftd  should  diore  not        jsi^. 
^  be  euoogh  for  that  purpoio  be  so  good  to  repey  jottrfeelf 


^  diit  of  the  heit  dWideiMi  you  receive  for  me  od  die  Bank  «. 

"  Stocky  whick  1  must  trouble  you  to  do  before  you  leave      P*»»«*« 
*'  town  for  the  summer,  and  remit  it  here  to  me  instead  of  • 
^  pa/anf  it  to  my  bankers ;  for  this  same  fine,  as  I  donoi  tax 
^  ike  nimie  bf^  rain$9g  the  mohe^p  will  be  a  pull  upon  me, 
"  and  I  shall  want  the  dividend  by  the  time  it  becomes  due. 
''  800/.  is  a  gieat  d^  to  pay  in  a  yeat  and  a  half|  for  no 
*'  longer  was  poor  Gantitt^n  life  put  in  :     300/.  of  that  sUin 
**  I  have  borrowed  upon  bond,  the  rest  I  have  paid  myself« 
*'  My  successors  will  I  hope  allow  I  have  been  a  good 
**  steward,  as  montjf  was  allowed  to  be  raised  upon  the  Ssiaie 
**  far  ike  rtnemal  of  IwesJ'    But  money  was  no  otberwiM 
allowed  to  be  nised  for  the  renewal  of  lives  than  by  the  wiH 
ipf  Sir  NemyJokH  Pwker  creating  a  fund  for  the  very  pur* 
pose,    it  is  therefore  clear  that  this  lady,  in  the  year  IflOO, 
eipressly  recognized  the  will  of  her  fiither,  and  took  merit  to 
herself  for  not  having  recourse  to  tiie  tnode  \thich  that  will 
affocded  her  of  raising  money  for  renelvals.    In  another  letter 
of  the  8th  of  Sej^ember  1806,  she  says,  ^*  I  am  unlutky^  for 
*'  there  is  another  life  dropped  in  the  Tredin'gton  estate  witb- 
*^  in  seveb  years,  which  I  have  renewed  (that  is  two,  and  meati 
^  lo  pat  in  a  third)  without  encumbering  the  estate ;  wbich^ 
^*  as  timts  now  areiWill  be  a  great  pull  upon  me/' — ''  I  shall 
^*  lake  your  feeommeiidationof  putting  in  Mr.  Hyde  Parker's 
*^  lUe^  Iwenty-one  is  a  good  age;  you  will  then  have  the  lives 
^*  of  twcp  of  your  sons  in,  and  1  hope  they  will  live  to  a  good 
^  old  age/'    This  ktle#  wHs  addressed  to  Sir  Harry  Parker, 
who  was  the  person  next  in  remainder  if  she  died  without 
issne.     The  leUer  proceeds  tbusi  *"  Having  raised  l,20Qi.  in 
<'  a  very  short  lioie  "  (meamag  1,000/.  which  she  had  vobm- 
tarilypaid  towards  these  fibte  instead  of  having  recourse  to 
the  estate),  **  in  regard  to  myself  it  is  of  little  consequence, 
^'  b^iiig  tsT  down  in  die  vale  of  years;  but  I  would  by  no 
^*  means  have  my  successors  injured,  therefore  I  shall  be 

**  entirely 
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1S18.       «<  entirely  gvided  by  your  advice,  whidi  I  beg  you  will  caiF. 
]^^^      *^  didly  give  me.    lifefaoid  estates  eat  themselves  up,  for  I 
V-  ^  shall  have  paid,  vrtien  this  life  is  renewed,  1,900/.  within 

«  dght  years*" 

This  is  the  evidence  npon  which  it  appears  to  me  that  at 
least  it  is  not  clear  that  these  ladies  did  not  make  an  elecfioa 
to  take  under  the  father's  will,  the  second  proposition  which 
it  was  incumbent  on  the  plaiotifF  to  make  out  before  his  own 
title  could  be  clear,  for  he  would  be  bound  by  the  election 
of  Margaret  and  Ann  Parker  if  they  made  any  election,  and 
dierefore  bound  to  abide  by  the  will  of  Sir  Htnry  John 
Parker,  if  they  under  the  circumstances  chose  to  abide  by  it. 
Upon  this  part  of  the  case,  I  am  of  opinion  upon  exanumng 
the  whole  evidence  on  both  sides,  that  the  plabtiff  has  not 
satisiactorily  made  out  a  case  to  call  upon  the  Court  for  the 
declaration  prayed  by  his  bill,  that  this  estate  is  bis.    Hie 
light,  if  it  exists  at  all,  existed  more  than  forty  yean  ^p>  in 
Margaret  and  Ann  Parker.    It  is  enough  to  say,  that  ttie 
legal  estate  is  in  the  defendant,  agreeably  to  the  settlement 
which  is  the  undoubted  origin  of  this  title.    Hie  plaintiff 
insists  upon  invalidating  die  title  by  setting  up  a  r^ht  of 
disposition  in  a  person  who  had  no  power  to  make  it,  and 
who  could  only  acquire  it  by  the  means  I  have  stated,  and 
which  are  not  clearly  made  out  to  my  satisfaction.    The  con- 
sequence is,  that  aD  that  part  of  the  bill  must  be  disnusaed. 
With  respect  to  the  supplemental  bill  which  has  put  the  de- 
fendant to  make  his  election,  either  to  abide  by  the  will  of 
Mrs.  Ann  Parker,  of  which  he  is  the  executor,  and  permil 
the  house  in  Salisbury  Cewi  to  go  to  Mr,  Dillon  as  she  in- 
tended, or  to  give  up  the  legacy  of  500/.,  I  think  Mr.Di/bia 
is  entitled  to  call  on  the  defendant  to  make  that  electioD,  mi 
to  state  whieh  of  the  two  he  will  have  (a). 

(«)  After  hU  Honpnr  had  condaded  his  judnneDt,  he  referred  tnCwttrt 
▼.  HetHer,  i  Vm.  S34. 
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^  Bitb  dismissed,  except  so  much  of  the  supplemental  bill        isiB. 


^  ms  prays,  that  the  defendant  may  elect  whether  he  will  take 

**  Mnder  or  against  the  will  of  Jnn  Parker;  and  the  defend-  «. 

^  ant  bj  his  counsel  having  thereupon  elected  to  take  against     ^^^'■*- 

^<  the  will  of  Ann  Parker  the  premises  in  Salisbury  Court, 

**  his  Honour  doth  declare,  that  the  defendant  is  bound  to 

^  reiioquish  the  Iq^acj  of  500/.  by  the  said  will  gi?en  to  him, 

^  and  that  he  is  bound  to  account  for  the  personal  estate  of 

^  the  testatrix,  without  retaining  the  same,  and  the  defendant 

^  to  bekt  into  possession  of  the  house  in  Salisbury  Court" 


ExparU  die  Bank  of  ENGLAND,  in  the  Matter  of         Immmy  le. 
STEPHENS,  a  Bankrupt. 


TIIS  was  a  petition  presented  by  the  Bank  of  England,  ^f^^^ 

in  the  Matter  of  Richard  Stephens  a  bankrupt,  stating  Bmk  of  EMg^ 

that  the  liantmpt  was  indebted  to  the  petitioners  in  8,200/.  nend  power^ 

and  upwards,   and  that  John  Sparkes  Cox,  a  clerk  of  the  p,S^7^ 

Bank,  being  authorised  by  letter  of  attorney  under  their  cor-  ^^^  ^ 


XLttdet  a  con- 
porate  seal,  to  prove  debts  due  to  them  under  commissions  minion  of 

of  bankrupt,  attended  before  the   Commissioners  to  prove  aodsperMm 

the    debt    under   the    commission,    and   to  TOte  in    the  Jftl^ntedbf 

them  .by  a  •p»- 
chottre  of  saaigaeea  'by  virtue  of  a  special  letter  of  attorney  cial  power  of 

under  their  corporate  seal :  that  an  objection  having  been  that  porpoM^ 

juade,  that  the  debt  should  be  proved  by  one  of  the  corpora-  JSmt^^Aib 

tion  and  not  by  a  clerk,  the  Commissioners  refused  to  receive  c*>oice  of  ,••- 

aigncoa. 
the  proof  by  Cox,  conceiving  that  (he  Bank  was  not  autho- 
rised to  prove  debts  under  commissions  of  bankrupt  by  a 
clerk,  without  having  obtamed  from  the  Lord  Chancellor, 
«Aer  a  general  order  for  that  purpose,  or  a  particular  order 
for  the  proof  of  the  individual  debt.  The  petition  therrfore 
preyed  that  the  Commissioners  might  be  ordered  to  receive 
ifae  deposition  of  Cox,  in  proof  of  the  petitioners  debt,  and 
that  in  i»rder  to  prevent'  a  repetition  of  such  objections,  it 

might 
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1818.       might  be  declared  that  the  petitionera  are  in  all  cases  entkled 
ExmrU       ^^  prove  debts  under  GOinmissions  of  bankrupt  by  wy  oi 


TbeBank  of  iheir  officers  or  clerks  duly  authorised  by  thcB  for  thai  pur- 
pose, and  that  the  petitioners  are  entitled  by  any  of  thehr 
officers  or  clerks,  or  by  an  agent  under  a  special  power  of 
attorney  under  their  corporate  seal,  in  each  bankruptcy,  to 
vote  in  the  choice  of  assignees ;  evidence  being  produced  to 
the  Commissioners,  byirfiidavit,  or  by  tbevtvA  vote  examin*- 
tion  of  a  witness,  that  the  seal  anneied  to  9uch  powers  of 
attorney  respectively  is  the  corporate  seal  of  the  petitionerr; 
and  that  the  petitioners  might,  by  the  said  J.  S.  Cox,  be  at 
liberty  to  vote  in  tlie  choice  of  assignees  under  the  commis- 
sion against  Stq^hens,  by  virtue  of  the  special  power  of  at- 
torney to  him  for  that  purpose. 

The  LoBD  Chanceli«or  made  the  f<>llowing  order: — ^I  dp 
declare  that  the  petitioners,  the  Governors  apd  Company  of 
ihe  Bank  of  England,  are  by  law  entitled,  by  apy  of  their 
ckrks  or  agents  competent  and  duly  authorised  for  that  pur^ 
pose,  t0  prove  under  s^ny  commission  of  bankrupt  any  debt 
or  debts  which  maybe  due  to  the  said  Governor  and  Company 
from  the  bankrupt  or  bankrupts  against  whom  such  commis- 
sion bas  be^n  or  shall  be  issued  9  and  also  that  the  said 
Goveroor  pnd  Company  are  entitled  by  law  to  authorise  and 
eiQpower  any  person  by  letter  of  attorney  under  their  corpo- 
rate seal,  in  each  separate  bankruptcy,  to  vote  in  the  choice 
of  an  assignee  or  assignees  under  any  such  commission  of 
bankrupt  as  aforesaid,  against  any  person  or  persons  under 
which  commission  the  said  Governor  and  Company  shall  prove 
any  debt  or  debts ;  and  that  the  person  or  persons  so  to  be 
authorised  as  aforesaid  by  the  said  Governor  and  Company,  to 
vote  in  th^  choice  of  assignees,  ought  to  be  permitted  to 
Yote  in  such  choice  acpordingly,  upon  producing  to  the  nnajor 
part  of  the  Commissioners  named  in  any  spch  commissioo,  a 
special  power  of  attorney  for  that  purpose,  upder  the  corpo- 
rate ^eal  of  the  said  Governor  and  Company,  and  proving  the 

same 
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(o  bi  wJed  wi|b  fuqh  corp^mfe  ne/l,  l^y  affidavitf  of       1818. 


rn4  voce  befon  such  Comiiussioners :  aad  I  do  order  thut      jstepmit 
the  CommiaaioiMni  muned  ia  the  said  GoaimissioD  ^iast  Uif    "^^^  ^^^  <^ 


sMid  Bichofd  St^pbfnh  or  the  miyor  ptrt  of  Ui^bi^  do  ifh 
ceive  tlie  proof  of  ||i^  ^d  debt  of  8,e00/.  12«,  &/.  in  the 
said  petjtioo  ipMntioiied  as  a  debt  under  the  said  4H>n>QM63iQi> 
bj  (be  Mid  /o4^  Sp^k$9  Cqx,  derk  of  the  |>etitioiiers^  with- 
out the  fvodoctiQii  to  the  seid  Compsissioiiers  of  the  authcmty 
from  the  said  petitioaeri  to  the  s»id  John  Sp^rk^  Cox^  lo 
profe  the  said  debt:  aad  J  do  further  order  that  the  said 
Jokn  Sparks  Cox  be  permitted  to  vote  iu  the  choice  pf  as^ 
f  ignees  uqder  the  said  commiasion,  against  the  said  Richard 
Aspiepu,  on  behalf  of  the  petitioners,  upon  bis  producing 
to  the  said  Cofnmissioners,  or  the  nuyor  part  of  tbens,  a  spe^ 
cial  letter  of  attomej,  under  the  corporate  seal  of  the  said 
pctkiopers,  authorising  him  to  vote  in  such  choice  of  as- 
sigMiBfl^  on  their  bebalfi  and  proiring  before  the  said  Commis- 
sieneisbjr  affidavit  or  vivA  voce  the  seal  to  such  letter  of 
attorney  to  be  tfafi  corporatp  seal  of  the  said  petitioners.-^ 
[Orders  m  BQMkrvgficy,  1817-18,  144, /o/.  106.] 


fiSSL4«»» 


JACKSON  V.  SEDGWICK.  ArUt6. 

BY  article?  of  copartnership,  dated  29th  of  Men/  1809,  ^*^[J^J2ih?* 
between  Richard  Cookes  deceased,   and  the   plaintiffs  contained  a 
Jackson  and  John  Milthorpe  Maude,   after  reciting   that  hig^for^^set- 
CoQkts  and  Jackson  bad  for  several  years  previous,  and  up  p^^^^ip**** 
to  the  2  9t  July  then  last,  carried  on  the  business  of  ship  acconntsannu- 
..     .      •  J-  1.     L  •  *        !-•      allyonaccr- 

'g^Qti,  ship  broken,  and  insurance  brokers,  in  partnership,  tain  day,  and 

that  an  the 
iwtliof  Ayartnar  hit  alMtra  shoald  be  taken  sad  paid  far  by  the  tarviton,  accord- 
ing  to  the  accoynt  uej^t  before  his  death,  but  the  partie«  had  for  sevtral  years 
•Bittod  to  wttla  the  aeconnti  annaaHy,  ajid  had  engaged  in  adtentvref  rcnderinf 
it  diffi^alt  that  they  fbonld  do  go :  held  that  the  clause  relative  to  the  annual  tettle- 
snent  of  accoonts  was  to  be  considered  as  waived,  and  that  a  deceased  partner's 
ftlmre  waa  liable  to  losses  happening  after  his  <leath,  or  adventures  previously 
existing  and  unclosed  ;  and  an  injunction  was  granted  agicdnst  proceeding  at  law 
t  ai^ainst  the  snrvivmg  partners,  on  a  bond  given  to  the  executors  of  the  deceased 
partner  before  the  accounts  were  taken. 

iivhich 


^  dASfiS  IN  CHANCEllY. 

1819.  whieb  ptrtnenhip  it  had  been  agreed  between  Ae  ptMt^ 
Jaouoii  V^  ^  ^^  let  of  JufyhMi,  should  be  diflsolved,  and  dial 
^^«  CaokeSf  Jackmn,  and  Mmuk,  should  enter  into  paitnerdup 

in  the  businesa  of  ship  agents,  rfiip  brokers,  and  insurance 
brokers,  for  seven  years,  to  be  computed  from  the  IsC 
of  Jidy  then  last  past,  and  that  their  capital  should  be 
10,000/.,  6,O0OA  of  which  was  to  be  brou^^t  iki  bj  Cookes, 
and  ^fiOOl.  bj  each  of  the  other  parties,  and  that  the  ahare 
of  Cookes  and,  Jocfaoff  in  certain  ships  should  be  valued, 
and  be  considered  as  forming  part  of  the  capitsl,  and  be 
duly  vested  in  Cookes^  Jachon,  and  Maude;  reeiting^  also 
that  the  shares  of  the  ships  had  beetf  valued  at  different  sums 
amounting  together  to  1,140/.,  which  was  to  be  considered  as 
so  much  capital  brought  into  the  joint  trade  by  Cookes  and 
Jacksonf  in  part  of  the  sums  they  were  respectively  to  brii^ 
in,  and  which  should  bear  interest  from  the  1st  of  Jufy  then 
last,  It  was  witnessed  that  the  parties  to  the  articles  cove« 
nanted  with  each  other  that  they  would  be  copartners  together 
in  the  business  of  ship  agents,  ship  brokers,  and  insurance 
brokers,  and  in  all  thii^s  incident  thereto,  and  in  all  sudh 
other  business  as  they  should  agree  upon,  for  the  term  of 
aeven  years,  to  be  computed  from  the  1st  of  Jufy  dien  last; 
that  the  stock  or  capital  of  the  Copartnership  should  consisi 
of  10,000/.  which  should  continue  in  the  same  during  the 
whole  continuance  thereof,  unless  Cookes  should  happen  to 
die  before  the  expiration,  in  which  case  4,000/.  was  to  be 
repaid  to  his  executors  or  administrators,  in  the  nuumer 
afterwards  provided  for;  and  that  as  Cookes  had  brought  in, 
and  should  continue  in  the  copartnership  dOring  the  whde 
continuance  thereof,  or  so  long  as  he  should  be  living,  4,000/. 
being  part  of  the  6,000/.  above  mentioned,  over  and  above 
the  proportions  which  Jackson  and  Maude  had  broiq;|it  in, 
it  was  agreed  that  the  joint  stock,  profits  and  effects  should 
be  liable  to  the  repayment  thereof,  and  in  case  the  m^^^ 
should  be  deficient,  the  other  parties  should  make  good  a 
proportion  thereof. 

The 


r. 
Sedgwick* 
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Hie  artides  contained  a  provinon,  that  all  losses  \rhicli  1818. 
should  arise  by  reason  of  bad  debts^  fire,  or  other  accidents,  jacksoj* 
ind  all  expenoes  which  should  be  occasioned  to  the  copart- 
nerahip,  riiovld  be  borne  and  defrayed  "las  follows;  50/.  an- 
naallj  bj  Coohes,  oat  of  his  separate  estate,  and  the  residue 
out  of  the  gains  and  profits  of  the  trade,  or  by  the  partners 
in  Ae  foUowing  proportions  \  three-aghths  by  Cookes,  three- 
eighths  by  JMclaofif  and  the  remaining  two-eighihs  by 
Maude. 

It  was  further  prorid^d,  that  the  parties  should,  on  the 
5lal  of  December  in  every  year,  or  as  soon  after  as  possible, 
make  up  and  pass  an  account  in*  writing  of  all  their  dealings 
and  transactions,  and  make  a  settlement  or  balance  thereof^ 
so  that  the  true  state  of  Ae  same  might  appear,  and  of  the 
profits  of  the  said  joint  trade,  and  how  much  was  coming  to 
each  of  the  partners ;  and  diat  the  amount  of  each  partner's 
share  of  the  gains  and  profits  of  the  business  should  be  car* 
ried  to  the  separate  account  of  the  parties  respectively  in  the 
partnership  books,  and  sudi  shares  respectively  should  then  be 
Bt  the  disposal  of  the  party  to  whom  the  same  should  belong, 
and  might  be  drawn  out  of  the  trade  by  the  parties  when  they 
ahonld  please;  and  that  each  of  the  parties  should  be  en- 
tided  to  receive  anierest  upon  dye  amount  of  his  capital  iii 
the  buaness  before  any  division  of  the  profits,  and  that  thd 
same  shooM  be  written  in  the  several  books,-  each  of  which 
aluNild  be  snbacobed  by  all  the  parties ;   and  that  such  ac^ 
comils^  so  passed  and  subscribed,  should  not  h^  opened  or 
«:aUed  id  question^  but  should  be  binding  on  all  parties,  their 
esieciilors  and  adoiinistrators,  unless  som6  special  error  to  th6 
anuNOit  of  30l.  or  upwards  should  appear  plainly  to  have 
escaped  their  notice,  and  riiould  be  discovered  three  years 
fjrofn  the  msdung  sp  of  such  accounts :  and  that  in  case  either 
of  the  partiea  shonld  lefuse  to  attend  to  take  such  accounts^ 
and  mga  the  same,  for  ten  days  after  being  reqiitred,  it  should 
be  inwfol  for  the  other  or  others  of  them  to  proceed  to  take 
such  ac:coant|  and  to  sign  the  same,  i^nd  to  call  to  his  or  Aeir 
.Vol*.  I.  X  assistance 
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1813.  )^«iHaqcl^  »Mcb  qthw  phip  )ig^,  ship  trok^»  Qr  iwBfy  ar  iif 

j^oui^ii  wunc^  broi^«r«  ««  bo  pr  tb^y  miglit  cbaoii«;  md  m^  w- 

9-  cQunUj  if  t$dkeo  aqd^  signed  bj  tbe  other  partm  vilhiQ  ihif ty 

*^  days  next  «fiter  Ae  es^pif^fi^n  pf  Mich  t«n  dnyi  tft^  om^ 


deCKuI^  akovid  Ue  fioid  i^nd  biiujlipg,  and  nvl  be  o| 
uiurav^Ued  by  the  partnar  or  pf^peri  m^\mg  lucb  dafauh,  bm 
be  coD«idared  coindiiaive  against  bim  Qr  tb^aa,  provided  a 
copy  of  vi^  account  be  delivered  to  the  noie  party  or  par- 
ties,  or  left  with  them  or  him  within  thirty  days,  acoompa- 
iiied  with  an  affidavit  aworn  before  a  Master  ia  Chancery, 
that  to  the  best  of  the  knowledge  and  belief  of  the  party  or 
parties  so  Mgnillg  wch  aoooimts,  they  were  ja<t  and  true  ac- 
counts betweaq  the  parties. 

It  WS4  further  pro? ided  by  the  articles,  that  no  right  of  sur- 
Tivomhip  d)ould  be  had  or  taken  by  any  of  the  parties  in 
ca^e  of  death ;  and  that  if  Cookes  or  Jackson  should  die 
dfiring  the  continuance  of  the  partnership,  the  executors  or 
adpinistratoca  of  such  of  them  as  should  so  die  should  be 
entitled  to  an  allowance  from  the  survivors,  or  frpm  Maude 
alone  in  Cil«e  of  both  thdur  deaths,  during  die  remainder  of 
the  p9^ership  term  of  seven  yean,  of  the  annuid  sum  of 
40Q/. ;  sni^b  allowance  to  be  scoured  to  be  paid  in  manner 
aftervardv  direeted  with  respect  to  a  deceased  partner's  share 
of  the  stock  a^d  profits* 

The  artiplea  further  deelaaed,  that  in  case  any  of  ^  par- 
ties  Khpuld  dif  vithin  the  partnership  tern,  his  executors  or 
adnunistrators  should  be  entitled  to  raceiiKe  from  tb^  somvora 
an  i|llowance  in  lieu  of  all  profits  from  die  day  of  the  tfiea 
last  ^ctu^  rest  up  to  tb»  day  of  sueh  decease,  in  pioportioa 
to  tbe  amount  of  the  profits  which  the  party  dying  should 
hav^  receii^d,  or  have  been  entitted  to  receive,  from  die  prcH 
fits  of  the  trade  from  the  day  of  the  commenoeaBciit  of  die 
partnership  up  ^  ibn  then  last  res^  in  case  two  frdl  years 
sh^aU  not  haye  el^pied  from  the  commeoceiaant  of  the  oo- 
partnership;  bnt  in  case  two  year»du>uld  hav« elapsed  priot* 
to  svch  lafft  rest,  dieu  b  propartion  to  the  profit*  accruing  m 

respect 
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Vttpect  of  such  two  years  immediately  preceding  such  la^t  1818. . 
rest;  and  that  such  allowance  should  be  paid  withiii  six  jj^p^^qv 
months  to  the  respective  bxteutors  or  admioistrators  of  Cookes  «• 

ead  Jttclc$on,  or  such  of  thera  as  should  die  within  th^  term 
aforesaid,  jmd  should  also  be  secured  to  be  paid  in  the  man* 
ner  iherein  directed  with  respect  to  the  share  of  a  party  dying 
durmg  the  copartnerriiip,  in  the  joint  stock  and  effects. 

The  articles  further  declared,  that  upon  the  death  of  any 
of  the  parties  during  the  partnership,  his  share  in  the  joint 
stock,  profits,  and  effiscts,  Up  to  the  Slst  o(  Dectmber  im" 
mediately  precedmg  bis  decease,  or  the  vabie  thereof  should 
be  paid  or  secured  to  his  executors  or  administrators  in  man- 
ner following ;   one-third  part  of  £,000/-  part  thereof,  with 
interest  at  51.  per  cent,  per  annum,  to  be  computed  from  the 
expiration  or  completion  of  Ae  partnership  term  of  seven 
years;  at  tbeeM  4>f  six  moaHis;  one  other  third  part,  with 
such  interest  as  aforesaid,  at  the  end  of  twelve  months;  and 
the*  remaining  one-third  part  thereof,  with  such  interest  as 
aforesaid,  at  the  end  of  eighteen  months,  next  ensuing  the  ek- 
piratioii  or  completion   of  the  partnership  term  of  seven 
years  5  and  the  surviving  party  or  parties  should  be  entitled  to 
retain  the  same  in  business  tmtil  such  respective  times,  upori 
giving  such  secuiity  as  after  mentioned :    And  as  to  all  such 
sums  of  money,  estate  and  effects,  as  shoidd  belong  to  and 
be  the  share  of  such  deceased  partner,  over  and  above  the 
said  2,000/.  and  particularly  as  to  4,000/.  which  Cookes  had 
brought  in  more  than  Jdcksdn  and  Maude,  die  same  respec- 
tively should  be  paiif  to  the  executors  or  administrators  of 
s«ch  deceased  partner  or  partners,  in  manner  following ;  one 
Afird  part  thereof,  widi  interest  from  the  day  of  die  death  of 
such  deceased  partner,  at  the  expiration  of  six  months ;  ano* 
dier  third,  virith  interest  as  aforesaid,  at  the  expiration  of 
twelve  months;  and  the  other  ttiird  part  thereof,  with  interest 
w  aforesaid,  at  the  expiration  of  eighteen  months  from  ijxe 
decease  of  such  deceased    partner;    iaind  that    the    same 
afaoidd  be  secured  td  be  paid  in  the  same  manner  as  the 

X  2  «,000/. 


3(«  CASES  IN  CHANCERY. 

1818.        ^flOOL  and  interest,  aftdihe  annual  allowance  were  secured* 
^'^        to  be  paid. 

jACI»Olf  ^  .1-1  '111  II 

r.  Toe  articles  further  provided,  that  on  the  decease  of  any 

QWiMc.     ^^  ^^  partners  during  the  partnership,  the  last  rest  or  balance . 
of  account,  signed  by  such  deceased  partner  and  die  surrivor. 
or  survivors,  should  be  referred  to,  and  what  should  then  ap 
pear  to  have  been  the  amount  of  the  capital  of  such  deceased 
partner  at  such  last  rest,  should  be  considered  as  his  capital 
at  ^uch  last  rest,  and  should  not  under  any  pretence  whatever 
be  canvassed,  disputed,  or  called  in  question;  and   further, 
that    in    case    any  of  the  partners  should  die  during  the 
partnership,  and  upon  or  after  such  decease  bis  repreaen- 
tatives  should  become  entided  under  the  provisions  before 
contained  to  the  payment  of  his  share  in  the  capital  stock 
and  profits,  and  to  the  payment  of  such  annual  allowance, 
it  veas  agreed  dwt  for  securing  the  payment  of  so  much 
money  as  the  full  value  or  share  of  such  deceased  partner^ 
would  amount  to  in  such  capital  stock  and  profits,  at  the 
time  therein  mentioned  and  provided  for  payment  diereof^ 
with  interest  as  aforesaid,  and  also  for  securing  payment  of 
the  annual  sum  ther^  agreed  to  be  allowed  to  the  executors 
or  administrators  of  the  party  so  dymg,  the  surviving  partner 
or  partners  should,  within  one  month  after  the  decease  of  the 
deceased  partner,  with  one  other  sufficient  surety,  beoome 
bound  to  the  executors  or  administrators  of  die  party  dying* 
in  one  or  more  bonds,  vridi  double  penalty,  conditioned 
for  payment  to  such  executors  or  administrator^  of  socii 
monies,  or  interests  and  allowances,  at  the  times  thermn 
mentioned;    and  that    the    surviving  partner   or   partners 
should  thereupon   become   bound  unto   the  executors    or 
administrators  of  the  partner  so  dying,   in^  one  or  more 
bonds  of  suflScient  penalty  for  indemnifying  the  executors  or 
administrators  of  the  partner  so  dying,  and  their  or  his  Ismcls 
and  tenements,  goods  and  chattels,  from  all  debts  and  duU^ 
which  at  the  tune  of  his  decease  were  joindy  owing  bjr  the 
partners,  to  any  person  or  persons,  for  any  matter  or  tbing 

tottclxingr 
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^(Hkhing'OT  on  account  of  the  joint  biuiness  and  partnership,        1818. 

aod  frooi  all  actions,  suits,  and  expences,  for  or  about  the      yTXw}* 

fiamc  debts  and  duties,  whidi  debts  and  duties  the  surviving  v.      - 

J.J  1       •  /.   .  11  .     .     Sedgwick. 

pai tners  did  agree  to  pay  aod  satisfy  m  good  and  convenient 

time  :  And  that  the  executors  or  administrators  of  the  party 

so  dyifig,  upon  the  execution  of  such  bond  as  aforesaid, 

sbouM  assign  and  release  unto  the  survivkig  partner  or  part 

ners,  all  |he  share  and  interest  of  such  executors  or  admini^ 

stratofs,  in  all  the  estate  and  effects  (other  than  such  debts  as 

were  next  thereinafter  mentioned)  gains  and  profits  of  the 

partnership,  which  at  the  time  of  his  death  were  due  and  did 

belong  to  the  parties  upon  account  of  the  said  business : 

And  it  was  further  provided,  that  in  case  any  of  the  parties 

should  die  during  the  partnership^  then  all  such  bad  and  des* 

perate  debts,  owing  to  or  on  account  of  the  business,  as 

should  not  have  been  deemed  and  accowited  at  a  good 

estate,  and  as  such  cast  up  and  included  in  the  yearly  ac-» 

count  to  be  made   up  and  stated  as  aforesaid  (if  any  such 

account  or  accounts  should  have  been  slated)  should  with  all 

convenient  speed  be  divided  between  the  surviving  partner  or 

partners  and  the  executors  or  administrators  of  the  deceased 

partner,  in  proportion  to  their  respective  shares  in  the  clear 

profits  of  the  joint  business,  and  thereupon  the  surviving 

partner  or  partners,  and  the  executors,  and  adminiatralors  of 

the  deceased  partner  should  give  unto  each  other,  and  his 

and   their  executors  ai)d  administrators,  full  power  to  sue 

for  and  receive  their  respective  shares  of  such  bad  debts. 

Hie  pnrtaership  was  carried  on  by  the  parties  to  the  arti* 
cles  till  the  10th  of  Ja^mar^  1815,  when  Cook^  died.  At 
his  death  the  partnership  books  were  much  in  arrear ;  no  ac-» 
counts  bad  ever  been  signed  by  the  parties  as  provided  ;by 
the  artijcleSj  altboij^h  for  some  o(  the  yea^s  sketches  or  drafts 
pf  Mich  apcounts  had  been  made  out,  but  not  till  a  consider^ 
able  time  after  the  end  of  the  years  to  which  they  referred.* 
fof   the  years  1813  and  18H,  ^either  any  ac^ouota  nor 

sketches 
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1818.       tketcbes  of  luscounU  had  b^ii  nladc  out.    On  the  27th  Juhf 
Ji^«      1815,  Jaclmn  and  J.  M.  Maude,  together  with  Edmund 
^'  Maiide,  as  their  itaitty,  ey^mted  a  bond  to  die  executort  rf 

^"*^^*^'*     Coo*e»,  in  the  penalty  of  lOfiOOL  with  a  condition  recititig 
the  articles  and  the  death  of  Cooke$,  and  that  Jjackson  and 
J.  Mi  Maude  had  paid  to  the  executors  the  proportions  <rf 
the  allowance  of  the  mmual  sdm  of  400/.  mentioned  in  the 
articles,  and  had  also  pnd  to  them  at  or  before  the  exeeu^ 
tion  of  the  bond  1,333/.  6l.  8d*  being  one-third  part  of  the 
4,000/-  with  interest  from  the  death  of  Cookei,  pursaadt  i6 
thb  articles,  but  that  no  other  paysient  had  been  maide  16 
them ;  that  the  partnership  term  of  seten  jreats  expired  on 
the  Ist  of  July  then  instant,  and  that  die  actotihts  of  the 
partnership  were  ndt  made  up  and  passed  upon  or  after  M 
Slst  of  Dec^mbtr  in  each  year,  as  agrted  by  the  articled,  «i6 
ihat  the  tme  state  of  the  same,  and  of  the  proiiu.  And  bow 
much  was  commg  to  the  representatives  of  Cddkes,  did  not 
at  that  time  appear,  but  that  it  had  been  agreed  that  the  plain- 
tiffs sboold  in  the  mean  time  execute  the  bond  With  the  cbn* 
dition  after  mentbned^  it  was  declared  th^t  if  the  plaiiitlffil 
should  pay  to  the  defendants  tlie  «um  of  money  afterwatds 
mentioned  at  the  times  afterwards  expressed,  vis.  666/.  13s.  4d. 
being  one-third  part  of  the  said  sum  of  2,000/.  with  in- 
terest at  five  per  cent,  to  be  computed  from  the  1st  of  July 
then,  instant,  on  the  1st  of  Jannnry  1816;   666/.  I3s.4d* 
with  interest  after  the  same  rate,  on  the  Ist  of  Jti/y  1816; 
j666/.  135.  Ad,  widi  interest  at  the  same  rate,  and  to  be  eota^" 
puted  as  before  mentioned,  on  the   1st  of  Januofy  1817  ; 
1,333/.  6s.  Sd.  another  third-part  of  the  toid  sum  of  4,000/. 
with  interest  at  the  same  rate  to  be  computed  fit>in  the 
lOlh  of  Jniwflry  then  last,   on  the  10th  of  Jaittfarsr  1816, 
and  the  further  sum  of  1^333/.  6l,  8d.  with  interest  at  ibtf 
rate  aforesaid,  from  die  lOdi  of  Jamaty  then  laat,  «n  die 
lOdi  of  July  1816 ;  and  ako  if  Jackmi  and  Maude  should 
pay  to  the  defendants  .at  the  time  and  in  manner  stipdated  in 
01^  articles^  and  with  mterest  as  ih^in  mentioned,  aH  snch 

sums 
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litto  as  ^ottld  b^ldng  to  and  ht  the  riitire  of  Cookes,  abote        18i8. 
the  two  sums  of  2,000/.  and  4,000/.  of  and  in  the  joint  capital      ^  ^^^^  - 
fttock,  &ild  effeet^y  and  profits  of  the  trade  Or  otherwise  h6w-  v« 

^tit\€T,  uftdclr  of  by  virtue  of  all  or  atiy  of  the  stipulations  ^■®®'^»^*' 
contained  in  the  articles,  and  not  exceeding,  together  with 
the  1553/.  6s.  8 J.  before  particularly  mentioned^  the  sum  of 
10,000/,  for  the  purpose  of  ascertaining  the  stamp  duty^  the 
bond  should  be  void.  And  in  case  upon  settling  the  accounts 
of  the  daid  partnership  it  should  be  found  that  the  represen- 
tatives of  the  said  Bichdrd  Cookes  were  not  entided  to  re- 
ceive so  much  money  as  the  whole  of  the  said  sums  of  2,000/. 
and  4,000/.  a  proportionable  abatetneni  should  be  made  from 
the  last  of  the  payments  thereby  conditioned  to  be  made. 

It  appeared  that  several  sums  amounting  to  upwards  of 
S,400/.  had  been  paid  by  the  surviving  partners  to  the  execu- 
tors of  Cookes,  on  account  of  the  bond :  and  that  previous  to 
the  51st  of  December  1814,  various  shipments  of  goods  and 
other  adventures  which  the  partnership  had  entered  into  were 
depending  and  unclosed,  the  results  of  which  were  unasqgr^. 
tained,  but  which  it  was  then  highly  probable  would  be  at- 
tended with  tosses,  and  that  in  some  instances  losses  had  since 
actually  taken  place. 

The  bill  was  filed  by  the  surviving  partners  and  their  surety 
in   the  bond,  against  the  executors  of  Cookes,  insisting  that 
the  balance  of  profit  and  loss  on  the  copartnership  concern 
op  to  the  51st  of  December  1814,  ought  to  be  ascertained, 
by  ooosulting  the  result  of  all  engagements  in  business,  in 
vrbich  the  firm  was  then  embarked,  and  for  which  the  firm 
was  lesponsible ;  that  the  monies  which  the  defendants  were 
entitled  to  receive  from  the  plaintiiFs,  in  respect  of  Cookes* 
tknan  in  the  copartnership  business,  at  the  time  of  the  execu- 
tion of  the  bond  did  not  exceed  3,000/.  being  less  than  the 
money  which  the  plaintifis  had  paid  to  them ;  that  the  before- 
mentioned  losses  having  arisen  from  engagements  entered  into 
boH&Jidt  by  the  firm  before  the  Slst  of  becemler  1814,  ought 

to 
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1818,        to  be  tn-ought  into  the  partnership  account,  and  the  loss  bomq 

jAcnoN       ^y  *^  *™'  inasmuch  as  it  could  not  be  known  on  the  31st 

•.  of  December  1814,  what  would  have  been  the  result  of  such 

BDowicK.    ^gjjg^m^Qjj^  although  it  was  evident  that  in  many  of  ihem 

heavy  losses  would  be  sustsdned. 

The  bill  then  prayed  an  account  of  the  partnership  deal- 
ings,—that  the  share  of  Cookes  at  the  time  of  his  death  might 
be  ascertained, — an  account  of  all  sums  paid  by  the  plaintiffs  in 
respect  of  the  share  of  CooAw,— that  the  defendants  might  pay 
to  the  plaintiffs  wliat  they  should  appear  to  have  been  over 
paid;— that  the  bond  might  be  delivered  upon  the  defendants 
being  paid  what  should  appear  due  to  them ;— and  an  injunc- 
tion against  proceeding  at  law  on  the  bond. 

The  defendants  by  their  answer,  insisted  that  according  lo 
the  true  construction  of  the  articles,*  the  accounts  should  be 
settled  on  or  down  to  the  Slst  of  December  1814,  according 
to  the  state  of  the  partnership  transactions  on  that  day,  and 
that  such  accounts  when  so  adjusted  should  be  bindii^  and 
conclusive  on  all  parties,  unless  an  accidental  error  to  the 
amount  of  30/.  or  upwards,  should  be  discovered  therein ; 
and  that  no  subsequent  transactions  whether  of  profit  or  loss 
should  be  brought  into  the  account,  or  any  subsequent  losses 
or  profits  of  the  tlien  depending  adventures  should  be  brought 
into  the  account  either  to  the  debit  or  credit  of  Cookesj  or 
of  any  partner  who  should  die  before  the  expiration  of  the 
term  :  and  that  they  ought  not  to  bear  any  part  in  any  losses 
sustained  by  bankruptcies,  which  had  happened  since  the 
death  of  Cookes,  of  persons  indebted  to  tlie  partnership,  who 
at  his  death  were  believed  to  be  solvent. 

A  motion  was  now  made  on  the  part  of  the  plaintiffs  for 
an  injunction  to  restrain  an  action  at  law  brought  by  the  de- 
fendants on  the  bond. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Collinspn,  in  support  of  the 
nioUon>  contended,  that  the  parties  having  deviated  from  the 

mode 
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modfi  prescribed  bj  the  articles  for  settliog  the  accoap^ 
Hutt  part  of  the  articles  w^  in  eflfect  put  ao  end  to^  apd  the 
f  ccounts  must  be  taken  as  ir^  onjinary  cases,  wher^  there  i^ 
no  stipulation  on  the  subject.  Indeed,  the  clause  itself  if  li^ 
terally  construed  imports,  not  that  the  accounts  to  be  annually 
taken  must  specify  all  the  transaptipps  in  which,  the  partner- 
ship should  be  eiq[^ed^  but  that  such  items  only  were  to  be 
extracted  as  would  shew  the  profiu,  and  that  such  profits 
9hould  be  carried  to  the  account  pf  each  partner ;  but  unliqui- 
dated transactions  could  not  be  included  in  the  statenient, 

Sir  Samuel  RamiUy  and  Mr.  JRoupdlf  caaiti,  contended, 
that  the  accounts  having  been  agreed  to  be  annually  taken, 
the  Coiirt  would  consider  the  parties  tp  be  as  ipuch  bound  as 
if  they  had  been  actually  taken  pursuant  to  the  agreement. 
If  they  had  been  made  up  in  the  mode  and  at  the  time  sti-* 
pulated^  no  subsequent  events  could  have  been  brought  in. 
It  was  impossible  from  the  extensive  nature  of  the  business 
that  the  accounts  could  be  closed  at  the  exact  times  pror 
vided  by  the  articles. 

The  LoBD  Chancellob.  This  deed  does  not  contem^ 
plate  that  the  parties  should  be  exporters  of  goods,  nor  any 
thing  but  ship  agents  and  ship  brokers.  The  question  is, 
whether  their  omission  to  settle  the  accounts  de  anno  in  annum, 
is  not  evidence  of  their  waiving  the  agreement  on  that  subject, 
and  whether  the  circumstance  of  their  entering  into  dealings  of 
this  sort,  is  not  evidence  that  they  meapt  to  waive  it.  My  pre- 
sent opinion  is  in  favour  of  the  plaintiffs.  Where  there  b  no 
special  i^eement,  the  accounts  mtist  be  taken  on  the  ordinary 
footing.  Where  there  are  special  agreements  they  must  be 
abided  by  if  they  appear  to  have  been  acted  on  by  the  par^ 
ties ;  but  if  not,  the  articles  must  be  read  as  if  they  contained 
no  such  stipulations.  There  is  no  difficulty  in  applymg  the 
articles  to  the  business  these  parties  were  carryhig  on  at  the 
^me  when  they  were  executed ;  but  if  they  chose  afterwards 

to 
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161  ft.       to  istgmfi  hi  ft  kodftete  lb  yAAAi  Ae  opeftitidtl  of  At$t  Ittm^ 


would  hMt  Wdtked  Ittjilriiccf^  t  My  that  died^  &re  &rticlel 
Vhidi  WOttM  hot  hft^e  b^n  dnlWit  tvitik  feftsfefle^  id  Sttdi  ft 
Sioowicx.  ||||3}|^el»,  ftdd  thtir  ftfte^Vtifib  eng&gitlg  iu  SUch  1^  fausitiM 
At&m  th«  ftittoti  why  (fueh  «tip\iktldii6  ^tte  not  tkttsA  upoii  : 
ntA  if  tii6y  aft^rwai^  ttr^tit  oti  frofli  ct&y  to  diiy  ^tboat  at- 
tdhdlng  16  tb^Kd  stiptdiitioiii,  it  is  itiiposribk  now  to  ^j,  tiut 

ihdy  ate  to  be  eOh^id^r^  fti  ill  forcd.  t  will  i^d  Oi^  ftrticle^ 
and  if  OA  th«  p^tufid  I  do  dot  diatige  my  opitiioo^  t  urn  to 
Ibe  ottddfttood  lur  dfedilKAg  in  fitvotti"  of  tbfe  tiidiion. 


■AMfaaU 


Ob  a  ftubftquent  day  an  tq)iiDclion  Wm  gNdlcd  aa  f i*]fdL 


$^ 
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I0l)i  March,  J818. 
IT  is  hereby  ordered^  that  in  future  all  refer-  Refmneei  of 
lences  of  atiswers  of  defendants  for  insufficiency^  ^SSeL^,  ^ 
or  for  scandal  and  impertinence,  or  for  imperti-  SSSiS,  to" 
nenbC)  itiade  in  thf»  same  cause,  be  made  to  the  MuttrT ' 
same  Master :  And   it  is  further  ordered,   that 
where  answers  of  defendants  )iave  been  referred 
for  scandal  and  impertinence,  or  for  impertinence, 
and  the  Court  shall  afterwards  refer  the  same  for 
insufficiency,  the  latter  reference  be  majde  to  the 
}aipe  ^f  aster  as  the  former  reference. 

ELDON,  q. 


August  5th,  1818. 
WHEREAS  it  is  expedient  that  the  present  whew  notice 

^^  •  .of  motion  is 

practice  of  the  Court,  with  reference  to  costs  in  given,  and  no 

.  ,  .   ,  ^.  i?  .•  •  1  motion  made, 

cases  in  which  notices  of  motion  given  are  aban-  forty  shillings 
doned,  should  be  altered : — It  is  therefore  hereby  pJd  by  the 
ordered,  that  from  and  after  the  26th  day  of  Octo-  thirnotici"^ 
iernext,  if  a  party  gives  notice  of  motion,  and  davit  fiu5," 
docs  not  move  accordingly,  he  shall,  when  no  Jftdrvltu*" 
affidavit  is  filed,  pay  to  the  other  side  forty  shil-  b^ixS!*^. 
lings  costs  upon  the  production  of  the  notice  of  ^^^^^J^ 

moiion,  .achcoits. 
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motion ;  but  when  an  affidavit  is  filed  by  either 
party,  the  party  giving  such  notice  of  motion,  and 
not  moving,  sl^all  pay  to  the  other  side  costs  to 
be  taxed  by  the  Master,  unless  the  Court  shall 
direct,  upon  production  of  the  notice  of  motion, 
what  sum  shall  be  paid  for  costs :  And  let  this 
order  be  entered  with  the  Registrar,  and  fixed 
up  in  the  offices^of  thf  Six  Clerks,  and  the  Regis- 
trar of  the  Couir, 
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IN  BANKRUPTCV. 

'.  LoBD  Cu ANCEI.LOB. 

'  Slst  August f  18]8<     ■ 
.  WHEREAS  it  hath  been  hitherto  the  practice  NocoimiiImIob 

,  ^  ,  ^      *        .  of  Mnkniptto 

on  the  petition  of  the  bankrupt  with  the  consent  be  lupeneded 
of  the  creditors  who  have  proved  debts  under  the  creditontiu 

.     .  .  1     •  .  •      •'  •fter  the  le- 

commission,  to  issue  a  supersedeas  on  a  petition  coodmeetuift 
presented  after  the  first  and   before  the  second  miisioaen  he- 
meeting,  and  in  some  cases  when  the  petitioning^  the  Mcoad  ^ 
creditor  alone   may  have   proved  his  debt    and  JSiuonto^ii* 
»gned  such  consent,  without  the  concurrence  in,  Kp^med, 
or  knowledge  of  such  proceeding,  by  the  greater.  ?"  bySfci^ 
number  of  the  creditors : — I  do  therefore  order,  ^JouraSe^^ 
that  in  future  no  commission  shall  be  superseded,  l^^^l^y^ 
on  the  ground  of  such  consent  of  all  tlie  credi-  J^jJ^o^'J^; 
tors  who  shall  have  proved  thdr  debts   having  »^J|{|JK^*^ 
been  gives,  until  after  the  second  meeting.  .  Apd 
I  do  further  order,  that  on  the  Commissioners, 
being  satisfied  at  the  second  meeting  that  a  peti-; 
tion  will  be  presented  for  superseding  the  com-, 
mission,   with   the  consent  of  all  the   creditor^- 
who  shall  have  proved  debts,  that  the  Commis- 
sioners do  in   such  case  adjourn   the  choice  of 
Assignees  to  some  future  day,  in  order  to  give  the 
opportunity  of  presenting  such  petition  for  a  su- 
persedeas in  the  manner  hitherto  accustomed. 

ELDON,  C. 


ME* 


MEMORANDA. 

ON  the  last  d^^y  of  TVw'j^  Term  1818,  fFU- 
liam  Taddjfj  of  the  Inner  Temple^  Esquire,  was 
called  to  the  degree  of  Seijeant  at  Law,  and  gave 
rings  wid^L  thU  ittotto,  "  Mos  et  Ltx^ 

In  Trinity  V^ication  1818,  Lord  Ellenborough 
resigned  the  offiqe  of  Chief  Justice  of  the  Court 
of  King* 8  Bench.    He  was  succeeded  by 

Sif  Charles  Abbott^  Knight^  one  of  the  Judges 
of  the  Court  of  King^s  Bench,  who  having  been 
sworn  into  office  befpre  the  Lord  Chancellor  on 
the  4th  of  Noioember^  took  his  seat  as  Chief 
Justice  on  the  1st  day  of  Jtfichaelmas  Term. 

In  the  s^pfieV^catipuSir  Fifc^ry  Gibhy  Kni^bt^ 
resigned  thq  office  of  Chief  Juatice  of  the  Court 
Qf  Common  Pl€0s.    He  W5^s  succeeded  by 

Sir  Robert  Dallas,  Knight,  one  of  the  Judges 
of  Oie  same  Court,  who  was  sworn  into  office 
before  the  Lord  Chancellor,  on  the  5th  of  Novem- 
ber, and  took  liis  seat  as  Chief  Justice,  on  the 
1st  day  of  Michaelmas  Term. 

In  the  course  qf  the  same  Vac^tiofl  4rchibali 
Cullcn,  Enquire,  of  the  Afiddh  Tmph,  IVillian 
P^e;7, .  Esquire,  oS  UncoW^  Inn,  William  Wing^ 
Jield,  Esquire,  of  Lincoln's  Jnn,  IVifliam  Hornet 
Esquire,  of  Lincoln's  Inn,  and  George  Heald, 
Esquire,  of  Gray*s  Inn,  were  appointed  to  be  of 
the  number  of  His  Majesty's  Counsel  learned  in 
the  law. 

END  OP  THE   SECOND   l^ART. 


The  Reader  is  requested  to  make  the  following  Correctlolii« 

Ptge  M,liM    6,  Eme'^witfaCMts.'' 

—   tr%   —  ff«  Erase  the  Comnui,  and  for  <<as'' read  <<  or." 

«-   186,  »  f9y  For  «<  his  widow  and  children"  read  "  bis  children/ 

m^   ftSO,  ^    If  For  <<  in  the  same  year"  read  **  in  the  jrear  2807/ 
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GREENE  V.  WIGLESWORTH.  Roiw, 

rpHOMAS  GREENEy  by  his  will,  dated  the  Sd  of  A  teitator  hay. 

J-    September  1796,  devised  his  freehold  estates  in  Cocker^  ^iaeJall  lus 

ham  and  Skerton,  and  his  copyhold  estates  in  the  manor  of  2S!tii  tn^to 

Slyne^wiihrHesi,  all  in  Lancashire^  to  Legh,  Clowes,  and  convey  to  his 
T  ^        '  ^  .  f  ton  and  hi* 

Ijong,  tor  sixty  years,  upon  trusts,  for  securing  an  annuity  itsoa,  in  itrict 

of  1,000/.  to  his  wife  during  her  life ;  and  subject  thereto,  J^^^Sanin- 

be  devised  the  same  unto  and  to  the  use  of  the  defendants  ^f^  to  hU  nt' 

pbew  ana  bii 
Henry  fViglesworth,  Robert  Bradley,  and  George  Tennant,  inae ;  by  a  eo. 

and  their  heiiB,  Upon  Trust  (subject  to  some  intermediate  ibat  a  power 

trusts)  to  convey  the  same  to  the  use  of  the  testator's  son  jj®^  ^"^ 

nomas  (the  plaintiff)  for  life,  when  he  should  attain  the  age  abUng  tbe 
^  «.,r  ttiiiteea,  witb 

of  twenty-one ;  Remainder  to  the  same  trustees  to  preserve  content  of  tbe 

contingent  remainders;  Remamder  to  the  sons  of  the  plaintiff  ^"{be  ata^^ 

successively  in  feil  male;   Remainder  to  hia  daughters  as  tothenepbew, 
''  '^  °  on  bii  agreeing 

tenants  in  common  in  tail ;  •  Remainder  to  the  testator's  to  assume  tbe 

second  and  other  sons  successively  in  tail  male ;  Remainder  name,  and 

by  a  lecond 
codicil  directed  that  tbe  Settlement  sbonld  contain  usual  powers  to  tbe  trustees, 
Aviih  the  consent  of  the  tenants  for  life,  and  guardians  or  infiint  tenants  in  tail 
in  possession,  to  sell  "  all  or  any  part  **  of  the  estates  :^Held,  that  the  special 
power  was  not  revoked  by  the  general  one,  but  that  the  settlement  must  contain 
both. 

Vol-.  I.  Y  to 
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to  the  testator's  daughters,  as  tenants  in  common  in  tail; 
Remainder  to  his  sister  Margaret  Bradley  (or  life;  Remainder 
to  his  nephew  Robert  Greene  Bradley  for  life,  with  remainders 
over  to  his  issue,  and  to  other  persons. 

The  testator,  by  a  cqdif  il,  d|itef|  tl^e  £3d  of  Jugust  1799^ 
after  reciting  the  devise  for  the  term  of  sixty  years,  for  secur- 
ing the  annuity  of  1,000/.,  and  that  the  lands  at  Cockerham 
and  Skerton  being  quite  ample  security  for  that  purpose, 
therefore,  ai^  ^  Mt^^'^S  ^^  tfou^  of  having  his 
trustees  admitted  to  the  copyhold^  he  revoked  the  devise  a» 
to  the  copyhold  estates  within  Slyne  and  Hest^  and  gave 
other  estates  to  the  trustees  fbr  sixty  years  for  securing  the 
annuity:  and  after  devising  all  his  freehold  estates  at  Cocker- 
ham,  and  aIM|lf  oo^j^pU  ^ftotff  ^tl^u.tlii^  iff por  of  Sfyne- 
with'Hesti  to  the  defendants  Ifiglesworih,  J2.  Bradley,  and 
TeRfian^  aq^.  thair,  l^iips,.  iiyon  the  tf i|ft9. 19  thq  mtiU,  n^n- 
tHWdy  tl^.  codipU.  pprpqwdfcj.  ia  t^ie  fiP^l)o^«  woi:ds: — 
^  ^bMW  Vfff,  scft  T^bfi/npi  h^ing  bfid .  tjie  mi^^^tm  t^  l^e 
*f  hifirn  iQ  I^t\i(^  m»y  pejrbtn^  er^pr  apm^  otb^r  paw^  of 
'/  ^.  l^m^ofn  W,La^(iihi^e^  whi^  I.  dp.  UQt  ^sk;  aaii  il 
''.4j§99  ao.  happ^il  t|iat.  it,  vs^^  b^  convA|^^«t.  to  nv  n^ew 
**J^b^  Greene  BiTffdify  %Q  pivt:bMfi  iQy.esla^  aj^i^ivc; 
'^a«d,Nng  4a49oiv  tha^t  the  sanp^  rai^  be  h^slaod^e^yoj 
'')  1^  01^.  o£  n^  w/ortjbgr  fathar^s  dft^cpdnnts^  I,  tbwpfwt  onki 
'fiUiddireipt  that  a.  proper  claiuie  should  b^  i^^rt^  ia.  tim 
"^xxinyeyfip^.  i%  t^\  direct^  by  my  will,,  to  enable  the 
''  truste^s^tbgreia  to.  be  nanoie4,.and  fbr  a  valuat^  con^cfernT 
"  ^m  *^.*e  reqpfat  of  my  said  891V  to  granl,  si^rendei^  ai94 
<<  cqpvqr,aU  or  ai^  of  my  estate  at  Slyn^,  upto  the  said 
^''RjG.Bra4Uyp  and  his  heirs,  fr«ed  and  disi;ba^  fcom 
''  the  said,  entails,  on  his  the  atid  R,  G.  Bradlgf's  agneemg 
*'  to  assume  the  name  of  Greene  instead  of  Bradley.*"  And 
th»  testator  directed  tha  money  arising  from  the  ^e  to  be 
laid  out  in  purchase  of  other  estates  in  any  part  of  Great 
Britain,  according  to  the  direction  of  his  son,  to  be  settled 
t9  the  same  uses  as  the  estate  at  Slyne. 
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Byanolbeir  codiciiv  dated  dn  dSd  of  Jprii  1809,  di^        ^^^' 
testeter  «nub  Pontiff  aiCbnAicnis  hf  lis  wilt  udi  Sntt  eodifcil,       (fREiji^ 
rnni  canArttt^d  ami  repuUiaii^d  the  samie  aa  alteied.    Tlie  ^^• 

SMoild  c«Adi  Asa  proeeetkd  as  foUowa: — ^  1  dk>  heiel^  h^or^. 
*^  farther  fbdate  aUd  direct^  that  dM  aatdeaaeot  by  mj  aaid 
^'  will  directed  to  be  made,  as  thdNitt  nuatianed^  shall  co»- 
''  tain  usual  and  common  powers  to  the  tnisteesi  with  tlie 
^  cfttisa&t  of  the  teaanta  faa  Irife  in  pote^im,  aid  of  the 
'^  gKaadiana  of  tenatita  hi  lail  iik  poscasaidn,  darner  ^ 
^^  niinofi^  of  subh  tetiasta  in  UBiiVy  ta  sdi  andf  eskthaigr  aU  or 
^  ^  part  afthfe  lands  and  hanedttttoantdavisec^  bf  DayaelMl 
•**  uiilv  and  dii«cl«d  to  b^  purdiased  md  seiakd  as  dierein 
^  nlcntiotted,.  aitd  for  biyh^  om  the  aioii^  aniaag  bj  slieh 
^  aalasv  or  for  ei|UaU«f  ef  es«)hafl^e,  hi  ti3e  putcbaae  df  fre^ 
««  hold^  copyUoldj  or  Cttstotttaty  hnda  or  beradittiidaiti,  io 
'^  bm  se(UM  to,  rtp6n)  ^fdUndar  did  sitMiiiH|r  uses,  trials, 
^  aild  po^fem  of  lay  said  wil),  qnd  alsb  etaustfs  far  gi^rit^ 

recei|Ms,  and*  ^  appolrilivig  new  trbsteed,  md  elittisaa  of 
''  iildisnidtf,  aitd  altsucih  oifter  uMied  mid'rea^iiabiaf  ehua^ 
^'  and  pr6v1rio(f»;  tft  hf  dtJixmi  ih  the  foW  ^tt'  be  adVfd^ 
^  aMd^  ^l^tbved.  Atui  I  ti^r^/rttttfy  atiid  cdilfirM  n<ysaid 
'<  wdl  aHd  codkjl  so  attt¥ed^  tf of^attid;" 

Tli0min6MMi  die  t«bt&^s  dM^sC^;  Ratiif^dttlM^d  the 
age  of  tWtemjNMfe, iSk*  his  »iH  afeAMff'fgfttee)^,  SHidt^, 
^nd  TemiatU,  die  testator's  widow,  hi^si^erMargarel'IShad'' 
let/,  and  her  son  Robert  "Greene  Bradley ;  praying  a  declara- 
OOn^'thatu^dWftHie^emi^trti^onoff  did  wiU  and  codfeils, 
lh#re?  oitght  ta  be?  ir^ie^tid  iflf  the  selfleiAeht'^aAtf  cdnve^aik-e^ 
dlreicC^  b^  the  will  aitd  codkil^,  a*  power  of  s^tRng  ahd 
oadHMgingy  according  to  the  dvrecti6n^  of  th^  second  codStil, 
aM  iher  esMCI  devised  by  the  will  and  codi<iil^y  aM  a}!  mhcr 
lands  siil^^  purchased  upoiV  th^  same  trusts,  including  ais 
weW  the  estate  at  Styne,  as  the  other  csfates  of  th*  testator : 
and  that  the  defendants  Wiglesworth^  R,  Bradley,  and  Ten- 
nant,  might  execute  a  settiem'^nt  of  aM  suth  estates  accord- 
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ingly,  subject  to  the  provisions  for  securing  the  amiiiiCy  of 
IflOOL,  and  diat  the  plaintiff  might  be  let  into  possession. 

The  cause  was  heard  on  the  28th  of  June  1815,  when  it 
was  referred  to  a  Master  to  approve  of  a  settlement  and  con- 
veyance, according  to  the  intention  of  the  testator,  and  to 
state  the  same  to  the  Court  (a). 


The  Master,  by  his  report,  dated  the  £2d  of  July  IB16, 
approved  of  the  draft  of  a  settlement  containing  the  usual 
powers  to  the  trustees,  with  the  consent  of  the  tenants  for 
life  in  possession,  and  of  the  guardians  of  tenants  in  tail  in 
possession  (during  the  minority  of  such  tenants  in  tail),  to 
sell  and  exchange  all  or  any  part  of  the  lands  devised  by 
die  will  and  first  codicil  to  the  defendants  the  trustees,  and 
the  lands  directed  to  be  purchased  and  settled,  with  the  ex- 
ception of  the  estate  at  Slyne,  in  respect  of  which  a  special 
power  was  inserted  in  the  draft,  enabling  the  trustees,  at  the 
plamdff 's  request,  and  for  a  valuable  consideration,  to  convey 
the  same  to  the  defendant  Robert  Greene  Bradky,  and  his 
heirs,  on  the  conditions  expressed  m  the  first  codicil. 

An  exception  was  taken  by  the  plaintiff  to  the  report,  on 
the  ground  that  the  general  power  ought  to  include  the  estate 
ztSfyne;  and  that  the  special  power,  in  respect  of  the  estate 
BtSfyne,  ought  not  to  have  been  inserted  m  the  draft,  or  if 
inserted,  that  the  general  power  ought  to  have  been  also  in- 
serted without  such  exception. 

Sir  Arthur  Piggoit  and  Mr.Pqpyi  m  support  of  die  ex- 
ception,  contended  that  the  special  power  of  sale  contained 
in  the  first  codicil,  was  revoked  by  the  general  one  ghren  by 
the  second.  The  second  codicil  begins  by  making  some  al- 
terations in  the  limitation  of  the  estates,  and  notices  some 
interlineations  in  the  will,  and  dien  confirms  and  republishes 
the  will  and  codicil  so  altered;  and  after  dedaring  that  the 
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•ettlement  shall  coiitain  a  power  of  sale  and  eichange,  con- 
icludea  by  ratifying  and  confirming  the  will  and  codicil  ''  so 
altered  as  aforesaid/'  The  second  confirmation  could  only 
refer  to  the  alteration  made  by  the  introduction  of  the  general 
power  of  sale.  It  could  not  be  the  intention  of  the  testator 
to  except  the  Slyne  estate  from  the  operation  of  the  second 
codicily  for  he  expressly  provides  that  the  general  power  is 
to  extend  to  *'  all  or  any  part  *'  of  the  estates  devised  by  bis 
vrill.  These  words  the  Court  cannot  possibly  reject.  They 
are  clear  and  unambiguous,  and  will  not  admit  of  a  construc- 
tiouy  by  which  a  part  of  the  estates  are  to  be  excluded,  more 
espedally  if  such  exclusion  is  to  be  by  reference  not  to  a 
subsequent  instrument,  but  to  one  executed  many  years 
before,  contrary  to  the  rale,  that  if  there  be  an  inconsistency, 
the  latter  instrument  is  to  prevail.  It  was  never  aligned  that 
the  clear  and  unambiguous  words  of  a  codicU  could  be  af- 
fected by  those  of  another  codicil  of  prior  date.  The  codicils 
will  admit  of  only  two  constructions :  either  that  the  first 
power  of  sale  is  revoked  by  the  second,  or  that  both  are  to 
stand.  But  the  report  is  consistent  with  neither  of  these 
constractions.  The  Master  has  considered  that  the  first 
power  alone  shall  stand,  that  the  Slyne  estate  is  included  in 
the  first  power,  and  excluded  from  the  second.  If  the  first 
power  aJone  is  to  stand,  much  inconvenience  must  necessarily 
follow.  Hie  estate  cannot  be  sold  to  any  other  person  than 
R»  G.  Bradley.  Supposing  him  to  refuse  to  become  the 
purchaser,  either  as  objecting  to  the  price — or  not  choosing 
to  take  the  testator's  surname,  the  estate  can  never  be  sold. 
Under  ibe  general  power  of  sale,  the  trustees  might  sell  to 
R.  G.  Bradley,  for  a  power  to  sell  to  all  the  world  rnunt 
necessarily  include  a  power  to  sell  to  an  individual. 
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Mr.  JBe/2  and  Mr.  JZoti|)e//  for  the  defendant  Robert 
Greene  Bradley,  argued  that  the  general  power  giv^n  by 
the  second  codicil  was  not  inconsistent  with  the  special  one 
contained  in  the  first :  that  the  true  construction  of  both  ini- 

stnunents 


V, 

ITiciss. 
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1818.       tCniniCiitf  WM,  tlMt  if  R.  G.  Bradky  rfiould  not  exeitwe  hia 
JJ[Jj^^      rjglit  of  pre-eonptiony  Ae  trustees  should  fee  at  liberty  to  sell 

under  die  gefienil  power,  and  that  according  to  this  constnic-« 

tioo,  effect  might  foe  given  to  both  clauses. 

Mr.  Romilly  for  the  trustees.    The  estate  at  8Iyne  hijiag 
been  for  two  c^turies  in  the  testator's  femity,  he  was  denrous 
^at  it  should  be  retained.     No  persona)  beneBt  was  meant 
t&  the  nephew,  for  be  was  to  purchase  for  a  valtmble  con- 
aidcnition.    The  testator  could  not,  by  the  second  eedicil, 
intend  to  revoke  the  first,  for  lie  expressly  refers  to  and  con^ 
firms  it|  nor  can  h»  by  giving  to  the  trustees  the  usual  and 
eon^mon  powers,  be  considered  as  hating  revoked  the  special 
power  he  had  before  given.    The  second  coufirmalioB  was 
merely  introduced  out  of  abundant  cautien^  it  ir  a  mere  re- 
petition of  the  words  at  the  beginning  of  the  same  codtcti, 
nod  could  not  hate  the  eflfbct  of  revoking  the  power.    Under 
m  general  power  of  sate,  the  estate  might,  contrary  to  the 
testator^  professed  intention,  be  sold  to  any  stranger.    Tlus 
is  attempted  to  be  answered  by  saying  that  the  nephew  is 
to  have  a  right  bf  pre-emption.     But  the  question  whether 
the  testator^!  intention  sbalt  take  effect,  cannot  depend  on  the 
pleasure  of  his  nephew.    On  the  nephew^  disclinkig  to  pur- 
chase^ or  on  his  death,  the  right  of  pre-emption  will  be  gone, 
and  the  estiite  wouM  thet^  become  subject  to  the  general 
power  of  sale.    The  particuhir  intent  of  the  testator  respect- 
ing the  estate  at  Slyne,  was,  that  it  should  bebng  to  a  Oreene: 
and  his  general  intent  was  merely  to  supply,  by  die  second 
eodicil',  the  want  of  a  general  power  of  saha^    There  are 
many  authorities  to  shew  that  the  Court  wiK  give  eflfeci  to  a 
clause  declaring  a  particular  intent,  notwithstanding  subse- 
quent general  words,  which  may  seem  inconsistent  with  it. 
Adams  v.  Clarke  (a),  and  many  other  cases.    In  Sim  v. 
Doughiy(b),  IjotA  Jivanley  md,  that  if  upon  a  genernl 

(a)  9  Mod.  154.  2  Eq.lCa.  AW.  55T.  561.        (6)  5  Ve$.  S47. 
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view  of  die  w^,  ttie  Coart  cab  coTIfect  the  ^cWeltil  lAtefaticm,        I8I8. 
or  any  ot(ie  particular  object;  attd  there  ire  expreiSiohs  m  the       g!^^ 
will  in  sonie  degree  mSIitfllib^  ^ith  i\,  if  the  Coiiri  plainJIy      ^  «• 
sees  that  those  expresaiotos  are  msi^rted  by  hiistake.  It  diay       woam 
reject  iheni.    In  tBe  presettt  cas6,  ail  the  difficUltjr  i^ill  Be 
renhifed  by  i^rUrtg  the  wBrd  ^  freehold''  in  iltkt  pkwM 
))ower  6f  sale,  tvhich  will  Iheh  liot  bsfend  to  tfi'e  %ife 
estate* 


1%e  WfASTEit  of  the  RdiLs.  Vfhateti^i*  cfincdity  niay 
iktt^d  a  sale  of  the  property^  tlie  ohly  i;ih:un]btsiiii:^  fUt  Coiiit 
cM  take  into  Consideration;  b;  whut  flirebtiobl  (be  testator 
Inft  ^ven,  and  if  all  his  ptirposes  cdu  be  kcoticil^d  by  Ibol- 
bfg  at  ihd  con^triting  thfe  flir^  ibstmdents  as  oti^,  tlie  Ctiiitt 
most  endeavda^  to  effectnatfe  theifa^  and  hot  add  dr  reject 
worSs,  Unless  it  should  be  absolnfely  n^essaiy.  The  Siten- 
tioii  df  the  testiltor  kt  ofn'e  period  a(>peah  to  have  bei^,  (o 
gtte  a  particiilaT  pbwfer  of  salfe  ks  to  the  Slpfte  estate,  And  At 
another  petiod,  to  gi^e  a  gehera!  power  of  sale  ai^  to  lul  his 
estdtes,  incltidhig  ttiilt  of  StyHe.  The  ^u^sticin  iSj  lirhetfa^r 
l)ie  latter  piS^ktt  klotte  in  to  prevail,  or  whether  the  tivd  d're 
s6  tooslsttefy  that  the  Court  will  cfirect  botii  to  be  introduced 
iAto  the  sctfientfent.  It  Is  not  surprising  that  difficulties  shotitd 
liave  ansih  oh  the  constrticCioh  of  such  instruments  as  tiiosG 
wfjich  att  noifr  befdre  the  Court.  I  ^hink  I  am  warranted  iti 
ifoyifig  that  itii  testait6r  had  a  predilection  ^or  the  Sltfne  estate, 
whidi  he  had  received  by  transmissidn  fr6in  his  ancesto/s. 
He  had  ^arated  it  by  Ae  fir^t  codicil  from  the  rest  of  his 
pfofierty,  tlM  aAettled  it  ib  the  stricter  manner,  by  a  long 
series  of  Cratt-itions,  in  favour  of  his  sotifs  ahd  thelf  descei^d- 
aiits^  anif  ultimately  of  his  nepbew,  and  thereby^  a^  onfe  wotiTd 
iu'ppose,  seatred  it  against  alienation;  This  int'entioft  coufd 
not  hftVe  been  fritetrated  by  any  suppo^isd  dismctihatioh  of  his 
son  to  tlie  Sfyne  estate.  A  more  effectual'  mode  cX  prev^t- 
ing  iSi/t  al^^atioti  of  this  prope/ty  n^ould  have  been  to  suffer 

the 


380  GASES  IN  CHANCERY. 

1818.       the  limitations  of  the  will  to  remain  untouched.    But  witfi 
^^        the  professed  purpose  of  securing  it  to  the  descendants  of  hjs 
V.  father^  the  testator  had  recourse  to  a  mode  but  ill  adapted 

woBTH.  for  accomplishing  it,  namely,  by  giving  tp  the  very  soq, 
whose  disinclination  to  reside  on  this  particular  property  hfs 
seema  to  have  apprehended,  a  power  to  sell  the  estate  to  the 
nephew,  on  whose  local  attachment  he  seems  to  have  relied, 
but  who  might  immediately  afterwards  dispose  of  the  ^tate 
to  a  stranger.  But  whatever  difficulties  might  have  attended 
the  execution  of  such  a  power,  from  its  not  naming  any  sum, 
or  from  any  other  circumstance,  must  have  beea  encountered, 
for  it  is  a  power  which  the  testator  did  by  that  codicil  actually 
give,  and  the  Court  must  insert  it  if  not  revoked  by  the  sub- 
sequent codicil.  It  is  a  qualified  power,  and  unless  a  sale 
could  be  made  under  it,  no  sale  whatever  could  be  made 
under  the  first  codicil.  It  is  evident  that  the  testator  when 
lie  made  the  second  codicil,  had  not  foi^otten  this  power,  for 
be  appears  to  have  had  the  former  codicil  before  him  \  he 
piakes  alterations  in  the  names  of  two  of  the  trusteas,  and 
with  those  alterations  confirms  his  will  and  codicU.  It  can- 
pot  therefore  be  said  that  he  was  not  aware  of  the  limited 
power  he  had  previously  given.  If  the  Court  is  to  be  at 
liberty  to  infer  that  during  the  interval  of  ten  years  which 
elapsed  between  the  dates  of  the  two  codicils,  he  bad  altered 
his  intention,  it  is  singular  that  haviAg  before  him  the  very 
instrument  containing  the  power  which  it  is  supposed  he  in- 
tended to  annul,  he  should  not  have  revoked  it  by  express 
words,  and  more  particularly  as  the  second  codicil  does  ac- 
tually make  some  alterations  in  the  first,  subject  to  which  he 
ratifies  the  former.  I  cannot  therefore  consider  that  he  meant 
to  put  an  end  to  the  power.  I  feel  much  difiiculty  in  insert- 
ing the  word  "  freehold  "  in  the  general  power  contained  in 
the  second  codicil.  The  disposition  made  by  the  will  is  ex- 
pressly of  all  his  estates,  containing  no  ambiguity.  I  cannot 
suppose  that  he  meant  to  confine  the  power  to  his  freehold 
estates,  when  there  is  no  expression  in  the  codicil  to  warrant 

such 


**  His  Honour  doth  declarci  that  the  provision  in  the  first 
codicil^  whereby  it  was  directed  that  a  proper  clause  should 
be  inserted  in  the  conveyance  in  tailj  directed  by  the  wil)|  to 

enable 
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mch  a  supposition.     A  Court  is  not  at  liberty  by  guess  and        I818. 
/conjecture,  to  add  words  when  th^  intention  does  not  requve       Oreenb 
it.    The  testator  speaks  generally  of  **  all  or  any  part''  of  ihe  ^- 

lands  devised  by  his  will.    The  general  power  of  sale  there^       mroRTii. 
fore  extended  to  the  whole.    The  latter  power  is  very  dif- 
ferent from  fhe  former,  for  it  is  Qot  to  be  exercised  merely  ^t 
the  request  of  the  son,  but  of  any  tenant  for  life,  and  by  the 
guardian  of  a  tenant  in  tail.    There  is  no  inconsistency  i|i 
sayii^  that  as  to  the  Slyne  property  there  should  be  a  spe- 
,cial  power  of  sale  to  be  exercised  by  th^  son  in  favour  of 
Bradley,  the  nephew,  which,  as  to  both,  would  c^se  with 
.the  life  of  either  of  those  individuals,  for  there  is  notliing  %o 
carry  it  bieyond  that  period.    The  object  of  the  power  wa^ 
the  supposed  perspnal  attaphment  pf  Bradley,  and  the  sup- 
posed disinclination  of  the  testator's  son,  to  the  estate  t^i  Slyne. 
But  notwithstanding  that  power,  it  might  be  necessary  that 
Ibere  should  also  be  9  gjeneral  power  of  sale  or  exchange,  for 
the  first  was  limited  to  a  s^le  by  the  son  to  the  nephew, 
I   do  not  see  any  such  incompatibility  as  will  enable  the 
.Court  to  reject  either  the  one  or  the  other  of  tlie  powers. 
if  the  nephew  should  decline  to  purchase,  there  would  be  an 
.end  of  the  power  given  by  the  first  codicil.    Any  difficulties 
which  might  nrue  in  the  execution  of  the  power  do  not  .furr 
iiisfa  an  ot^'ectioo  to  its  insertion  in  the  settlement,    llie  exe- 
cution of  a  power  of  sale  may  frequently  be  attended  with 
considerable  difiicuhies,  as  when  it  is  only  to  be  exercised 
during  the  lives,  or  with  the  consent  of  particular  individuals. 
Hie  proper  construction  upon  the  whole  of  the  three  instru- 
ments appears  to  me  to  be,  that  the  settlement  should  contain 
a  general  power  affecting  all  the  estates,  and  also  a  special 
|K>wer  to  sell  the  Siyne  estate. 
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etikhh  die  (Tull^es  therein  to  bfe  tmmed  (ot  a  i^tftlAfe  cdfei- 
8]<!erati0fi,  at  the  request  of  the  testator*^  soh,  to  ^rmt,  Bic. 
all  or  any  part  of  hb  esUte  at  Sfyhe  unto  the  said 
Jft.  G.  Sfadlef,  (heed  and  ducharged,  8cc.  [(Ma¥fi^  the  bn- 
gtiage  of  the  Arst  ctydicil  J  is,  upon  th^  true  eonstmttidb  of 
(he  said  eodieit,  to  have  efti^t  onTj  during  th^  joitat  Kves 
of  tt.Cr.1btadleif,BtA  of  the  son  of  the  test^Tot:  Atidblb 
Honour  doth  also  decldte,  that  the  provision  in  the  second 
i^odidl,  whereby  it  ^ti&  dSrect)ed  ffiat  ih6  settteoienl  shoiiM 
<ioutaiA  thd  u^USl  tod  comftion  poWeit,  Bcc.  [fbHoitring  the 
language  6f  the  ieeond  codidi  J  is,  upod  ihb  true  con^ifatiction 
of  (he  said  ArSt  and  ^ikotid  codicib  dierefo,  to  elteHd  to  and 
to  comprise  the  (Ibpjfhdtd  estate  ^tStifne,  as  \frefl  as  the  CAber 
estates  d^vlsisd  by  the  i^ill,  but  subjedt,  Ieis  lb  (he  e^te  at 
StyHe,  tb  tk6  special  poiv^  given  with  t^^ptfci  thi^neto  by  tVb 
Ih^  codieil.  And  tt<ii-elbre  his  HobOuf  ^oA  ^di^r  Aat  so 
much  of  thfe  exceptiotis,  ithereby  ii  #tf  hisisted,  that  the 
spedfat  powfer,  id  resspe^t  Of  the  estsK^  at  Sfyne^  $h6lM  not 
be  inched  in  the  draft  btl  dver-ruled ;  s^rid  chit  so  Aitkfh  df 
the  exception)  whereby  }t  WtIS  hiiisted)  that  Ih^re  oiight  i^  be. 
inserted  iff  ivith  settlefnent  d  power  for  thi!  trustees,  witfi  the 
consent,  &e.  to  seR  of  ^ttHiti^^  M  the  tmitbs,  iMtludmg  as 
w^tl  the  estate  M  S/prm  ss  Oia  other  Advised  ^utes,  he  al- 
kfWeA :  And  It-  fs  o^Klered^  (hat  it  be  rderred  back  Id  tlie 
"Uttskst  to  levies  Ms  report,  and  to  approve  a  scttlemeiit 
ptirsnafrt  eo  ilie  dcchirtAieiis  heranbelbre  ftiade."  (^Reg.  lib. 
A.  l«flt  fol.  1327.3 
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tBt€r 
l\l6    ATrORNEYjGeKBRAL,     ftt    die    ttO^tfkm   at      November  ft5, 

W.  IZARD^  V.  BROWN,  and  ForeyrB«mi  Otiiers.        Vee^^t4. 

1818, 
April  3. 

T[E  bAynnatioii  filed  the  %dth  of  Navember  18U,  «tftted  By  act  of 
that  by  act  of  Parlhinienty  50  Geo.  3,  intituled,  *Ad  commiMkIne« 
«  act  to  repeal  an  act  made  hi  the  thirteenth  year  of  his  pre-  ^,JJ^\j^ 

'sent  Majesty  (a),  ^  fbr  paving,  lighting,  and  cl^atisfng  the  levy  a  rate  oq 

__   the oocapien 
'*  town  of  houses  in 
BrifhtoMf  for 
paving,  &c. 
mt)  or  oftoner,  if  tiley  ihoall  and  another 
tliiok  necessary,  to  nalee  one  or  rate  for  snp- 
morc  rates  or  assessments,  to  be  porting  groyna 
signoil  by  aevep  or  iiioi«  of -thea%  to  protect  the 
on  the  tenants  or  occnpiers  of  all  coast  against 
hereditaments  within  tlie  town,  not  the  encroach^ 
exceeding  in  the  whole,  in  one  year,  ment  of  the 
three  shiltings  hi  the  pound,  on  tlie  sea,  the  latter 
i«te  Made  for  the  Mitef  of  the  poor:  not  to  exceei) 
the  nwney  «o  raiKd  to  be  pM  to  a  certain  sum 
the  collef!tar,  wfUi  poivort  of  aii-  on  every  chaU 
Iress  and  talc,  in  czm  o#  UDn-Mif-  dron  or  coal 
m&aU    TbcrowvtvalMipWfwMs  bronghtto 
enabttng  any  peMo*  wm>  staonlil  Brighmf  the 
have  obtaineil  an  oWT^r  f^om  #«!e  inhabitanU 
or  mate  of  the  coanaiBrtoBgw  to  being  stated 
iaspeat  by  the  act  to 
be  unable  to 
raise  sufficient 
pmnef  Aur  tfto  latter  perposo^  iviHiont  tkc  aiil  of  FarUnwat;  with  powers  of 
dtsifeat  oe  aea^yawnt  of  the  MiiM%  aatf  to  npply  any  Miifleo  of  the  hitter  rate, 
aHer  pay«eat  of  debts  for  which  it  might  be  ttMMtgaged,  and  the  expences  of 
rrpeivo,  hi  aia  of  the  l^smer  nAe.    Am  itilb¥mallOl]  b«idg  flM  by  the  Attomeyi 
GeoeMd^  a|  the  relation  of  an  iahabilont,  agaleat  AiMy-eight  of  the  commissioners 
arlitt  were  deetrtbtd  as  the  aeting  cottMahsionerS)  stafhig,  that  for  several  years 
ibey  bad  MIed  at  the  highest  rate  the  datjr  o»  oool,  and  applied  great  part  of 

the     ' 


Mt8tBt».S.«Lda-  TMsaottsas 
not  staled  ui  the  inforoiatiou,  bnt 
as  some  of  its  provisions  were  al- 
Indoi  to  ie  the  p^Kicm  of  fka 
cause,  the  substance  of  them  is 
here  added.  Power  was  (|iven  for 
seven  or  more  of  the  commissioners 
appointed  lar  carrying  the  act  into 
execatlony  to  direct  the  streets,  A». 
ivithin  the  town,  to  be  deaased  and 
lighted  In  sodi  Mumer  at  they 
steoold  tbinh  neceenry:  and  for 
defnqping  tiie  expoDoes  so  iacarred 
In  every  year  after  the  poaaing  of 
tiie  ujct  ^tbe  first  year  to  be  eoa^ 
paOfcd  from  tbe  astt  of  JtomnWr 


ahonhd  porsottrily  replace  moaiee  tileyhad  appKed  cotiCtayy  H  the  purposes  of 
the  net ;  a  general  demurrer  Ibv  want  of  equity  was  Over^mM :  1st,  The  grant 
of  Iheconl  duty  hy  Parliament,  fiMnutod'  on  the  recited  itMMlity  of  the  inhabitants 
to  re^l»  tlK  Works  for  defending  Hie  town  agaHist  the  sta,  being  a  gift  to  a 
charittbte  uoe.  cdiy>  A  proviso  reqmring  all  snHk  te  be  agortnst  the  treasurer 
not  applying  to  aneh  a  case  as  tlie  present.  And  a  demurrer  ore  l«tiHs  for  want 
of  parties  (nil  the  commissioeors  named  in  the  act  not  being  defendants)  was 
also  over-ruled,  the  laformatton  being  maintainable  In^respectof  past  transactions 
against  those  who  bad  acted,  and  it  being  competent  to  the  Attorney-General 
afterwards  to  add  as  defendants,  for  the  purpose  of  future  regulatioo,  other 
conunissioncrt  who  might  aftcr^rds  act» 
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The 

Attorhey- 

Obnerait 

V. 
BlOWK. 


'^  town  of  Brighton,  and  remoTing  and  previentiDg  mnsanees 
*'  and  annoyances  therein,  for  regulating  the  market,  for 
''  building  and  repairing  groyns  to  render  the  coast  safe  and 
*^  commodious  for  landing  coal  and  culniy  and  laying  a  daty 
'*  diereon,"  and  for  making  other  prorisious  in  lieu  tliereofy 
'  and  for  regulating  weights  and  measures,  and  building  a 
'  town  hall/  the  former  act  was  repealed,  except  so  far  aa 
relates  to  the  market;  and  certain  persons  named  were  con- 
stituted conunissioners  for  putting  the  present  act  into  exe- 
cution, and  that  the  commissioners  should  have  power  to 
appoint  a  treasurer  and  clerk,  and  a  collector  or  collectors 
'  of  the  rates  or  assessments  to  be  levied  and  the  monies  to 
be  received  by  virtue  of  the  act,  and  a  surveyor  or  sorvejors, 
and  such  other  officers,  for  the  necessary  execution  of  the  ac^ 
as  they  should  think  proper;  and  such  persons  se  to  be  ap- 


fupect  the  poor  rates :  and  au- 
thorising the  commUsionen  to  bor- 
row money  on  the  credit  of  the 
rates  arising  under  the  act.  And 
aUter  stating  that  the  town  of 
Brigktofi  was  situate  by  tiie  sea- 
•ide,  and  within  six  miles  of  the 
port  or  harbour  of  Sfttfreftam,  and 
Belonged  to  the  said  port,  and  that 
great  part  having  been  destroyed 
ay  the  breaking  m  of  the  sea,  se- 
veral groyns  were  some  years  since 
erected,  which  had  preserved  the 
town,  and  that  the  coast  was  then 
safe  and  commodious,  at  several 
times  of  the  year,  for  ships  to  un- 
load and  land  sea-coal,  culm,  and 
other  coal,  on  the  beach  of  the 
town,  for  the  use  of  the  inhabitanU, 
and  that  the  groyns  were  become 
greatly  out  of  repair,  and  the  tn/kc- 
Htanls  qf  ike  town  were  not  able  to 
raise  numeff  tufideut  to  repair  the 
mme  wUkotU  tke  aid  and  authority 
of  ParUament :  The  act  proceeded 
to  constitute  and  appoint  the  com- 
BtsiioneEB,  or  any  seven  or  more 
of  them,  <*  trustees  "  for  repairing, 
improving,  maintaining,  and  pre- 
serving the  said  groyns,  and  erect- 
ing and  building  any  new  groyns, 
or  such  other  works  as  to  them,  or 
any  seven  or  more  of  them,  at  iMiy 


general  meeting  assembled  lor  put- 
ting in  execution  the  powers  by  the 
act  givqn»  should  seem  most  proper. 
Another  clause  provided,  that  for 
the  better  effect  and  support  of  the 
premises,  there  should,  from  the 
34th  of  June  1773,   be  paid  to  tbe 
said  trustees,  and  their  successon, 
or  such  persons  as  seven  or  niore 
of  them  should  appoint,  the  sum 
of  sixpence   for   every  chaldron 
of  sea-coal,  culm,  and  other  coal, 
that  should  be  landed  on  the  bench 
of  the  coast  at  the  town  of  Bf^kten^ 
and  the  trustees,  and  their  soc- 
cessors,  were  authorised  to  collect 
and  receive  the  same  of  the  masteit 
or  owners,  or  other  persons  faavmg 
the  rule  or  commana  of  every  ship 
or  other  vessel,  for  every  chmdron 
of  sea-coal  or  culm,  or  other  ooal, 
landed  and  discharged  out  of  any 
ship  or  vessel  on  the  beach  or  ccmst 
Qf  Brighton^  or  otherwise  bron^lit 
into  the   town  within  the  pnrisia 
of  Brighton^  and  gave  power  t» 
the    trustees   to  distfain  for  the 
rate   on   non-payment:    and  aJsc* 
authorised  them  to  make  as8i^pft«> 
ments  of  the  rate  as  a  seconty 
for  money  which  might   be    bor<. 
rowed,  not  £xcee4iug  the  sum  of" 
1,500/. 
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pdioled  were  to  deliver  to  the  commissioners  true  (attid 
con^ct  accounts  id  writiiig  of  all  monies,  matters,  and  things, 
received  or  committed  to  their  charge ;  and  that  the  commis^ 
sioners  should  caose  proper  books  to  be  kept^  and  r^ilar 
entries  and  aooovnts  to  be  made  of  the  meetiags  held  in  pur<^ 
saaoce  of  the  act,  and  of  the  commissioners  present  thereat 
respectively,  *aDd  of  aU  acts  and  proceedings  whatsoever  re>- 
iative  to  the  act,  and  also  an  account  of  all  monies  to  be 
assessed  or  raised,  and  received  or  payable  by  virtoe  thereof^ 
and  of  the  application  and  payment  thereof,  and  of  all  con- 
Uacfs  to  be  made  by  virtoe  of  the  act;  all  which  accounts 
should  be  ezamioed  and  setded  by  the  commissioners,  or  any 
thirteeo  or  more  of  them  assembled  al  any  meeting  to  be 
held  in  pursuance  of  the  act:  and  the  commissioners  exa- 
aumng  the  accounts,  and  their  clerk,  should  subscribe  their 
Jiames  to  the  same,  aad  the  clerk  should  also  subscribe  his 
name  at  the  end  of  the  proceedings  of  each  meeting,  and  all 
entries  so  signed  should  be  admitted  in  evidence,  if  necessary, 
in  any  comt :  and  such  books  should  be  kept  by  the  clerk  for 
die  time  being,  or  by  such  odier  persons,  and  at  such  places, 
9B  the  commissioners  should  direct,  and  should  at  all  season-  - 
able  tomes  be  open  for  the  inspection  of  die  commissioners, 
apd  of  all  odier  persons  rated  and  assessed  for  the  purposes 
of  the  act,  or  otherwise  interested  therein.  And  it  was  fur- 
dicr  enacted  (among  odier  things)  that  for  raising  money  for 
defiayii^  the  several  charges  and  expences  of  paving,  watch- 
ing, deansing,  and  lighting  the  town,  and  all  other  charges 
and  expences  attending  the  execution  of  the  act  (except  so 
Car  as  therein  otherwise  provided  for),  and  for  paying  the 
interest,  and  repaying  the  monies  borrowed  upon  the  credit 
of  Che  rates  and  assessments  for  paving,  8ic.  directed  to  be 
levied  by  the  former  act,  the  commissioners  were  authorised 
ooce  in  every  year,  or  ofteuer  if  they  should  think  it  necessary, 
the  tint  year  to  be  computed  from  the  1st  day  of  Jamtary 
1810,  and  every  succeeding  year,  from  that  day  in  every  year, 
to  make  one  or  more  equal  rate  or  rates,  assessment  or  as- 
sessments, 
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Obmbrai. 
Bbowii« 


9Mi  CA&SS  IH  CffANCB&Y. 

laiA.  lewmdnto,  lo^  b«  ^saedt  by  any  thirleeyi  or  more  «t  tte  eein* 

^"^  miMMif r^  fiN!  Iha  turn  h•N1g^  «poo  the  t^aiilii  or  QccttfMeiv 

AvwAMir  of  «ll  b^iMfis^  dbPtatYiMAmt^ea,  aoacbtlimaat^  csHwt^iMiltei 

V.  boilcUngSi.  gardaas^  giMuviti  kofia^  tonanMU^  or  iMvaittter 

*"^'^*  BMiMta  wbalb^emy  within  th&  towiv  ao^  as?  anoh 


(M  not  excoedr  iirilfc»  irfidb»  in  one  year».4$;  in  tkb  iKM]fMl>.oa 
the  aaafeor  tale  fof  ihe  time  faeiagi  on  which,  rates'  are  laiaBJ 
for  tbo^febaf  of  lira  poor  of  tho  paaoih  dhtewM^Mod'^ 
motmf  aaaaaaed  on-  the  Qccoj^atty  and  to  Ke  boraa  md  de* 
tmfed  b}tthan>  aboiild  be  paid  bgfilbein*  to  theoDUeatDDor 
odMf  paraan^appointdb  by^tho  commtssbnara  to  wemva  the 
aaaoo^s  andf  iha  coaBnrisaioDeaB.wflro  6inpowerod:£noai  aaaa  la 
timoi  when  they  ahoialcl  judeo  naccatatiyy  to  boroawatialcfBSt 
any  aNMi)iiol^MOflediag  tha  saai  ihaiPcinnrtar  ananUmiedi  opao 
^  cwdit  oft  tho; rales  lo  b«  colliseled  fcr  dia  pttrpeaoaof 
pavings  ^  aad' bjvanjrwnilifig  undto  tboir  bands  oiid  aari% 
ao  i^ort^ig^  granl^  of  aaaigo  oaap  the  rales,,  or  an^pari 
tbeeaof) ;  provided  tkat^  iiolliiogi  therein '  coaAamri  *  should  atK 
thorite  the*  cofmniflaioaora-  to  bovrow,  on  iho  ciadil-  of  the 
ra|«»fpnpaAringi&4C.iMiky^Uigv^«M0i AikR S^OOQ/.*  uBttl-thosMaa 
of  3y780f»|  ahrei^rfaorrovved  yiffiu  the'  cradil  of  the  rateB>  was 
r^MCod  to  ft  siwitnot  emaediog  9»fiQ0i.,  excepli  for  the  par«» 
pose^tf .'building a  toworbaliy ,and ^a&em  thereloi    ikad  il  waa 
furth^>  enacted,  tb«t.  it  slKmld^  be  lawfai  for  the  coounb- 
aioaera  to  continae  the  market  for  dbe  sole  of  all  kiadt-  of 
meat^.fiabi.poidlry^  hMtter,  and  gardflo-atttff)  eataUkhedby 
the  focmaap  actv  under  the  rulea  tbeneby  pre8crikad>  «ad  lo 
cauae  the*  sane  to  be  hdU  dailyi  or  lesa  freqoBDdy^oatatfem 
should  appear  necessary,  ^itd  to  collect  the  renlaor  talk  pa^^ 
able  by  virtiweof  the  former  aet,  which  aitlhof iaed  tbo  coaa 
misaioiiensy  for  the  purpose  of  ieipM>vii^  the  medco^  to  boiv 
row  any  further  suoaa  of  money,  not  exeeeding  in  the  whole 
the  aum  of*  6fi(X>L  upon  the  credit  of  the  market,  aod  the 
rents,  profits,  and  tolls  thereof  J    And  il  was  further  enacted, 
that  after  the  monies  which  were*  then  due>  op  whivb  sfaonhi 
be  after  borrowed  upon  the  credit  of  the  market,  or  th^ienMy 

profits. 
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^ft|9»  asd  tpUs  tbe^epr^.  should  bav<^  been  fuUy  P&id.  ^  fo&lS. 

fpMflficA  i^sbouU  be  ^wfiil  for  the  conwuititionfps^  apd  th^y  ^][^ 

nt^  ikw»^  mq«M^  tp  09^  and  «pplji«fiy  suk^Ihs  that  mgl^  ^g^aw- 

hfi^e  iiHapa,  ^on^  th»  SMMrkim  or  4h^  lml;^  vr  U^  th(9r^p4  iv 

ejuk^K  \nm^  o£  t|K9  iWte  fiqr,  p^viMb  Sw-  ok  xrf  the  dqtj  a^lf^n  »aofMi» 
wrdi  diraOfd  «>  he  1«^  HBoi^iQ^^^I^  ^  (pithe«» 

^  th^  fonvier  uh  wlw^x  ^^  ^*^  en%Qled>  Ibtfetbft  cpupiwh 
m^m  theiiq9|iiMwd4vwld4iif  tm^eMi^r  i^paningi  iiww«> 
iob  «ai^t|^f^n^  ^m),  prevising  th?t  gwmi^  th^ti  hm)  beam 
eK^ci^  for.  4«>(Mmcin«Hw,<>(  thl^  Imh^  m^  ai;f<Aiw,apd 
hwl^vw  aiy,nf iifi  <»ywt  m  ^Ofch  oihar  wuhf  aA  sh^mW  m^p^ 
^  ib^ff^  ii^)8t.  9i;m>«r,  foe  ihfgt,  ptwpoBej^  ap4  ttia(  tbA  wp^oi 
W«»9ft  fw  ^veif^baWwWt.«l,  8^%r<5q^Ji.<^^b|iKa»d»o^le^,fM^Ip 
i|i^t  8||^i^  h^tpAd^oq.th^h^<^of;tb«c<wltQf  the  aaid 
town,  should  be  paid  to  the  commissioneirvy  aipdtbat  the  CQOW 
missioners  might  borrow  anjr  sum  not  exceeding  },500L  upon 
the  secmity  of  the  said  duty :  And  afier  further  reciting  tho^f  the 
commissionersthad  accordingly  borrowed  the  iiMu  of  l^^QOL 
MPW.  the  credit  c^f .  the  jaid  duty,  great  part  of  which  was  then 
due^  and  that  siuce  the  parsing  of  the  foi^ier  aot^  great, ear 
(7oachinen^  had  bem  i^adjs  by  the  sea  upon  the  coast  ad- 
J£^i|uog  the  si^d.tQMgi^  and  that  the  saiid  duty  had  heen  found 
ioadeqi^^,  .tp  ib^  charges  and  e^qpences  of  ei;ecMng  new  grojns^ 
wall%  and  othf  r  fom^tes  or  vKorks^  which  >Kei|e  nece99arj  for 
thf  sg^j  and  nr^tectim  ^  the^  towmagitM  such  eoccoach^ 
Q^ut^ri  The  a|:t  <^.  tbe^  G^^fp.  S^further  enadedi^  that  it  shoidd 
be  laM;folfbr  thfe  cqimmis^nersi,  and  tfaej  wei:ei  authorised  and 
requji^ed,  fifom  time  to  lupaei  9^  to  them  shptdd  seem  necesr 
saiQr  and  eypedieutA,to>iepa^9  improve,  and  msuntain,  add  to, 
ateer^  ox  repM>ve  the  groyne,  fences,  or  works,  then  aLready 
erected  and  built,  or  to  be  made,  erected,  and  built,  or  to 
cause  to  be  made,  erected,  and  buili^  any  new  groyns,  or 
odier  works  whatsoever,  which  might  appear  to  them  neces- 
sary, requisite,  or  proper,  for  the  safety  of  the  town,  or  any 
part  thereof,  or  any  part  of  the  beaqh  or  shore  within  the 
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totm :  ftnd  that  from  the  passing  of  the  act^  there  should  bS 
paid  to  the  commissioners^  or  to  their  collectors,  6r  suck 
persons  as  they  should  appoint,  any  rate  or  duty  i^'hidi  the 
commissioners  should  think  fit  to  direct,  not  exceeding  the 
sum  of  three  shillings  for  every  chaldron  of  sea-coal^  culm, 
or  other  coal,  which  should  be  landed  on  the  beach  of  the 
town,  or  in  any  other  manner,  by  land-carriage  or  otherwise,' 
brought  or  delivered  viithin  the  limits  of  the  town :  And  after 
several  clauses  for  enforcing  the  payment  of  such  duty^  and 
odier  matters  relative  thereto,  further  enacted,  that  it  should 
be  lawful  for  the  commissioners,  for  the  purpose  of  maintam- 
iag,  repairing,  or  improving  the  present  groyns  or  works  for 
the  protection  of  the  town,  and  for  erecting  new  groyns  or 
works,  and  for  maintaining,  repairing,  and  improving  the 
same,  to  borrow  upon  the  credit  of  the  said  rate  or  du^  the 
further  sum  of  5,0001.  • 


The  information  further  stated  that  the  defendants  '^  were 
and  are"  the  acting  commissioners  under  the  last  act;  that  at  a 
meeting  of  the  commissioners,  held  on  the  2d  of  May  1810, 
it  was  resolved,  that  Thomas  Attree,  of  Brightony  should  be 
appointed  clerk  and  treasurer  to  the  commissioners,  giving  se- 
curity to  their  satisfaction  (which  security  they  had  neglected 
to  take,  and  which  oflSces  of  treasurer  and  clerk  ought  not  to 
be  holden  by  the  same  person,  the  duties  thereof  being  in- 
compatible), and  at  the  same  meeting  it  was  likewise  re- 
solved, that  William  Gates,  of  the  said  town,  should  be  ap- 
pointed collector  of  the  tolls  and  rates;  thBiJttree  and 
Gates  had  ever  since  acted,  and  still  acted,  in  the  said  re- 
spective offices;  and  at  the  last-mentioned  meeting,  the 
commissioners  directed,  that  from  that  day  until  the  1st  of 
May\8ll,  the  duty  on  sea-coal,  &c.  should  be  three  shil- 
lings per  chaldron ;  and  at  other  annual  meetings  held  on  the 
days  mentioned  in  the  information,  the  duly  was  continued 
at  the  same  rate  until  the  1st  of  May  IS\5:  that  the  duty 
of  three  shillings  per  chaldron  was  accordingly  levied   by 
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Gales,  in  each  of  the  aforesaid  years^  on  all  the  sea-coal,  culm, 
•nd  other  coal,  landed  oo  ihe  beach,  or  brought  to  the  town ; 
and  tliat  J(tree  received  from  GaUs  the  sums  levied  during 
the  period  aforesaid,  and  after  payment  of  the  interest  which 
accrued  due  on  the  debt  of  1140/.,  the  residue  of  the  debt 
of  J500L  contracted  on  the  credit  of  the  former  duly  on 
coa/s,  and  of  all  tlie  expence  incurred  in  erecting  or  repairing 
groyns  under  the  said  acts,  there  was,  at  the  end  of  each  of 
the  said  years,  a  very  large  surplus  of  the  said  monies  arising 
from  tlie  coal  duly;  which  surplus,  on  the  SQth  of  Nrrcember, 
IS  13,  amounted  to  480S/.  15;.  7d.  That  as  there  was  a 
debt  of  1 140/.  due  on  the  coal  duties,  it  was  the  duty  of  the 
commissioners  to  have  applied  a  sufficient  part  of  the  surplus 
in  payment  of  the  debt  of  1 140/.  contracted  as  aforesaid, 
and  then  due,  and  the  surplus  or  remainder  of  the  sum  of 
4808/.  15$*  Id,  would  have  been  more  than  sufficient  to  have 
answered  the  expences  of  erecting  or  repairing  groyns  for 
some  years  to  come ;  but  that  the  commissioners  had  lately, 
m  breach  of  their  duty,  and  without  any  necessity,  viz.  on  or 
about  the  1 0th  of  December  1813,  resolved,  that  the  sum  of 
2000/.,  in  four  several  sums  of  500/,  each,  should  be  boF« 
rowed  at  5  per  cent,  on  the  credit  of  the  duty  on  coals,  and 
repaid  by  the  treasurer  out  of  the  duties,  as  follows,  viz.  500/. 
and  interest  at  the  expiration  of  six  months,  500/.  and  in- 
(eresf,  at  the  expiration  of  twelve  months,  500/.  and  interest, 
at  the  expiration  of  eighteen  months,  and  the  remaining  500A 
and  interest,  at  the  expiration  of  twenty-four  months,  from 
the  time  such  monies  should  be  advanced. 


1818. 
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The  information  further  stated,  that  on  the  12th  of 
January  1814,  the  commissioners,  or  some  of  them,  m 
pursuance  of  the  said  resolution,  signed  three  several  de« 
benturea  for  500/.  each,  which  money  was  paid  to  the 
commissioners,  or  Attree,  their  treasurer,  for  their  use,  by 
Mr.  Tliomas  fVest,  one  of  the  commissioners.  That  the 
eomnnissioners,  or  some  of  them,  on  the  2d  of  March  1914, 
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signed  anotlier  debenture  for  500/.  to  West,  which  money  warf 
also  paid  to  them,  or  their  treasurer  Attree,  for  their  use. 
That  the  commissioners  have,  in  every  year,  from  the  passing 
of  the  act  to  the  present  time,  misapplied  a  very  considerable 
part  of  the  money  arising  from  the  duty  on  sea  coal,  &c.;  and 
diat  althongh  the  act  of  the  50th  year  of  His  present  Ma- 
jesty gave  power  to  the  commissioners  to  impose  a  duty  on 
sea-coal,  &c.  not  exceeding  three  shillings  per  chaldron,  ta 
repair,  8cc.  the  groyns,  walls,  or  other  fences  or  works,  ne- 
cessary or  requisite  for  the  safety  of  the  town,  or  any  part 
thereof,  or  any  part  of  the  beach  or  shore  within  the  town, 
yet  the  commissioners  had  constantly,  during  the  period  afore- 
said, applied  a  very  considerable  part  of  the  monies  arising 
from  the  said  duty,  in  aid  of  the  rate  for  paving,  8cc.  the  town^ 
and  that  the  commissioners  imposed,  at  the  several   times 
aforesaid,  the  duty  of  three  shillings  per  chaldron  on  coal,  not 
merely  for  the  purpose  of  erecting  and  repairing  ibe  groyns 
a^  aforesaid,  but  that  they  might  have  a  much  larger  fund  to 
apply  in  ease  of  the  said  town  rate. 


The  information  further  stated,  that  on  the  4th  of  Jant 
1810,  the  balance  of  the  money  arising  from  the  coal  duty, 
after   payment  of   the  expences  of  erecting  and  repairing 
the  groyns,    and   other   incidental   expences,  amounted  to 
800/.  \5s,3d.\  in  'November  1810,   such  balance  amounted 
to  1613/.  5s.  5d. ;    in  November  181 1,    to  £209/.  lOs.  \0d.\ 
on  the  31st  of  December  1812,   to  3657/.  8^.  ld.\     and  on 
the  29th  of  November  1813,  to  4808/.  15s.  yd.;    and  thai 
the  duty  on  sea-coal.  Sic.  from  the  29th  of  November  1813, 
to  the  present  time,  amounted  to  a  very  considerable  sum, 
in  addition  to  the  4808/.  1 5s.  7d.:    ITiat  it  appeared,  from 
the  treasurer's  account,  that  the  expences  of  paving,  &c.  the 
town  exceeded  the  receipts  under  the  town  rate,  the  4th  of 
June  1810,  by  1004/.  7s.  8(/.;     on  the  23d  of  November 
1810,  by  1222/.  Os.  gd.;    on  the  28lh  of  November  ISW^ 
by  3078/.  5s.  10c/.;     on    the    1st  of  January  IBIS,    by 
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5S0g/.  7s.  1 W.;  and  on  the  £9th  ot  November  1813,  by 
75i)QJ.  15s.  Od. :  That  the  annual  deficiency  of  the  town 
rate  to  answer  the  expences,  were  in  a  great  measure  jnaife 
good  out  of  die  general  bakinces  of  the  coal  duty :  That  it 
appeared  by  the  said  respective  statements,  that  very  large 
sums  arising  from  the  coal  duty  had  been  unjustly  and  impro- 
periy  applied  by  the  commissioners  in  aid  of  the  rate  for 
paving,  &c.  whereby  persons  who  were  not  resident  in  the 
town,  bat  wiio  were  occasicmal  vbitors  thereto,  and  nho 
greatly  contributed  to  the  support  thereof,  had  been  com- 
pelled to  pay  a  very  large  proportion  of  the  expences  which 
ought  to  have  been  properly  borne  by  the  resident  inhabitants, 
viz-  the  expences  of  paving,  lighting,  cleansing,  and  watching 
the  town :  That  although  the  act  confined  the  sums  of  monqy 
ansing  from  the  coal  duty,  and  the  other  tolls  and  duties 
thereby  made  payable,  and  the  town  rate,  to  the  respective 
purposes  before-mentioned,  yet  the  commissioners,  in  breach 
of  their  duty,  had  lately,  at  the  expence,  and  out  of  the  funds 
arisen  from  the  duty  on  sea-coal,  &c.  caused  to  be  erected  a 
bathing-house  or  bathing-houses  on  the  beach  of  the  town, 
the  building  of  which  was  attended  with  a  very  considerable 
expence,  and  had  applied  the  said  trust  fund  to  several  other 
improper  purposes,  in  violation  of  the  act.  The  information 
then  stated,  that  it  appeared  by  the  books  kept  by  the  com- 
missioners, that  on  the  21  St  of  May  1811,  it  was  resolved  by 
them,  that  the  defendant  fV.  R.  Mott  (one  of  the  acting 
commissioners)  should  be  paid  500/.,  in  addition  to  the  sum 
of  70/.  paid  by  jittree,  on  account  of  bis  expences,  relative 
to  the  act,  and  that  Attree  should  be  paid  300/-  on  account 
of  the  act;  and  on  the  1  Ith  of  June  1810,  it  was  resolved, 
that  the  sum  of  73/.  18^.  9 J.  should  be  granted  to  Moti  as  a 
venuneration  for  his  services  in  the  act;  and  accordingly 
those  sums,  or  a  considerable  part  thereof,  were  paid  to  the 
said  respective  persons  out  of  the  fund  arisen  from  the  coal 
du^ :  That  no  part  of  the  sum  of  2000/.  borrowed  by  the 
commissioners  upon  the  credit  of  the  coal  duty,  had  been 
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1818.        applied  by  tliem  to  the  repairing,  &c.  any  groyns,  or  other 
^1^        xvorks  whatsoever,  necessary  or  proper  for  the  safety  of  the 
Attorney-    town,  or  any  part  thereof,  or  of  any  part  of  the  beach  or 
r.  shore  within  the  town,  but  that  the  last-mentioued  sum  had 

^^  *  been  applied  by  the  commissioners  to  other  and  very  different 
purposes,  contrary  to  the  act,  and  in  breach  and  TioIatioB 
thereof,  and  of  their  duty  in  the  due  execution  of  the  same: 
That  the  relator  being  satisfied  that  no  further  duty  on  coals, 
&c.  ought  to  be  levied,  had  requested  the  commissioners, 
and  AUree  and  GateSf  not  to  proceed  to  compel  payment  of 
the  duty  on  coal,  so  directed  by  the  commissioners  to  be 
raised,  until  the  whole  of  the  amount  of  the  money  so  col- 
lected and  levied  as  aforesaid,  had  been  fairly  and  justly  es» 
pended  according  to  the  true  meaning  of  the  act ;  but  that  the 
commissioners,  their  treasurer,  and  collector,  had,  notwith- 
standing such  request,  proceeded  to  levy  a  distress  upon  the 
relator's  goods  for  the  duty  on  coals  claimed  by  them  to  be 
due  from  him,  and  had  actually  seized  and  carried  away  from 
off  the  relator's  premises,  coals  to  a  larger  amount  than  the 
duty  claimed  to  be  due  from  him. 

The  information  charged,  that  the  act  intended  that 
the  commissioners,  before  they  imposed  any  duty  on  coal, 
should  calculate,  or  procure  an  estimate  of  what  was  the 
probable  amount  of  the  expences  likely  to  be  incurred  in 
the  then  current  year  for  repairing,  &c.  the  groyns  and  other 
fences  which  might  be  necessary  for  the  protection  of  the 
town  against  the  encroachment  of  the  sea ;  and  that  such  a 
duty  only  ought  to  be  imposed  by  the  commissioners  upon 
sea-coal,  8cc.  as  would  be  sufficient  to  raise  a  sum  equal  to 
such  expence,  but  for  no  other  purpose ;  and  that  if  it  should 
happen  that  the  commissioners  were  mistaken  in  tlie  said 
calculations,  or  that  the  estimate  made  should  exceed  the 
sum  expended,  and  that  such  excess  should  leave  an  incon- 
siderable surplus  of  the  coal  duty,  after  payment  of  the  sums 
borrowed,  aqd  the  aforesaid  expences,  and  if  there  was  no 
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probability  that  any  further  sum  would  be  immediately  wanted 
for  the  erection  and  repair  of  the  groyns,  theui  but  not  other- 
wise, such  inconsiderable  surplus  might  be  applied  in  aid  of 
the  town-rate:    That  the  commissioners  did  not  make  or 
cause  to  be  made  any  estimate  or  surrey ,  previously  to  their 
imposing  the  coal  duty,  to  ascertain  the  amount  of  the  pro* 
bable  expences  that  would  be  necessary  in  erecting,  &c.  the 
groyns  or  other  works ;  so  that  the  commissioners,  in  imposing 
the  duty  of  three  shillings  a  chaldron  on  coals,  did  not  at  all 
regulate  tbemsel? es  by  the  amount  of  the  expences  last-men- 
tioned,  but  on  the  contrary,  always  imposed  such  duty  for 
the  purpose  of  raising  a  sum  of  money  to  be  applied  in  aid 
of  the  town  rate ;  and  that  the  commissioners  well  knew,  at 
the  respective  times  when  they  imposed  the  doty  on  coal,  &c. 
that  for  the  mere  purpose  of  repairing,  &c.  the  groyns,  and 
erecting  or  building  any  new  ones,  or  other  works,  there  was 
no  necessity  to  impose  or  levy  such  duty,  and  that  the  money 
in  hand,  arising  from  the  previous  duty  levied,  was  more  than 
sufficient  to  answer  such  expences,  or  that  at  least  a  much 
less  rate  than  three  shillings  per  chaldron  would  have  been 
sufficient :    That  the  expences  of  repairing,  8Cc.  the  groyns 
und  oUier  works,  never,  in  any  one  year,  were  equal  to  the 
sum  levied  for  that  purpose,  but  on  llic  contrary,  the  duty 
had,  in  every  year,  greatly  exceeded  the  expenditure :     That 
in  no  case,  nor  under  any  circumstances,  were  the  commis- 
sioners at  liberty,  under  the  act  of  the  50  Geo.  5,  to  apply 
an  J  part  of  the  duty  arising  from  coal  in  aid  of  the  town 
rate,  until  they  bad  paid  off  all  monies  which  had  been  bor^ 
rowed  upon  the  cre4it  of  the  coal  duty,  yet  that  the  commis- 
sioners had  made  such  application  of  a  considerable  part  of 
t\ie   produce  of  the  coal  duty,  notwithstanding   a  debt  of 
1 140/.  on  the  coal  duty  was  unsatisfied,  and  had  taken  up 
£OOOL  more  on  the  credit  of  the  coal  duty, 
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Tlie  information  further  charged,  that  ylUree,  the  treasurer 
to   the  commissioners,  by  their  direction,  had   carried   the 
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1818-       amount  of  coal  dttlies,  and  the  rents  tod  tolls  of  the  mvk^V 
^"5^        and  the  rates  and  assessments  made  on  the  inhabitants  of  ih^ 
Attorney,    town,    tO  one  general  account,   and  that  they  had  thereby 
r.  appropriated  the  balance  in  their  hands,  or  in  the  hands  of 

^"^"^^^  the  treasurer,  on  account  of  coal  duties,  to  the  payment  of 
the  deficiency  in  the  rates  on  tlie  inhabitants  of  the  town; 
the  information  charging,  that  the  receipu  of  the  duty  oa 
coal  ought  to  be  applied  exclusively  to  the  payment  of  tlic 
monies  properly  charged  on  such  duty  by  the  commissioners, 
and  the  expences  of  erecting  and  repairing,  &c.  the  groyns ; 
and  that  no  further  rate  should  be  imposed  upon  coal,  but  for 
such  purposes :  That  though  the  money  at  present  in  hand, 
arising  from  the  receipts  of  the  coal  duty,  was  more  than 
sufficient  to  answer  the  above  purposes  for  a  considerable 
time  to  come,  yet  tlie  commissioners  threatened  and  intended 
to  levy  three  shillings  per  chaldron  under  the  rate  last  made^ 
and  to  impose  another  similar  rate  upon  the  expiration  of  the 
old  one,  and  ^stJUree  md  Gates  intended  to  collect  such 
duty:  and  further  charged,  that  the  commissioners  oug^t  to 
be  decreed  to  replace  to  their  accounts  of  the  coal  duty  all 
such  sums  of  money  as  they  had,  as  before  mentioned,  im- 
properly taken  from  the  produce  of  that  duty,  and  applied  to 
purposes  to  which  they  were  not  applicable  under  the  act  of 
the  50  Geo.  3. 

The  information  prayed^  that  it  might  be  declared  that  the 
commissioners  are  not  entitled,  under  the  act  of  the  50  Gto.S^ 
to  impose  any  duty  on  sea-coal,  8cc.  which  may  be  landed  on 
the  beach  of  the  town  of  BrigJUon,  or  in  any  manner,  by 
land-carriage  or  otherwise,  brought  or  delivered  within  the 
limits  of  the  town,  but  for  the  purpose  of  repairing,  8lc. 
the  groyns,  walls,  or  fences  or  works  already  erected  and 
built,  or  to  be  made,  &c.  for  the  safety  of  the  town :  That 
the  commissioners  might  be  restrained  by  injunction  from 
imposing  any  duty  or  assessment  on  the  sea-coal,  &c.  so 
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laqded  or  brought  to  Brigblo^f  h^t  for  ^be  purposes  I^st- 
qienUooedy  ai\d  tbat  the  commissip^er^  n^gbt  be  ^Isa  re- 
strs^ned  from  levjing,  and  the  defendants  ^//ree  Rud  Gates 
be  also  restrained  from  receiving  or  collecting,  any  mpnej 
under  anj  doty  or  assessment  on  such  sea-coal,  &c.  ^hich 
abould  not  ba? e  been  made  for  such  last-mentioned  purposes : 
The  inforaiation  also  prayed  ai^  account  of  all  the  monies 
(Collected  by  Qates^  and  received  by  Attree^  or  by  the  coni^ 
missioners,  in  each  year,  from  the  passing  of  the  act  of  the 
50  Geo.  3f  to  the  filing  of  the  information,  in  respect  of  the 
4uty  on  searcoal,  &c.  and  of  the  application  thereof  in  each 
of  the  said  years>  and  of  the  expences  incurred  in  each  year 
during  that  period  in  the  repairing,  &Ct  the  groyns,  walls,  &Ct 
(erected  for  the  safety  of  the  town,  and  in  erecting  new  oneS| 
or  such  other  works  for  the  purposes  aforesaid ;  also  an  ac- 
count of  the  money  borrowed  by  the  commissioners,  and  then 
due  on  the  credit  of  the  coal  duty,  and  what  money  had  beeu 
applied  in  payment  of  the  interest  on  such  debt ;  tliat  the 
balance  of  tlie  coal  duty  received  by  JUree,  or  the  commis- 
sioners, after  deducting  the  expences  of  supporting  and  erect- 
ing fences  against  the  encroachment  of  the  sea,  and  the  pay- 
ment of  the  principal,  if  any,  aud  die  interest  of  the  debt 
contracted  on  the  duty  might  be  ascertained,  and  that  such 
balance  might  be  applied  in  payment  of  the  then  debt  due  on 
the  duty  on  coals:  aud  that  the  residue  of  such  balance  might 
be  applied  exclusively  and  solely  to  the  payment  of  the  ex- 
pences of  supporting,  maintaining,  and  erecting  fences  neces- 
sary to  prevent  the  encroachment  of  the  sea  at  Brighton; 
mod  if  it  should  appear  that  the  money  arisen  from  or  bor- 
rowed on  the  credit  of  the  duty  on  coal  since  the  passing  of 
the  act  of  the  50  Geo.  3,  had  been  applied  by  the  commis- 
sbners,  or  by  their  directions,  for  purposes  not  warranted  by 
the  act,  then  that  tlie  commissioner^  might  be  decreed  to 
replace  such  money  to  the  account  of  the  duty  on  coal^  8ic. ; 
fnd  that  m  the  mean  time  the  couMnissioners  might  be  re- 
strained 
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strained  by  injunction  from  borrowing  any  furtLer  sum  on 
the  credit  of  the  duty  on  coal ;  and  that  all  the  commisuoner* 
might  be  directed  to  keep  separate  and  distinct  accounts  of 
^\l  monies  thereafter  to  be  levied  under  the  act  {a). 

To  this  information  the  defendants  put  in  a  general  de« 
murrer,  and  for  cause  of  demurrer,  shewed,  "  Tliat  Hb  Ma- 
jesty's Attorney-General  liath  not,  by  the  said  information, 
made  such  a  case  as  entitles  him,  in  a  Court  of  Equity,  to 
any  such  relief  against  these  defendants,  touching  the  matters 
in  the  said  information  mentioned  and  complained  of,  as  is 
thereby  prayed,  or  any  other  relief  in  a  Court  of  Equity.* 
And  on  the  2lst  of  January  1815,  the  demurrer  was,  after 
argument,  allowed  by  the  Vice  Chancellor.  The  defend- 
ants at  the  same  time  alleged  as  another  cause  of  demurrer 
ore  tonus,  a  want  of  parties.  Against  the  order  allowing 
the  demurrer,  an  appeal  was  presented  to  the  Lord  Chan- 
cellor, and  the  demurrer  now  came  on  to  be  argued  before 
his  Lordship. 


(a)  The  act  of  tlie  50  Geo.  3,  con- 
tained some  otlier  claiues  to  the 
followiDg  effect,  which  uere  not 
stated  in  the  information,  but  wore 
referred  to  in  the  argnments  and 
judgment.  It  was  enacted,  that 
aU  actions  or  suits  which  the  com* 
inissioners  might  find  necessary  to 
prosecute  for  the  recovery  of  any 
damage  or  snro  of  money  due  to 
tliem  by  virtue  of  the  act,  shonld 
bo  commenced  and  prosecuted  in 
the  name  of  their  treasurer  for  the 
time  being,  and  that  all  actions  and 
snits  which  it  might  be  necessary 
for  any  other  i>erson  to  commence 
qr  prosecnte  on  acconnt  of  any 
contract  made  by  the  commission- 
prs,  or  any  of  them,  as  such,  or  by 
any  other  person  on  their  behaif, 
in  pursuance  of  the  act,  for  the 
non-performance  of  such  contract, 
or  for  any  other  act  or  thing  done 
)l>y  the  commissioners,   or  any  pf 


them,  •r  any  other  person,  by  theif 
order,  in  pursuance  of  the  art, 
shonld  be  commenced  and  prose- 
en  ted  against  the  treasurer  for  the 
time  being.  There  was  a  claose 
authorising  the  church-wardens  and 
overseers  of  the  poor  to  grant  a 
drawbacl^  of  the  duty  to  sncli  pour 
persons  as  were  not  aMe  to  pay  the 
same  on  any  coal  for  their  own  use, 
not  exceeding  two  chaidrona  in  a 
year.  Another  clause  enacted,  that 
after  the  money  then  due,  or  which 
slionid  thereafter  be  borrowed  npoa 
the  credit  of  the  duty  arisen  from 
coal,  and  the  expences  incurred  in 
erecting  and  maintaining  the  groyne 
and  other  works  shonld  have  been 
fully  paid,  it  should  -be  la^vfnl  fo» 
the  commissioners  to  apply  any 
snrplns  that  might  thereafter  arise 
from  the  duty  in  aid  of  the  rate  for 
paving,  &c.  as  to  them  should  ! 
reasonable  and  proper. 
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^T.  Leach  and  Mr.  Home  in  support  of  the  demurrer* 
The  charge  against  the  defendants  of  haring  illegallj  levied 
rates  for  the  purpose  of  illegally  applying  them,  and  of  their 
having  actually  made  such  illegal  application,  is  not  a  subject 
of  enquiry  in  a  Court  of  Equity,  but  of  indictment  at  a 
misdemeanor.  The  relator  considering  the  common  law  not 
sufficient  to  meet  the  justice  of  the  case,  comes  to  a  Court 
of  Equity  for  Uie  purpose  of  enforcing  the  provbions  of  the 
criminal  law.  The  information  first  calls  for  a  declaration 
that  the  commissioners  are  not  entitled  under  the  50  Geo*  3, 
to  impose  duties  on  coal,  but  for  the  purpose  of  repairing  the 
groyns  erected  and  to  be  erected  for  the  safety  of  the  town  ] 
in  other  words,  a  declaration  that  they  have  been  guilty  of  an 
indictable  offence.  This  is  a  singular  office  to  be  imposed 
on  a  Court  of  Equity.  Such  a  declaration  would  be  an 
excess  of  the  powers  of  the  Court.  The  information  next 
prays  that  the  commissioners  may  be  restrained  by  injunction 
from  imposing  any  duty  or  assessment  on  coal  contrary  to  the 
spirit  of  the  dedaratioq.  The  Court  therefore  is  first  to  tell 
the  commissioners  that  tlieir  conduct  is  criminal,  and  tlien  to 
restrain  them  from  a  repetition  of  the  crime.  The  informa* 
tion  seeks  to  substitute  in  the  place  of  the  punishment  to 
which  the  offence  would  be  subject  by  the  criminal  law,  what 
the  relator  considers  a  better  security ;  the  defendants  are  to 
be  restrained  from  committing  the  illegal  act,  and  in  the 
event  of  their  repeating  it,  to  be  punished  for  a  contempt 
of  this  Court.  The  information  next  prays  that  the  commisr 
sioners  may  be  restrained  from  impos'mg,  and  the  other  der 
fendants  from  receiving  money  under  any  assessment  which 
shall  not  have  been  made  for  the  specified  purposes.  The 
Court  is  to  restrain  the  treasurer  from  performing  his  duty  in 
receiving  the  sums  already  assessed — not  to  leave  the  parties 
to  the  right  which  the  law  gives  them,  but  to  transfer  the 
jurisdiction  to  a  Court  of  Equity.  The  information  next 
prays  an  account  of  the  coal  duties,  and  the  money  borrowed 
^  the  qr^it  of  them.    If  it  shall  be  fofind  tliat  the  commit 
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noman  hwe  ia  band  any  auioB  illegally  received,  the  Court  19 
la  declare  that  those  suma  are  only  to  be  applied  to  aocb 
purposes  as  the  relator  cooaiders  legal.  If  it  is  foivid  that 
they  have  nothing  in  band  that  can  be  legally  applied,  then 
the  cammiftsioo^ra  are  to  be  declared  personally  reapQn$ibk 
for  the  money  received  by  them.  In  other  worda,  it  calls 
upon  your  liordahip  to  impose  a  fine  on  the  commissioners; 
not  such  a  fine  as  would  he  iaaposed  by  a  Court  of  criminal 
juriscKction  for  an  act  aiising  from  a  misti|ke  of  duty^  but  to 
the  full  extent  of  the  monies  received.  No  precedent  caa 
be  found  for  the  exercise  of  such  a  jurisdiction  by  a  Couit 
p{  Equity.  But  supposing  the  Court  to  have  this  jurisdiction, 
what  is  the  manner  in  which  the  relator  considers  that  the  fine 
to  be  imposed  on  the  commissioners  should  be  applied  i  If 
jiioney  has  been  improperly  levi^  on  persons  Itist  year  uiidec 
polour  of  the  coal  duty,  the  justice  of  the  case  requires  tlia( 
It  should  be  returned  to  those  by  whom  it  w^  paid.  Bat 
fhe  information  seeks  to  have  it  applied  for  those  future  lega\ 
purposes  tq  which  the  coal  duty  may  be  applicable.  The 
assessment  improperly  made  in  1315,  is,  according  to  the 
prayer  of  this  information,  tp  be  applied  in  a  subsequent  year 
in  ease  of  chose  persons  who  would  have  fa^en  legully  bound 
to  pay  the  duties.  These  are  funds  with  which  the  Attorney* 
General  can  have  nothing  to  do.  If  the  commissioners  have 
conspired  tq  take  that  to  which  they  had  no  right,  they  are 
criminally  responsible,  and  the  money  may  be  recovered  back 
at  the  instance  of  those  by  whom  it  has  been  paid,  but  it  is 
not  a  fund  for  which  the  commissioners  can  be  civilly  ac- 
countable to  the  Attorney-General. 


The  Lord  Chancellor.  There  are  miM^y  cases  ior 
volving  criminal  matter  in  which  the  Attorney-General  haa 
filed  informations  in  this  Court.  Informations  have  been 
filed  by  him  here  for  abating  nuisances,  which  are  casea 
having  a  criminal  character  belonging  to  them;  soaie  for 
nuisances  affecting  public  higliwaya,  and  for  obslructioos  iu 
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fpiff^ble  riveni(a)  and  harboars*  There  was  one  rektive  1818. 
^  the  harbour  at  Poritmowik,  where  the  obatmctm  waf  ^'^^ 
jremoved,  and  id  others  the  Attome]F»General  has  had  the  ^rrMniar* 
iiaiaaiices  abated  under  the  judgnenl  of  this  Court.  There 
have  been  seyeral  proceedings  of  the  same  nature  in  the 
Court  o{  Exchequer,  and  some  cases  which  bane  jone  up 
to  the  House  of  Lords. 

For  the  Demurrer.  The  ccimniissioners  are  liable  to  an 
action  bj  every  person  wi)o  has  been  aggrieved,  and  to  return 
to  eveiy  individual  tlie  money  they  have  illegally  taken* 
Upon  what  ground  then  can  the  Attorney-General  ^ome  into. 
this  Court,  accusing  the  defendants  of  having  improperly 
taken  the  money,  stating  at  the  same  time  that  they  have 
expended  it,  and  yet  insisting  that  they  are  trustees  of  it 
under  the  act  of  Parliament,  and  callmg  on  them  to  account 
for  it,  in  order  to  its  due  application.  If  the  charges  in 
this  information  are  well  founded,  this  is  money  which  can 
never  be  applicable  to  the  purposes  of  the  act,  for  it  was  not 
collected  under  the  authority  of  the  act^  but  in  direct  violation 
of  its  provisions.  How  then  can  it  be  dealt  with  as  a  fund 
raised  by  virtue  of  the  act  i  The  information  does  not  merely 
state  that  the  commissioners  have  collected  this  money  for 
the  purpose  of  preventing  its  application,  but  that  they  have 
actually  applied  it.  That  is  alone  a  sufficient  objection  to 
the  Court's  decreeing  an  account.  The  accounts  have  been 
already  rendered.  Before  the  Attorney-General  can  ask  for 
an  account  of  the  receipts  and  payments,  it  is  incumbent  on 
him  to  shew  bow  the  fund  can  be  applied.  If  there  is  any 
fund,  the  aipiment  for  the  relator  is  that  it  is  one  which  has 
been  illegally  collected,  and  which  the  defendants  would  be 
liable  to  refund.  Hiat  alone  would  be  an  objection  to  the 
account,  but  the  money  has  been  actually  paid  away. 

(a)  See  T%e  AU(frniif*Gen€ral  v.  Johnmnif  post. 
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18t8«  The  LoBD  Chancellok*     We  have  lately  had  that 

fj^^         question  discussed  in  a  case  before  the  House  of  Lords,  with 

ArroRMBT.    reference  to  officers  in  the  customs^  where,    under  acts  of 

CBMERAXi  .  . 

V,  Parliament,  the  offices  were  not  continued,    but  the  duties 

^*  were  continued.  One  of  the  arguments  in  tliat  case  was  that 
the  Court  could  not  make  the  party  account,  because  the 
money  belonged  to  the  individuals  from  whom  it  had  been 
received.  We  gave  judgment  against  him,  but  we  confined 
ourselves  to  this  ground,  that  although  the  office  was  discon- 
tinued, the  duties  remained  liable.  Our  opinion  was,  and  it 
may  be  material,  that  on  the  construction  of  the  acts  die 
duties  were  continued. 

For  the  Demurrer.  That  case  cannot  be  considered  an 
authority  which  applies  to  the  present,  for  there  was  a  fund 
in  the  hands  of  the  parties,  which  it  was  impossible  for  tfaeni 
to  say  they  had  not  collected  for  the  purposes  of  the  act,  and 
the  fiind  was  forthcoming ;  but  in  the  case  now  before  the 
Court,  the  statement  of  the  information  is  that  the  defendants 
have  employed  the  money.  The  account  now  asked  for 
must  therefore  make  them  responsible,  not  for  monies  they 
have  received,  but  personally  responsible  for  monies,  which, 
though  they  have  received  them,  they  never  ought  to  have 
received,  but  which  they  have  in  fact  applied. 

This  cannot  be  considered  as  a  gift  to  a  charitable  use. 
The  rates  are  not  voluntary  gratuitous  payments,  but  a  tax 
to  be  levied  and  collected  within  the  town  of  Brighton  for 
public  purposes,  with  powers  to  certain  officers  to  enforce  tlie 
payment,  and  with  remedies  to  be  pursued  by  individuals 
improperly  charged  with  the  rates.  The  statute  of  Eliza- 
beth (a)  does  not  apply  to  this  case.  In  the  cases  enumerated 
in  that  statute,  the  funds  are  given ;  here  there  is  no  fund 
{(iven,  but  certain  public  officers  are  appointed  to  levy  and 

(a)43£/is.  c.  4. 
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ipplj  money  to  particular  purposes.  If  they  have  applied 
them  improperlyy  they  must  refund  the  money  to  those  from 
whom  they  receiTed  it,  but  diey  cannot  be  accountable  for 
it  to  the  Attorneys-General. 

But  the  information  is  defective  for  want  of  parties.  This 
was  taken  ore  tenus  as  a  cause  of  demurrer  before  the  Vice*- 
Cbancellor,  If  the  Court  has  jurisdiction  to  declare  that  the 
coaunisttoners  have  done  wrong,  and  to  restrain  them  for  the 
future,  it  will  not  act  unless  there  are  before  it  those  persons 
whose  conduct  it  can  reguhite  so  as  to  protect  the  public. 
The  commissioners  Under  the  act  of  Parliament  are  about  one 
hundred,  and  there  are  upwards  of  fifty  who  are  not  drfendanis 
to  this  information.  It  is  said  that  they  are  not  defendants  be- 
cause they  have  not  acted  under  this  statute;  yet  they  may  im- 
mediately pursue  precisely  the  same  conduct  which  has  been 
adopted  by  those  commissioners  who  are  parties  to  the  suit. 
Tlie  injunction  of  the  Court  as  to  the  defendants  cannot  apply 
to  those  commissioners  who  are  not  parties.  The  information 
prays  that  the  defendants  alone  may  be  enjoined.  The  Court 
is  then  to  eiyoin  the  forty-eight  persons  who  are  before  it, 
and  to  leave  the  others  to  pursue  hereafter  the  same  measures. 
The  information  is  clearly  defective.  It  b  a  case  where 
justice  cannot  fairly  be  done  for  want  of  proper  parties. 
The  commissioners  who  had  not  qualified  themselves  when 
this  rate  was  imposed  may  have  since  done  so.  Others  may 
qualify  themselves  immediately  after  the  decree,  which,  so 
fiar  as  respects  them,  will  be  of  no  effect,  for  the  only  persons 
bound  by  it  would  be  those  commissioners  who  are  parties 
to  the  suit.  The  other  commissioners  might,  without  being 
guilty  of  any  breach  of  the  injunction,  repeat  the  very  acts 
intended  to  be  restrained.  But  that  is  not  the  only  objection, 
for  the  comraissipners  who  are  absent  are  not  represented  by 
those  who  are  present.  Upon  what  principle  then  can  their 
conduct  bind  the  whole  ?  It  is  not  merely  that  die  injunc- 
tioQ  will  not  apply  to  the  whole  body  of  commissioners,  but 
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Ibose  ivho  ase  absent  .a«e  entitled  to  assert  tbeir  ligiits. 
A  distinction  is  supposed  to  exist  between  the  acting  cob- 
flussioliecsi  and  those  wh«  liaire  not  acted ;  bitt  the  act  of 
Parliament  makes  no  such  distinction*  Its  language  idates 
to  tlie  commissioners  generally.  It  imposes  a  penalty  on 
coQimisftiotters  who  shall  act  without  a  qvaiificatios,  but  it 
•does  ttet  invalidate  their  proceedings.  The  defendants  form 
i)Ut  a  omriH  smnber  of  the  €otnoussio»ers,  but  the  lelief 
«skad  is  against  all  of  them,  and  the  prayer  seeks  for  a  com- 
tplefee  regulation  of  the  conduct  of  all  the  coaimbsiooeis. 
.It  is  impossihle  to  sustain  such  an  information  without  mak- 
log  the  other  commiBsioners  parties.  The  atcoaais  prayed 
for  cannot  be  taken  against  those  who  are  not  parties.  To 
•take  the  accounts  effectually  the  whole  body  of  conmissionen 
-must  be  before  the  Court.  Tlie  act  bating  appointed  the 
commissioners  without  distinction^  the  relator  cannot  have 
the  power  of  selecting  some,  and  of  entirely  passing  over  the 
otiiers.  The  acts  complained  of  are  not  alleged  to  be  merely 
'the  acts  of  those  coromissiotters  who  are  de£endants.  Tlie 
commissioners  may  be  a  fluctuating  body,  and  the  acts  com- 
plained of  may  have  been  done  by  those  v^  ho  are  not  parties. 
The  information  seeks  to  have  an  account  of  all  their  past 
conduct,  with  a  view  to  make  them  responsible  in  matter  of 
.aocouut  for  the  funds  which  they  ha%e  improperly  raised. 
How  is  the  Court  on  such  an  information  to  regulate  tfae 
conduct  of  the  commissioners  in  future?  This  ground  of 
deomrrer  was  argued  t>efore  the  Vice*Chancellor,  and  we 
apprehend  the  demurrer  was  allowed  on  this  ground  as  well 
as  the  others. 


The  Lord  Chakcellok.  The  course  of  the  Court  is, 
that  if  a  defendant  cannot  sustain  the  demurrer  on  the  record, 
'be  is  entitlied  to  demur  are  tenuB^  but  in  that  case  he  must 
pay  the  costs  of  the  demurrer  on  the  record. 
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tor  the  Dmmrrer,  The  act  of  TSiiiiwuiutpffiAs  pmh  1818. 
ticular  remedies  for  perswu  who  are  vggrievadi  a  droumslaiioe 
tvhich  alFonkaii  argument  agaiosi  the  right  to  resort  to  aoy 
except  AoBe  preacribed  by  the  act.  It  expfeealy  dkecta  that 
the  renediea  the  patties  are  to  have  diaU  be  agaiost  the 
tressurer  of  the  commissionerfli  who  shail  be  the  only  de- 
femfaat  iq  et eiy  action  or  suit.  Upon  What  ground  then  can 
this  ittfonnation  be  supported,  in  which  the  treasarer  is  neither 
plaintiff  nor  defendant  ?  It  is  true  that  Gate»f  who  now  holds 
the  offce  of  treasurer,  is  a  defendant,  but  he  is  not  proceeded 
against  solely  as  treasurer,  but  in  his  character  of  commis* 
flioner.  He  is  stated  to  have  been  elected  treasurer,  and  par- 
ticular relief  is  prayed  i^^st  him,  but  that  does  not  ramofe 
Ae  objection.  The  act  intended  that  the  treasurer  should  lie 
tiie  onljplabtifr  or  defendant,  where  a  suit  should  be  brought 
for  any  diiog  done  under  the  powers  of  the  act.  What  is 
DOW  complained  of  was  done  under  the  powers  of  the  act« 
There  is  no  ground  for  the  substitution  of  the  Attorney- 
General  in  the  place  of  the  individuals  aggriered,  nor  for  his 
conuog  into  a  Court  of  Equity  with  an  information,  instead 
of  proceecfing  against  the  individuals  in  a  Court  of  Criminal 
Jurisdiction.  It  is  clear  that  the  act  contemplated  such  a 
case  as  the  present,  for  it  has  provided  a  remedy  against  the 
miscoDdact  of  the  treasurer. 

3rAe  LoboChancellob.  If  there  is  an  equity  to  vt* 
strain  the  levying  of  tlie  duties  in  future,  the  account  could 
not  properly  be  taken  against  the  treasurer.  This  information 
seeks  relief  as  against  that  which  the  treasurer  is  not  at  all 
^atiiorised  to  do.  If  the  informatbn  can  be  maintained  at 
ail,  I  apprehend  it  can  only  be  maintained  against  the  com- 
mittioners,  for  the  treasurer  has  no  power  to  do  the  acts 
complained  of,  and  sought  to  be  restrained. 

Sir  Jrthar  Piggott,  Sir  Sam«/e/ RomiV/y,  Mr.  Be//,  and 
Mr.  Newlaad,  in  support  of  the  information.    The  demurrer 
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on  the  record  cannot  b^  blended  with  the  demurrer  tkketi 
ore  tenui  for  want  of  parties.    This  is  an  appeal  against  the 
decree  of  the  Vice-Chancellor,  by  which  he  allowed  the  de- 
murrer on  the  record,  and  having  allowed  it,  he  could  not 
pronounce  upon  the  demurrer  on  the  other  ground,  which 
was  taken  ore  tenus ;  for  supposing  that  the  latter  might  have 
been  made  a  good  ground  of  demurrer,  yet   having  been 
suggested  ore  tenuSf  it  could  not  be  entertained,  unless  the 
demurrer  on  the  record  was  over-ruled.    The  present  appeal 
brings  before  your  Lordship  nothing  but  the  simple  question 
whether  the  demurrer  on  the  record,  for  want  of  equity,  is 
valid.    The  Vice-Chancellor  proceeded  on   that  demurrer 
alone,  and  the  other  is  entirely  out  of  the  question.    Hiere 
is  however  no  defect  of  parties  in  this  case.     It  is  settled 
that  when  there  are  several  executors,  of  whom  some  only 
have  proved  tlie  will,  it  is  not  necessary  in  a  suit  for  adminis- 
.  tering  the  assets,  that  the  executors  who  have  not  acted  should 
be  parties.     If  a  bill  should  be  filed  by  a  legatee,  alledging 
that  of  two  executors  appointed,  one  only  had  acted,  and  that 
he  intended  to  pay  the  plaintiff's  l^cy  to  another  person, 
by  whom  it  was  claimed, and  seeking  to  restrain  the  payment; 
the  executor  who  had  not  proved  might  afterwards  poasess 
himself  of  part  of  the  estate,  and  pay  the  legacy  to  the  party 
claiming  in  opposition  to  the  plaintiff,  yet  tliat  circumstance 
would  not  niake  it  necessary  that  die  executor  who  had  not 
acted  should  be  a  party.     1  he  rule  is,  that  a  plaintiff  is  not 
authorised  to  make  any  one  a  defendant,  unless  he  can  pray 
some  relief  against  him.      No  relief  could  be  prayed  in  this 
case  against  tlie  commissioners  who  have  not  acted.   Tlie  gra- 
vamen of  the  information  is,  that  the  commissioners  have  levied 
and  misapplied  the  funds,  which  misapplication  is  refernble 
to  those  individuals  alone  by  whom  they  have  been  misapplied, 
for  it  is  impossible  that  a  person  can  be  made  participant  in 
the  violation  of  an  act  of  Parliament,  merely  by  naming  him 
as  a  defendant.     He  cannot  be  answerable  for  the  conduct 
of  those  who  alone  have  interfered. 


CASES  IN  CHANCERY. 


943 


It  has  been  contended  thtt  this  information  cbaiges  the 

commissioners  with  criaiinal  matter.     In  a  subsequent  part 

of  ttie  aif  oment  it  will  be  shewn  that  it  does  not;  but  for 

the  preaast  conceding  that  point  for  the  sake  of  argument—* 

this  is  a  general  demuner  both  to  diseovei^  and  relief;  and  in 

order  to  support  such  a  demurrer,  the  defendants  must  shew 

that  tberv  is  do  part  of  the  relief  prayed  to  which  the  plaintiiF 

can  be  entitled,  if  therefore  the  defendants  can  establish  their 

proportion  that  some  part  of  the  information  does  charge  them 

with  m  indictable  offetkcey  it  would  not  induce  the  Court  to 

allow  tbe  present  demurrer;  for  though  some  part  of  the  in«- 

fonoation  sliould  relate  to  criminal  matter,  there  are  other  parts 

which  cannot  by  possibility  have  any  such  relation,  and  par- 

ticularij  the  prayer  for  an  account  of  the  receipt  and  applica* 

tion  of  the  duties.     It  is  not  sufficient  for  the  defendants  to 

say  that  there  is  a  part  which  relates  to  criminal  matter, 

though  it  might  be  a  ground  for  their  objecting  to  answer 

tliat  part  of  the  bill..   It  would  be  no  answer  to  ihe  vihole 

relief  prayed  by  this  information,  nor  indeed  to  the  relief 

which  arises  out  of  the  criminal  transaction.    Although  a 

person  may  not  be  entitled  to  pray  for  a  pecuniary  advantage 

which  arises  out  of  a  transaction  amounting  to  a  felony,  yet 

he    may  be  entitled   to  pecuniary  amends  where  his   claim 

arises  out  of  a  transaction  which  amounts  only  to  a  mis* 

demeanor;  and  it  will  be  no  defence  for  him  to  say  that  the 

matter  out  of  which  the  claim  arises  is  a  criminal  proceeding. 

It  is  iherefore  to  no  purpose  to  discuss  at  present  the  exact 

portion   of    relief  to  which   the  Attorney-General    may  be 

entitled.     If  your  Lordship  can  grant  any  part  of  the  prayer, 

it  is  sufficient   to  induce  you   to   over-iule   the   demurrer. 

All  the  same  advantages  will  be  open  to  the  defendants  when 

they  answer  the  information.     Though  it  is  settled  that  when 

a  plaintiff  not  entitled  to  relief,  though  entitled  to  discovery, 

files   a    bill   praying   both   discovery  and   relief,   a  general 

Vol.  I.  A  A  demurrer 
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demurrer  will  be  supported  (a),  the  converse  of  that  ffro- 
position  does  not  prevail ;  for  if  he  be  entitled  to  relief^ 
though  not  to  discovery,  a  general  demurrer  to  both  must 
be  over-ruled.  It  is  quite  clear  that  the  levying  and  ap- 
plication of  the  duties  stated  in  this  information,  are  coq<' 
trary  to  the  true  construction  of  the  act  of  Parliament, 
whieh  meant  to  provide  that  the  duties  should  be  levied  for 
the  repair  of  the  groyns,  and  that  any  accidental  surplus 
which  might  remain  in  hand  after  those  purposes  were  an- 
swered, might  be  applied  in  aid  of  the  town  rates;  not  that 
the  duties  should  be  imposed  by  the  commissioners  without 
reference  to  any  contemplated  expenditure  on  the  groyns. 


No  authority  has  been  adduced  in  support  of  the  assertion 
that  the  acts  alledged  in  the  information  amount  to  an  indict- 
able offence.  There  is  no  allegation  that  the  defendants  have 
acted  corruptly,  or  that  they  have  applied  the  monies  to  tlieir 
own  use.  The  allegation  is  merely  that  the  duties  were  to 
be  raised  for  a  particular  purpose  only,  and  that  they  have 
been  applied  to  a  different  purpose ;  that  they  have  been 
applied  for  the  bene6t  of  all  the  inhabitants,  instead  of  for 
purposes  of  a  general  and  public  nature.  How  can  this  be 
criminal  conduct,  which  subjects  them  to  an  indictment,  and 
upon  [conviction,  to  punishment  by  fine  and  imprisonment  ? 
The  whole  argument  rests  on  this ;  that  we  are  trausferring  a 
criminal  transaction  from  a  Crimmal  Court  to  the  cognizance 
of  a  Court  of  Equity;  but  in  order  to  raise  this  argument,  k 
is  assumed  that  this  is  a  criminal  proceeding  on  the  part  of 
the  defendants.  Was  it  ever  supposed  that  the  commissionera 
under  an  act  of  Parliament,  because  they  had  mistaken  the 
construction  of  the  act,  and  applied  part  of  the  money  to 
some  other  purpose  than  that  which  the  act  intended^  were 


(a)  Prici  t.  Jamea,  «  Bro.  C.  C.  31 9.    CoUis  v.  Swapte^  4  Bro.  C,  C.  4«>. 
Baker  ▼.  MeUUhy  10  Vet,  M4.  sod  tbe  references  in  10  Vet.  563. 
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^ilty  of  a  misdemetnor  ?  Before  any  one  can  arrive  at  snch 
m  conclusion;  the  authority  of  some  decided  case,  or  of  some 
text  writer  on  the  criminal  la«i%  should  have  been  produced. 
It  18  not  sufficient  for  a  defendant  who  is  accused  of  a  civil 
breach  of  trusty  simply  to  assert  that  what  is  alledged  against 
him  is  a  crime^  and  that  he  is  therefore  not  bound  to  answer. 
It  was  never  considered  that  a  magistrate  acting  with  a  de» 
legated  authority  could  be  made  subject  to  a  criminal  pro* 
ceeding,  unless  he  acted  from  corrupt  motives ;  and  nothing 
in  this  information  imputes  such  motives  to  the  defendants. 
It  set^  a  declaration  from  the  Court  that  the  commissioners 
ought  not  to  impose  any  duty  on  coal  but  for  the  purpose 
of  supporting  the  groyns  erected  or  to  be  erected  for  the 
safety  of  the  town.  Is  this  calling  on  the  Court  to  declare 
that  a  crime  has  been  committed  ?  Is  a  person  even  volun* 
tarily  disobeying  an  act  of  Parliament  indictable  for  so  doing 
in  every  case  ?  Many  things  are  prescribed  by  an  act  of 
Parliament,  for  the  disobedience  of  which  a  person  will  not 
be  sitbject  to  a  criminal  information  or  indictment ;  it  must 
manifestly  appear  that  he  has  acted  corruptly. 
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Supposing  the  defendants  can  establish  the  proposition 
that  this  is  a  criminal  act,  yet  if  it  be  a  breach  of  a  public 
trusty  the  ce$tuiqve  trusts  have  a  right  to  a  declaration  by  this 
Court,  that  the  acts  complained  of  ought  not  to  have  been 
<loiie,  and  that  they  ought  not  to  be  repeated.  The  proposi- 
tioa  contended  for  would  go  to  a  great  and  alarming  extent. 
It  would  extend  to  all  conspiracies  and  confederacies  to 
obtain  deeds  and  wills  from  persons  incapacitated  by  imbe- 
cility of  mind  from  executing  such  instruments ;  for  these 
would  be  criminal  acts.  But  is  a  Court  of  Equity  on  that 
account  to  be  deprived  of  its  jurisdiction  ?  The  only  reason 
i6r  the  non-interference  of  a  Court  of  Equity  in  matters  of 
felony  is,  because,  generally  speaking,  they  involve  transac- 
tions out  of  which  no  civil  rights  arise ;  but  if  civil  rights  do 

A  A  2  arise 
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1818.       ariae  out  of  a  criminal  tranflactioiiy  the  criminal  nature  of  the 
^^pj^        subject  is  no  objection  to  the  interference  of  a  Court  of 
^rroHWEY-    Equitj.    The  prayer  that  the  commissionerB  may  be  r©- 
V.  straiotd  from  levying,  and  the  treasurer  and  collector  (tont 

•■•^"*  receiving,  the  rales  which  shall  not  have  been  made  for  the 
purposes  of  the  act,  is  not  a  prayer  that  tbey  may  be  re- 
strained from  committing  a  crime,  but  from  doing  that  which 
would  be  injurious  to  civil  interests.  A  party  may  have  a 
civil  remedy  for  an  act  which  amounts  to  a  misdemeanor; 
as  in  the  case  of  an  assault,  which,  though  punishable  cri* 
minally,  may  also  be  made  the  subject  of  an  action.  Courts 
of  Equity,  in  cases  of  fraud,  have  considered  themselves 
bound  to  decree  relief,  where  more  than  one  of  the  parties 
might  have  been  punished  at  common  liiw.  A  suit  may  be 
instituted  in  this  Court  for  restraining  a  nuisaiKe,  which  is  a 
criminal  act.  In  Baines  v.  Baker  (a)  and  The  Attorney-Gt' 
neral  v.  Cleaver  (&),  the  principle  was  admitted,  though  the 
Court  did  not  interfere  under  the  particular  circumstances. 
Tliis  is  a  sufTicient  answer  to  tlie  objection  made  by  the  de- 
fendants, that  this  Court  will  not  restrain  a  party  from  com- 
mitting a  criminal  act. 

If  this  information  will  not  lie,  it  is  clear  that  there  can  be 
no  remedy  against  the  abuses  complained  of.  Tliis  is  not  a 
case  iu  which  the  Court  of  King's  Bench  would  grant  a 
criminal  information,  neither  could  an  indictment  be  sup- 
ported, as  the  defendants  do  not  appear  to  have  wilfully 
exceeded  their  authority.  For  any  thing  that  appears  to  the 
contrary,  they  may  have  merely  mibtakeo  the  construction 
of  the  act.  Nor  is  there  any  civil  remedy  by  which  the 
relief  we  ask  can  be  obtained  in  a  Court  of  Law.  Tbis 
information  has  two  objects ;  first,  to  bring  back  the  surplus 
of  the  coal  duty,  aud  to  make  it  applicable  to  preserving  the 
groyns;   and  secondly,  to  restrain  the  defendants  firom  aoy 

(a)  AmbL  1.58.    3  Atk.  750,  (6)  18  Ves.  tlU 
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fiirther  levy  of  the  duty.  Suppose  an  action  of  trespass 
should  be  brought  against  the  treasurer,  the  plaintiiF  might 
hideed  reco^r  some  trifling  damages;  but  the  surplus  of 
5000/.  would  }»t  remain  unemployed  in  tlie  hands  of  the 
defendants  or  their  treasurer.  Suppose  an  appeal  should  be 
preferred  at  the  Quarter  Sessions,  the  Justices  might  quash 
the  rate,  but  they  could  do  no  more.  Tlie  Commissioners 
might  continue  to  impose  further  duties,  notwithstanding 
there  should  be  a  large  balance  in  their  hands  applicable  to 
the  repairs  of  the  sea  fences. 
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The  present  suit  is  nothing  more  than  a  suif  against 
trustees,  calling  on  them  for  an  account  of  the  execution 
of  their  trust.  The  declaration,  and  the  whole  of  the  relief 
prayed  for,  are  consequential  on  their  liability  as  trustees. 
It  is  contended  that  the  Attorney-General  has  nothing  to  do 
with  this  case.  The  information  insists  that  the  duties  eould 
only  be  levied  for  the  purpose  of  keeping  the  town  protected 
from  the  inroads  of  the  sea ;  that  the  funds  not  having  been 
so  applied,  the  commissioners  are  bound  to  account  for  all 
tlie  money,  and  are  bound  to  consider  this  as  a  fund  in  their 
hands  still  unapplied.  The  question  is,  whether,  upon  this 
riiort  statement,  this  being  a  public  purpose,  in  the  nature 
of  a  public  charity,  in  which  all  His  Majesty's  subjects  have 
an  interest,  any  one  individual  may  not  be  a  relator,  for  the 
purpose  of  bringing  t>efore  the  Court  a  statement  of  an  abuse 
of  such  a  public  trust.  If  any  individual  can  be  a  relator  for 
such  an  object,  all  the  objections  made  incidentally  can  be 
of  no  avail.  It  is  contended  that  this  is  not  a  chanty  or 
public  purpose,  in  respect  of  wlrich  the  Court  will  suifer  an 
information  to  be  filed  by  the  Attorney-General  at  the  rela- 
tion of  a  private  person.  The  right  of  the  Attorney-General 
to  sue  here  by  information  is  not  confined  to  cases  of 
charities.     Lord  Redesdale  {a)  puis  the  case   of   a  charity 


(a)  Mi{f.  7. 
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merely  as  one  of  the  instances  of  that  mode  of  proceeding. 
It  is  objected  that  this  is  not  a  fund  created  by  the  donation 
of  an  individual^  but  from  public  contribution  authorised  by 
the  Legislature.     Can  it  be  contended  that  this  Court  will 
not  entertain  an  information  respecting  the  application  of 
funds  so  raised  by  a  public  imposition  on  persons  importing 
certain  articles  ?    It  cannot  be  maintained  that  this  CcNirt 
nW  not  entertain  an  information,  because  the  fiind  is  raised 
by  public  contribution.    Suppose  that  these  duties  had  been 
raised  in  consequence  of  a  petition  to  Pftrliamenti  lepresenting 
that  there  were  no  charities  in  tl)e  town  of  Brighttm^  and  that 
it  was  extremely  desirable  that  there  should  be  institutions 
of  that  kind  for  the  public  education  of  children,  and  for 
placing  them  out  as  apprentices,  or  for  other  objects,  which 
most  clearly  were  charitable  purposes,  and  that  the  trustees 
were  not  warranted  in  their  disposition  of  the  funds  so  raised — 
if  it  turned  out  that  the  trustees  were  entrusted  with  the 
money  as  these  trustees  are,  raised  by  duties  on  persons  who 
import  goods  for  the  consumption  of  the  inhabitants,  unA 
which  are  paid  for  by  the  inhabitants — could  it  be  contended 
that  because  it  was  rai&ed  not  by  voluntary  donations,  but  bj 
public  contribution  of  all  persons  availing  themselves  of  the 
convenience  of  importing  the  goods,  the  trustees  mig^t  with 
impunity  violate  the  trust?    If  the  trustees  were  guilty  of  a 
breach  of  their  trust,  by  diverting  the  funds  to  their  own  use, 
or  to  other  purposes  than  those  to  which  they  were  destined, 
could  it  be  contended  that  this  was  a  case  in  which  the 
Attorney-General  could  not  file  an  information  to  cooipel 
the  application  of  the  fund  to  those  purposes  i    What  are 
tlie  purposes  to  which  such  a  mode  of  proceeding  can  be 
applied,  if  these  are  not  of  that  description?    It  is  dear 
from  a  passage  in  Duke  (/x),  (which  forms  part  of  the  com- 
mentary of  which  Sir  Francu  Moore,  who  was  employed  m 
penning  the  statute  of  Charitable  Uses,  is  supposed  to  be 


(a)  J}uk€,  129. 
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the  author),  that  there  is  no  distinctioa  between  a  fund 
created  by  a  deed,  and  one  created  by  statute :  **  An  impon- 
''  tion  granted  upon  commodities  imported  or  transported, 
''  to  be  employed  upon  repair  of  ports  or  havens  where  tliey 
**  shall  land,  is  a  charitable  use^  and  within  this  statute." 
The  book  in  whidi  this  passage  occurs  was  published  in  the 
reign  of  Charles  the  Second,  and  not  long  subsequent  to  the 
Petition  of  Right,  by  which  it  was  declared  that  no  im- 
position should  be  made  but  by  act  of  Parliament.  The 
passage  therefore  cannot  be  understood  as  referring  to  any 
act  of  the  Crown :  but  even  supposing  it  refers  to  a  grant 
of  the  Crown,  such  grant  would  be  considered  as  a  document 
of  a  public  nature ;  and  it  removes  the  objection  that  those 
duties  cannot  be  subject  to  a  charitable  use,  because  they  are 
created  by  an  instrument  of  a  public  nature.  Nor  can  the 
circumstance  that  the  defendants  are  commissioners  appointed 
by  act  of  Parliament,  exclude  the  jurisdiction  of  this  Court, 
lliere  are  many  instances  in  which  the  Court  lus  interfered 
to  controul  the  conduct  of  commissioners  under  inclosnre  and 
other  acts  (a). 
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Mr.  LeacJby  in  reply.— This  is  the  roost  important  case 
which  has  occurred  in  a  Court  of  Equity  since  1  have  at* 
tended  one.  It  is  no  less  a  question  than  this — whether  it 
is  the  duty  of  a  Court  of  Equity  to  declare  the  authority 
of  the  law  to  every  person  employed  in  the  collection  of 
every  contribution  throughout  the  empire,  with  the  single 
exception  of  contributions  in  respect  of  the  public  revenue— 
whether,  with  that  exception  alone,  a  Court  of  Equity  has 
power  to  restrain  the  officer  from  proceeding  contrary  to 
^'hat  it  shall  declare  to  be  his  duty,  and  to  make  him  per- 
sonally responsible  for  the  whole  sum  he  may,  under  an  error 
of  judgment,  impose  on  the  public.  It  is  said,  that  if  the 
Court  has  not  this  jurisdiction,  there  is  a  great  defect  in  the 


(m)  See  Sfcer  v.CrawUr,  17  Yen.  216. 
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Itw.  Much  weight  cannot  be  laid  on  tliat  obserratioo;  for 
if  die  country  has  proceeded  ever  since  the  conquest  without 
feeling  the  defect,  it  is  not  likely  that  much  inconmuence 
will  ever  be  experienced  from  it ;  and  it  seems  to  be  adnutted 
that  it  has  never  hitherto  occurred  to  any  one  to  represent 
that  such  a  jurisdiction  resided  in  a  Court  of  Equity.  It  is 
not  asserted  that  an  attempt  has  ever  been  made  to  file  such 
an  information  as  the  present.  Undoubtedly,  if  there  be  a 
clear  principle  to  shew  that  the  jurisdiction  contended  fcr, 
tliough  it  has  never  been  called  into  action,  does,  on  prin- 
ciples of  the  constitution,  reside  in  this  Court,  your  Lordship 
will  entertain  the  present  information :  but  you  will  first  be 
satisfied  that  the  principle  exists;  for  no  alledged  principle 
of  Gou^nience  can  give  your  Lordship  authority  to  extend 
the  jurisdiction  of  the  Court.  The  proposition  conteuded 
fo^^Ke  other  side  is,  that  there  resides  in  a  Court  of  Equity 
9  jurisdiction  to  examine  into  the  conduct  of  commissioners 
under  a  loibal  act,  to  restrain  them  in  what  was  illegal,  and, 
in  tl^e  nature  of  a  fine,  to  impose  on  them  personal  respon- 
sibility. By  the  common  law^  if  commissioners  acting  under 
suclr  an  act  of  Parliament  should  abuse  their  trust,  it  would 
either  amount  to  a  misdemeanor,  for  which  they  would  be 
criminally  responsible,  or  they  might  be  instructed  in  their 
duty  by  an  information  in  the  nature  of  a  quo  warranto. 
In  The  King  v.  The  Corporation  of  The  Bedford  Level  (a), 
Mr.  Justice  Lawrence  appears  to  have  considered  that  as  the 
proper  mode  of  proceeding  against  commissioners  under  an 
act  which  empowered  them  to  impose  rates.  An  action 
might  also  be  supported  against  the  officers  who  bad  dis- 
trained; and  by  that  mode  th^  s^uthority  of  the  commissioners 
could  be  tried.  If  the  commissioners  have  been  guilty  of 
corruption,  they  are  criminally  responsible — If  of  error 
merely,  there  is  a  way  of  instructing  them  what  their  duty 
is — If  injustice  has  been  done  to  any  one,  there   exists  a 
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jurisdiction  to  afford  him  relief.  Where  then  b  this  great  pub- 
lic iDconTenience  which  requires  that  yoar  Lordship  should 
be  called  upon  ?  What  precedent  is  there  for  calling  upon 
}pOu  i  Upoo  what  principle  is  it  they  desire  to  introduce  this 
novelty — that  a  Court  of  Equity  is  to  have  imposed  upon  it 
the  duty  of  instructing,  restraining,  and  calling  to  account 
every  officer  in  this  empire  who  may  be  concerned  in  the 
admiiustralion  and  collection  of  public  rates,  except  where 
they  relate  to  matters  of  revenue  f 
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I  ooderstand  the  duties  of  the  Attorney-General  to  be 
these.  In  all  matters  of  crime,  the  King,  as  Parens  patria, 
is  the  prosecutor.  Every  criminal  prosecution  belongs  to 
the  Attorney-General  as  representing  the  public  prosecutor. 
The  Attorney-General  is  the  servant,  not  of  tlie  public,  but 
of  the  Crown.  Generally  speaking,  he  has  no  controul  6ver 
civil  rights.  His  duty  is  to  assert  those  rights  of  the  Crown 
which  the  King  cannot  assert  himself.  Tlie  King  must  have 
an  officer  to  assert  his  civil  rights,  and  the  Attorney-General 
is  that  officer.  Beyond  this  however  he  has  some  duties  to 
perform,  to  which  your  Lordship  has  referred;  be  is  to 
enquire  aa  to  public  nuisances  in  rivers,  harbours,  and  on 
the  King's  highway.  A  subject  may  abate  such  nuLfances. 
The  Attorney-General  may  bring  an  English  bill  for  abating 
a  nuisance,  in  which  the  King  has  a  right :  he  may  sue  in  a 
public  court  to  abate  a  nuisance  on  a  river  or  a  public 
highway.  In  all  cases  in  which  the  subject  might  abate  the 
nuisance,  the  Crown  permits  the  Attorney-General  to  sue. 
It  is  on  the  principle  that  it  is  a  great  public  interest  which 
it  is  the  duty  of  the  Crown  to  enforce.  But  beyond  these  ^ 
instances  (with  the  exception  of  the  cases  of  charities  to 
which  I  shall  afterwards  more  particularly  advert),  there  is 
no  case  in  which  the  Attorney-General  has  proceeded  by 
information  in  a  civil  suit.  There  is  no  precedent  to  be 
found,  that  where  persons  in  a  certain  local  situation  have 
an  interest,  the  officer  of  the  Crown  is  called  upon.    Tliey 
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have  no  right  to  press  the  servant  of  the  Crown  into  tbeir 
service  to  protect  their  rights.  It  is  no  answer  that  if  the 
Crown  does  not  protect  them,  they  may  have  no  other 
protection.  The  relator  has  no  right  to  employ  the  asastance 
of  the  Attorney-General.  No  inconvenience  can  result  firom 
not  permitting  him  so  to  do ;  for  the  common  law  has  pro- 
videdy  on  the  principle  I  have  stated,  certain  remeches,  widi- 
out  the  interference  of  the  Attorney-General ;.  and  it  has 
always  been  thought  that  those  remedies  were  eflfectual. 
If  not,  application  must  be  made  to  Parliament.  If  it  is 
found  that  our  administration  of  justice  is  in  any  instance 
defective,  a  remedy  must  be  obtained  from  the  Legislature. 
Out  of  this  enumeration  of  the  duties  of  the  Attorney- 
General,  I  have  expressly  reserved  his  authority  on  subjects 
of  public  charity.  It  is  the  duty  of  Courts  of  Equity  to 
administer  trusts.  Courts  of  Law  cannot  reach  the  ad- 
ministration of  trusts.  But  Courts  of  Equity  take  into  their 
consideration  those  who  have  the  real  interest  in  the  property. 
It  is  not  the  visible  owners,  but  the  beneficial  owners,  who 
have  a  right  to  claim  in  a  Court  of  Equity  those  rights  which 
belong  to  them.  From  this  principle  has  grown  the  principle 
of  administering  the  trusts  of  a  charity.  All  persons  are 
responsible  for  the  administration  of  the  trusts  of  a  charily 
in  this  Court.  When  the  trust  is  for  a  public  charity,  tl>e 
objects,  generally  speaking,  are  of  a  public  nature ;  and 
nobody  can  qualify  himself  as  having  an  immediate  and 
personal  interest  in  them.  No  person  could  call  the  trustees 
of  a  public  charity  to  account,  unless  the  principle  of  law 
afforded  him  a  right  to  the  assistance  of  the  Attorney- 
General.  The  Attorney-General  is  permitted  to  represent 
the  complainant  with  respect  to  the  administration  of  a 
charitable  trust,  because  it  is  the  duty  of  the  Crown  to 
protect  the  interests  of  a  public  charity ;  and  its  protection 
is  only  to  be  effected  by  the  same  officer  who  protects  its 
own  rights.  It  is  because  it  is  the  duty  of  the  Crown  to 
protect  tlie  administration  of   a   public  charity,    that    the 
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Attorney-Genenl  represents  tlie  Crown  as  Parem  fotru^ 
Now,  it  is  argued  that  this  is  a  charitable  trust,  because  in 
the  atatute  of  EUzabeih  it  is  declared  that  if  money  is  given 
by  any  person  to  be  devoted  to  certain  specified  objects  of  a 
public  nature,  it  sliall  be  deemed  to  be  a  public  trust,  which 
it  shall  be  the  duty  of  commissioners  to  see  duly  performed. 
And  it  is  contended  that  as  the  repair  of  groyns  may  be  a 
charitable  trust,  therefore  every  repair  of  groyns  it  a  charitable 
trust.  Tbe  statute  has  provided  that  money  given  by  pious 
and  weli-<lispofled  persons,  for  the  repair  of  ports,  havens, 
and  aea  banks,  is  a  charitable  trust,  and  the  commissioners 
are  to  see  it  executed.  It  is  the  charitable  motive  which 
makes  it  a  charitable  purpose ;  and  I  admit  that  it  is  imma* 
terial  whether  the  property  is  given  to  one  or  to  many,  or 
whether  it  is  given  by  an  individual  or  by  the  Legislature. 
But  wbere  the  charitable  motive  is  wanting,  though  the  pur- 
poses to  which  the  fuud  is  applicable  might  otherwise  fall 
withb  the  description  of  a  charitable  use, .  it  is  not  to  be 
considered  as  a  charitable  use  in  this  Court.  These  ana 
rates  which  it  is  compulsory  on  tbe  commissioners  to  levy, 
and  on  the  inhabitants  to  pay.  It  might  with  equal  reason 
be  insisted  that  money  devoted  to  the .  repair  of  a  county 
bridge  is  a  charitable  use,  for  it  is  a  contribution  by  many, 
and  is  levied  by  a  county  rate;  so  that  every  person  who 
pays  a  county  rate  is  the  founder  of  a  charitable  use.  The 
argument  is,  that  because  if  a  person  voluntarily  devote  pro- 
perty to  a  public  purpose  from  motives  of  benevolence,  it 
is  a  charitable  use,  therefore  when  a  person  pays  a  county 
rate,  he  is  the  founds  of  a  charity.  It  u  said  that  the  King 
has  an  interest  in  rivers  and  highways,  and  that  the  Attorney- 
General  is  to  assert  those  rights :  that  the  same  interest  which 
lie  has  in  ports,  rivers,  and  highways,  he  has  in  the  seas,  for 
the  purposes  of  navigation;  and  therefore  the  Attomey- 
Geoeral  is  to  have  a  right  to  file  this  information,  to  prevent 
the  eocroacbments  of  the  sea  on  the  shores  of  Brighton,  to 
the  general  prejudice  of  the  navigation  of  that  part  of  the 
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toast  It  would  be  difficult  to  find  how  the  general  oaviga- 
tioD  of  tlie  countiy  could  be  aiFected  because  a  yaid  or  two 
of  land  was  washed  from  the  coast.  But  no  such  proposi- 
tion is  stated  on  the  record.  The  counsel  for  the  rector 
aiiould  have  read  some  passage  in  the  information  to  shew 
that  it  was  filed  by  the  Attorney-General  to  protect  the 
navigation  of  the  seas.  The  information^  on  the  contrvy, 
expressly  asserts  that  all  has  been  done  which  ought  to  have 
been  done  as  to  the  encroachments  of  the  sea.  The  infanna- 
tion  does  not  complain  that  the  commissioners  have  forgot 
their  duty  as  to  the  repairing  of  the  groyos ;  but  that  afttrr 
having  done  their  duty  in  that  respect,  they  have  applied  the 
surplus  to  illegal  objects.  But  it  is  also  said  that  the 
Attorney-General  protects  the  public  in  other  matters  be* 
sides  public  diarities ;  and  a  passage  from  Lord  Redesda/t  *s 
Treatise  is  quoted  in  support  of  that  proposition.  But 
hard Rede^dale  is  not  a  text  writer;  he  does  not  profess  to 
declare  what  the  law  is ;  and  his  Lordship  has  not  referred  to 
any  case  which  will  justify  tlie  Court  in  saying  that  the 
Attorney-General  riiould  represent  the  public  in  such  a  case 
as  this.  The  only  argument  is,  that  nobody  else  can  represent 
the  public.  The  law  however  has  thought  that  the  provisions 
^f  the  common  law  are  suiBcienl  to  protect  the  public.  If 
that  is  a  mistake,  it  must  be  remedied  elsewhere,  not  by 
an  argument  of  convenience  addressed  to  this  Court,  and 
calling  upon  it  to  assume  a  new  jurisdiction.  It  is  con- 
tended tliat  this  information  calls  on  the  commissioners  to 
apply  what  they  have  legally  levied  to  purposes  to  which  it 
may  be  legally  applied,  and. to  be  personally  responsible. 
That  would  not  be  a  measure  of  justice  which  a  Court 
of  Equity  would  adopt.  It  would  hardly  call  upon  com- 
ntisstouers,  who  have  acted  from  a  sense  of  duty,  to  be  per- 
sonally responsible.  It  would  not  impose  a  fine  upon  pei^ 
sons  who  liave  acted  from  error.  It  is  admitted  on  the  other 
side,  that  in  a  Criminal  Court  a  man  cannot  be  punished  by 
fine  for  a  mere  error  of  judgment.     Neither  would  a  Court 
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of  Equity  say  tbaC  a  fine  oof^t  to  be  levied  for  «o  error  m 
point  of  judgnieDt.  The  question  is,  whether  a  Court  of 
Equity  will  not  direct  the  commissioners  to  administer  what 
they  have  in  their  hands  to  the  purposes  of  the  trust  There 
would  be  a  great  difficulty  if  the  case  could  be  so  stated  as 
that  the  Court  of  Equity  could  deal  with  it.  The  principle 
which  authorises  the  Court  to  direct  a  trustee  who  has  funds 
in  hia  bauds  to  make  a  proper  application  of  them,  cannot  be 
disputed.  There  would  be  no  difficulty,  provided  the  Court 
could  reach  the  parties.  But  in  the  present  case,  who  can 
ao  repiescpt  the  parties  as  to  be  able  to  bring  the  case  before 
the  Court?  The  Attomey*General  could  not;  therefore 
there  would  be  eatreme  difficulty  in  reaching  the  parties, 
though  there  should  be  no  difficulty  in  reaching  the  pridciple. 
The  answer  here  is,  thai  the  facts  alledged  in  argument  are 
contrary  to  the  record.  This  information  represents  not  that 
the  trustees  may  have  a  balance  legally  received,  and  with 
respect  to  which  they  ought  to  be  subject  to  a  Court  of 
Equity  as  to  its  applkratioo,  but  it  proceeds  on  this,  that  the 
balance  is  illegally  received ;  that  if  they  have  a  shilling  un- 
applied^  they  ought  not  to  enforce  the  rate ;  that  they  ought 
not  to  hold  any  money  in  their  hands.  A  Court  of  Equity 
cannot  compel  the  application  of  money  illegally  obtained. 
Iliere  is  no  instance  in  which  a  man  illegally  receiving  money 
can  be  called  a  trustee  within  the  meaning  of  a  Court  of  Equity. 
It  ia  said  that  these  commissioners  are  called  trustees.  It  ap- 
pears highly  probable  that  for  the  word  ''  trustees  **  we  ought 
(at  least  in  one  passage)  to  read  ''  treasurer ;"  and  then  it  is  a 
mere  mistake.  The  name  however  cannot  alter  the  character. 
It  is  immaterial  by  what  name  they  are  called ;  if  their  duties 
are  not  in  tlie  nature  of  trusts,  they  are  not  Uustees  within 
the  scope  of  the  admiuLtlration  of  a  Court  of  Equity. 
Tijere  is  no  public  officer,  from  the  Crown  downwards,  who 
is  not  in  some  sense  a  trustee.  These  are  parties  appointed, 
not  to  be  possessed  of  a  certain  fund  to  be  applied,  but  who 
are    themselves  to  rai^e  the  fund ;  and  tlie  whole  of   the 
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1818.       looked  more  dccurately  into  the  sabyect.    Taking  this  to  be 
^^^        siicb  an  information  us,  with  regard  to  its  subjectHuatter,  the 
Attornby-    Attorney-General  can  file  at  the  relation  of  individuaU,  the 
V.  question  would  be,  whether  the  demurrer,  on  some  of  tlie 

*«^"  grounds  which  have  been  stated,  could  or  could  not  be  sup- 
ported. One  of  those  grounds  b  that  the  treasurer  only  can 
be* sued.  My  opinion  is  that  this  is  not  a  ground  on  wbicli 
the  present  information  can  be  repelled.  It  has  been  Airtlier 
said  thai  the  information  calls  on  the  defendants  to  gife 
answers  to  none  but  criminal  questions.  That  ground  of 
demurrer  must  be  examined,  first,  by  enquiring  whether  it  is 
truly  predicated  of  this  information,  that  it  does  nothing  else 
but  call  on  them  to  answer  criminal  questions :  for  if  it  re- 
quires them  to  answer  questions  of  tliat  nature,  and  also  calls 
on  them  to  answer  respecting  innocent  transactions,  the  ge- 
neral demurrer  will  not  hold ;  for  in  that  case  it  will  corer 
too  much.  The  next  question  is,  supposing  it  to  cM  on  the 
defendants  only  to  answer  to  criminal  matter,  whetlier  if 
the  Attomey-GeneraPs  information,  at  the  relation  of  a 
private  individual,  could  be  supported  with  reference  to  the 
subject-matter,  that  is  a  sufficient  ground  of  demurrer  f  and 
as  at  present  advised,  I  apprehend  it  is  not ;  for  though  it 
was  settled  first  by  Lord  ThurJow  contrary  to  the  opinions 
which  had  previously  been  entertained,  that  if  a  bill  is  filed 
for  discovery  and  relief,  and  the  plaintiiF  cannot  obtain  (be 
relief,  be  cannot  have  the  discovery,  yet  the  converse  of  thst 
proposition  does  not  bold.  A  party  may  be  entitled  to  relief, 
though  not  through  the  discovery  which  he  seeks.  If  be  can 
lay  his  ground  of  claim  to  relief,  be  will  be  entitled  to  it, 
though  not  by  any  thing  the  defendant  has  stated  in  his 
answer.  If  this  be  a  case  in  \«hich  the  Attorney-General, 
with  reference  to  the  suliject-matter,  is  entitled  to  the  relief 
be  prays,  it  will  be  found  in  principle  and  precedent,  that  if 
the  Attorney-General  could  make  proof  of  what  he  alleges, 
be  would  be  entitled  to  relief. 
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That  brings  it  to  the  question,  whether  the  sobject-matter 
of  this  suit  is  such  that  the  Attornej-General,  who  is  the 
officer  of  the  Crown;  and  in  that  sense,  the  officer  of  the 
public,  entrusted  with  the  obligation  to  enforce  those  rights, 
in  the  enjoyment  of  which  it  is  the  duty  of  the  Crown  to 
protect  the  subject,  can  file  an  information  of  Ab  nature. 
And  every  part  of  this  case  must  be  looked  at  not  merely 
with  a  view  to  the  question,  whether  there  are  not  many 
parts  wilb  respect  to  which  ihe  Attorney-General  would  not 
•have  a  right  to  file  such  an  information,  but  whether  there 
are  not  some  in  respect  of  which  he  would  have  such  a  right 
In  that  view  this  -case  is  extremely  important ;  for  I  agree 
with  Mr.  Leacfc  that  it  is  not  my  business  to  determine 
whether  the  Legislature  should  pass  acts  to  give  relief  to 
persons  who  have  no  remedy,  but  I  sit  here  to  determine 
whether  the  Attorney-General  can  sue  in*  this  form  under 
this  act.  The  question  does  not  depend  merely  on  the  true 
ccmstruction  of  the  act  of  Parliament.  If  the  demurrer  was 
meant  to  take  the  o(Hnion  of  the  Court,  whether,  under  this 
act,  which  gives  the  commissioners  an  authority  to  raise  a 
sum  not  exceeding  three  shillings  per  chaldron  on  coals  im- 
ported into  BrighioH,  they  have  a  right  de  tempore  in  tempui, 
and  from  year  to  year,  to  levy  the  rate  not  for  the  purpose 
which  the  act  gave  it,  but  for  that  to  which  in  a  certwn  case 
calj  they  are  authorised  to  apply  the  surplus,  I  should  not 
hesitate  to  say  that  the  construction  of  the  act  of  Parliament, 
which  the  commissioners  have  put  upon  it,  cannot  be  the 
true  eoDStmction.  I  apprehend  that  the  two  acts  mean  this ; 
not  Aat  the  duties  to  be  raised  for  preserving  these  groyne 
are  to  be  calculated  with  such  extreme  nicety  that  the  com* 
niissioiiers  should  never  have  a  farthing  more  jraised  than  is 
neoeasary  for  that  purpose,  but  that  it  would  be  a  faithful 
dhfdiaTgd  of  their  duty  if  they  bond  Jide  raise  what  ihey  shall 
from  time  to  time  think  necessary,  and  acting  so  bon&  Jide, 
if  tbey  bavie  not  rased  eoQugh,  they  have  power  of  raising 
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mofffi,  and  if  there  ia  too  much  after  they  have  paid  off  every 
debt  or  demand  to  which  they  are  liable,  the  accidental  sur- 
plus  which  remains  k  that  which  they  are  at  liberty  to  pve 
to  the  rates  of  the  town,  raised  for  the  purpose  of  pavinf^ 
watching,  and  lighting.  If  tliat  therefore  is  to  be  taken  as  a 
ground  of  demurrer,  my  opinion  at  this  moment  would  be 
that  the  demurrer  would  not  hold. 


Another  point  is  most  material,  and  it  is  this :    Whedier 

the  Attorney-General  can  call  for  the  interposition  of  the 

Court,  first,  on  the  ground  of  restraint,  to  prevent  the  moncj 

from  being  hereafter  devoted  to  other  purposes  than  those 

for  which  it  was  granted:  secondly,  of  account — ^and  thiidly, 

of  application  to  the  purposes  of  the  act.    It  is  contended 

that  this  is  not  a  charitable  use ;  and  I  am  not  at  present 

disposed  so  to  consider  it.     But  these  two  acts  of  Parliament 

being  in  pari  materid,  must  be  taken  together.    In  the  former 

part  of  the  first  act  the  commissioners  are  not  described 

otherwise  than  as  commissioners,  and  in  the  latter  part  \\iey 

are  not  described  by  any  other  name  than  that  of  trustees* 

At  present  it  appears  to  me,  that  unless  this  Coiu-t,  as  the 

matter  stood  on  the  first  act,  could  have  interposed,  there 

would  have  been  no  remedy ;  for  that  act  gave  authority  to 

raise  the  sixpence  per  chaldron 'without  any  controui^  and 

if  an  application  had  been  made  to  the  Court  of  Kiss's 

Bench  for  an  information  in  the  nature  of  a  quo  warranto, 

the  act  of  Parliament  would  have  been  an  answer.    That 

Court  could  not  order  the  application  of  the  fund  by  the 

commissioners,  as  they  are  called  in  the  former  part,  or  the 

trustees,  as  they  are  termed  in  the  latter  part  of  the  act* 

An  important  part  of  tlie  case  is  that  this  duty  of  nspcoce 

per  chaldron,  like  the  subsequent  one  of  three  shillinga,  u 

not  a  duty  leviable  merely  on  the  inhabitants  of  Br^hihdm^ 

$i09ie,  but  on  all  the  King's  subjects  v  ho  resort  to  thai  pfanr^ 

for  the  purpose  of  selling  coals,  whether  the  coals  are  con- 

vrved 
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yejtd  thither  by  land  or  water.  It  is  true  that  the  datj  ia 
10  effect  to  be  repaid  by  the  inhabitants  who  shall  afterwards 
purchase  the  coal ;  and  being  so  repaid  by  the  inhabitants, 
they  would  be  obliged  to  reimburse  to  the  liill  extent  those 
who  had  paid  th^  duty ;  but  it  b  not  eo  nomine  a  duty  on  the 
inhabitants  of  Brighton,  but  a  duty  on  all  the  King's  subjects 
resorting  to  that  place.  It  is  a  duty  however  to  which  they 
are  liable  only  for  a  par^ular  purpose,  and  a  duty  which, 
if  I  am  right  in  die  notion  I  have  of  tliis  act  of  Parliament, 
is  a  duty  ovlj  to  be  raised  to  the  extent  authorised  by  the 
act;  and  everyone  of  the  King's  subjects  has  a  right  to  say 
in  some  Court  that  it  is  a  duty  which  shall  not  be  raised 
beyond  that  extent.  The  second  act  recites  the  former,  and 
gives  the  power  of  increasing  the  duties  to  an  extent  not 
exceeding  three  shillings  per  chaldron.  The  question  then 
wi/1  in  its  result  be  one  with  respect  to  which  there  is  a  good 
deal  6(  impUed,  and  perhaps  some  positive  authority,  (for 
I  do  not  admit  that  there  is  not  some  positive  authority)* 
namely,  whether,  when  a  duty  of  this  sort  is  raised  on  all  the 
Kin^s  subjects — a  duty  affecting  their  trade,  and  the  persons 
authorised  to  mise  that  duty  for  special  and  limited  purposes 
are  raising  it  for  purposes  which  do  not  fall  within  the  powers 
granted — ftie  public,  and  the  Crown  in  regkrd  to  its  duties  to 
the  public,  have  not  an  interest  in  preventing  the  raising  the 
fund  for  undue  purposes,  or  the  misapplication  of  it  when 
raised  for  due  purposes ;  and  whether  the  interest  of  the 
Crown  is  not  such  an  interest  as  will  authorise  the  Attorney* 
General  to  come  into  this  Court  to  preveut  the  misapplica* 
tion.  I  have  already  stated  it  to  be  an  important  considera* 
tjon  that  this  is  not  a  duty  imposed  on  the  inhabitants  of 
Brighton  only.  But  if  it  was  a  duty  imposed  solely  on 
them,  I  am  not  prepared  to  say  there  would  not  be  a  public 
interest  in  preventing  its  misapplication.  It  is  a  duty  on  all 
the  King's  subjecU.  The  question  then  is,  what  will  authority 
or  precedent  require  a  Court  of  Equity  to  do  ?    I  do  not 

B  n  2  know 


1818. 


The 

Attornbt- 

Oehbral 

Browm. 
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1818.  know  whether  the  case  was  looked  at  with  this  view  befora 

^^U^  the  Vice-Chancellor.    I  shaQ  however  feel  it  to  be  my  duty 

ArroRHBY-  not  only  to  know  the  grounds  of  his  Honour^s  judgment,  but 

General  ,                   .,       ,                     .    .                          ^     9        n 

V.  also  to  consider  the  case  as  it  has  now  been  aiigued  at  the 

bar^  and  with  the  view  I  have  alluded  to. 


Brown. 


N^otmbtrts.  The  LoHD  CHANCELLOR.  This  is  a  case  on  wUch  I 
have  reflected  with  much  anxiety ;  for  it  appears  to  me  that 
if  the  Attorney-General  is  right  in  the  construction  he  puts 
on  the  acts  of  Parliament  relative  to  the  town  of  Brighton, 
]t  will  be  very  difficult  to  find  an  adequate  remedy  for  the 
misapplication  of  the  money  collected  for  the  coal  duty,  if 
an  information  of  this  kind  cannot  be  supported.  [His  Lord- 
ship then  stated  the  act  of  the  13  Geo.  3.] 

With  regard  to  the  power  of  distraining  given  by  this  acl^ 
it  has  been  thought  that  if  there  is  a  right  of  distress,  the 
party  distrained  upon  might  replevy,  and  that  it  would  there- 
/ore  be  difficult  to  maintain  a  suit  in  this  Court.  But  it 
seems  to  me  that  more  weight  is  laid  on  that*ob8er?ation 
than  belongs  to  it ;  for  the  question  would  be,  with  regard  to 
the  groyns,  not  whether  the  party  could  replevy  if  improperly 
distrained  upon,  but  attending  to  the  whole  matter  in  the 
information,  whether  what  has  been  rightly  levied  can  be 
compelled  to  be  properly  applied.  If  on  a  distress  the  good* 
should  be  replevied,  and  if  the  question  was  decided  againat 
the  party  replevying,  it  would  merely  be  a  decision  that  be 
viras  liable  to  pay  the  duty ;  but  the  point  which  the  Attorney^ 
General  has  to  establish  here  against  those  who  have  received 
the  duty,  is,  that  when  paid,  it  shall  be  applied  to  tbe  pur- 
poses of  the  act,  and  no  others. 

One  great  question  is,  whether  this  act  of  Parliament  did 
in  respect  to  this  coal  duty  create  a  charitable  use.  It  aeema 
to  have  been  considered  that  because  the  duty  was  granted 
by  act  of  Parliament,  it  could  not  be  a  charitable  use.    If 

aathority 


BMWiitt 


CASES  IN  CHANCERY.  A65 

•ntliortty  ^ras  wanted  on  this  sabject,  it  would  be  sufficienr  1818. 
for  me  to  state,  that  m  Duk^s  exposition  of  the  statute  of  ^^^ 
EHzabelhtBfieT  speakinff  of  the  sense  in  which  we  understand    ArroaMBT* 

r  -O  GEIIBEAli 

the  terms  '<  Donor''  and  ^  Dooee,**  he  goes  on  to  state  that  any  «. 

imposition  on  commodities  imported  or  transported,  to  be 
empfojed  in  the  repair  of  ports  and  havens,  is  a  charitable 
use,  and  witbiu  the  statute.  Supposing  that  after  the  firs 
of  London,  when  acts  of  Parliament  for  the  purpose  of  re- 
bmlding  St.  Paul's  Cathedral,  imposed  a  duty  on  all  coals 
imported  into  the  Thames,  can  there  be  a  doubt  that  it  was 
a  charitable  use  i  There  is  no  doubt  that  money  given  by  a 
donor  for  repairing  a  church  or  chapel  is  a  charitable  use ; 
and  if  ttus  be  law,  there  is  no  reason  why  money  given  by 
the  public,  if  it  is  applied  to  a  charitable  purpose,  should 
not  be  equally  within  the  statute  of  Elizabeth* 

[His  Lordship  then  stated  the  act  of  the  50  Geo.  S.] 

With  respect  to  the  clause  durecting  that  all  suits  shall  be 
brought  against  the  treasurer — there  are  many  cases  which 
mif^t  be  the  cause  of  suit  against  the  commissioners  qua 
commisnoners ;  for  the  treasurer  cannot  be  proceeded  against 
where  the  act  cannot  be  the  act  of  the  treasurer ;  for  instance, 
suppose  the  commissioners  take  possession  of  the  place 
where  the  market  is  to  be  enlarged :  that  would  be  a  case 
in  which  the  Court  is  in  the  habit  of  granting  an  hijunction; 
but  the  suit  must  be  agamst  the  commissioners,  and  not  the 
treasurer. 

The  terms  of  the  clause  empowering  the  commissioners 
to  impose  die  duty  on  coals  do  not  accurately  point  at  the 
making  an  annual  rate;  but  it  appears  that  the  construction 
of  it  has  led  to  the  making  an  annual  rate ;  and  on  the  whole 
it  is  the  best  construction  of  the  act.  Taking  all  the  pro- 
visions together,  it  appears  to  me  that  the  rate  was  mteqded 

to 
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1818.       to  be  aniiuaL    The  object  makes  it  fit  that  U  dxmid  be 

^^        wied  and  altered ;  for  it  is  not  a  power  and  requiflUon  to 

Attornbt.    the  comniissioners,  enabling,  and  requiring  them  every  yeai^ 

Gehkrai.     ^  ^^.^^  ^^^^  shillings  for  the  purposes  of  the  act,  but  only 

**^^"'      enabling  and  requiring  them  to  raise  a  duty  not  exceeding 

three  shiliiugs ;  and  if  the  necessities  of  the  coast  required 

more,  they  had  no  pover  to  raise  it.    But  the  question  isj 

whether,  if  the  necessities  of  the  coast  do  not  require  more 

than  one  shilling,  they  hate  any  authority  to  raise  thiee 

shillings. 

It  has  been  aigued  on  the  clause  enabling  the  church- 
wardens and  overseers  of  the  poor  to  grant  a  drawback  of 
the  duty  to  poor  persons,  provided  the  drawback  be  not 
allowed  to  any  such  person  for  more  dian  two  chaldrons  in 
a  year,  that  because  the  poor  are  not  to  pay  the  duty,  there- 
fore tbift  is  not  a  charitable  use.  But  this  does  not  appear 
to  me  to  be  the  consequence.  It  does  not  follow  that  they 
are  not  to  pay  the  duty  if  they  have  more  than  two  chaldrons 
of  coals  in  one  year :  and  I  cannot  find  from  any  authority 
that  it  is  necessary  that  the  poor  should  be  called  upon. 

The  construction  contended  for  by  the  ioformatiou  is,  that 
the  commissioners  were  authorised,  in  case  circumstances 
required,  not  to  levy  a  rate  of  diree  shillings  on  every  chal- 
dron of  coals  brought  to  Brighton  either  by  sea  or  land,  but 
a  rate  not  exceeding  three  shillings,  and  for  the  purpose  of 
supporting  the  fences  and  groyns  which  were  to  make  the 
harbour  acceanble,  and  to  preserve  the  town.  In  making 
such  a  rate  according  to  what  is  contended  for  in  the  in- 
formation, it  being  impossible  to  calcidate  the  exact  sum 
which  might  be  necessary  in  the  course  of  a  yesr,  it  was 
therefore  considered  that  there  might  be  some  surplus  \f  the 
act  was  executed  bon&Jide,  and  that  the  casual  surplus  should 
be  applied  in  aid  of  lighting,  paving,  and  watching  the  town. 
,0n  the  other  hand,  if  the  duty  fell  so  far  short  as  not  to 

answer 
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uumet  tbe  purposes  for  which  it  was  to  be  raised,  they  were 
authorised  to  borrow  5000/.,  having  put  io  a  course  of  dis« 
diarge  die  1 140/.  by  mortgaging  the  duty  on  coals.  Haring 
mortgaged  such  dttties,  then  if  there  should  be  an  occasiond 
surplus  from  year  to  year,  sucb  surplus  was  to  be  applied 
first  to  the  payment  of  the  debt;  and  when  the  debt  was 
paid,  if  the  amount  of  the  rate  should  be  collected  and 
applied  according  to  the  purposes  for  which  it  was  made, 
namely,  to  keep  up  the  /ences  ond  groyns,  and  towards 
parrog,  watching,  and  lighting  the  town. 

Now  although  there  was  no  occasional  surplus  applicable 
to  the  payment  of  the  debt,  yet  with  a  view  to  meet  the 
expenditure  for  paving  and  lighting  the  town,  the  rate  has 
been  applied  to  those  purposes  instead  of  being  applied  first 
to  the  payment  of  the  debt ;  and  the  Attorney-General  has 
charged  that  it  is  contrary  to  the  duty  of  the  commissioners 
to  raise  this  rate  or  collect  it  in  any  other  manner  than  as 
directed  by  the  act.  But  supposing  that  this  rfiould  be  con- 
sidered matter  of  offence  io  be  answered  for  otherwise  thsn 
civilly,  this  is  not  a  demurrer  which  proceeds  on  that  ground  r 
nor  if  it  had  proceeded  on  that  ground  could  it  have  been 
sustained,  first,  because  it  is  a  sufficient  answer,  that  although 
the  Attorae^^Seaeral  chooses  to  sue  civilly,  he  may  take  care 
ihat  no  oAer  person  shall  sue  criminally;  and  secondly,  that 
if  the  Attorney-General  can  prove  his  case  without  intro- 
ducing  any  criminfil  matter,  he  would  be  entitled  to  a 
iF0cree# 


1S18. 
Tbe 

Af  rvSNET* 
OntVUMt 

V. 

Baowy, 


There  is  auotfiet  ground  of  demurrer  which  has  been 
stated  ore  tenus,  which  if  it  could  be  sustained  would  dis- 
pose o{  this  information  without  entering  into  any  oUier  con- 
sideratioB — that  there  is  a  want  of  parties.  I  am  inclined  to 
think  there  is  a  want  of  parties ;  but  if  that  objection  can  be 
overcome,  1  shotild  wish  this  case  to  be  again  spoken  to  by 
one  Counsel  on  each  side;  for  I  canuot  bring  myself  to  the 

conclusion 
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Tbe 
Attorhbt- 

GSNBRAL 
V, 


coDdiuion  diat  this  is  not  a  diaritable  use :  and  if  it  is  ^ 
charitable  use,  it  appears  to  me  that. the  Attoraey-Gcoeral 
may  support  such  an  information.  In  that  point  of  view,  it 
becomes  necessary  to  see  what  .are  the  various  objects  of  the 
prayer  of  this  information ;  for  when  those  various  objects 
are  examined,  it  seems  impossible  to  contend,  that  because 
tbe  individual  may  have  a  remedy,  the  Attorney-General  can 
have  no  ground  of  complaint  for  the  misapplication  of  tbe 
duties  to  be  raised,  and  which  are  devoted  to  that  which,  on 
the  authority  to  which  I  have  alluded,  may  be  deemed  s 
charitable  purpose. 


[His  Lordship  then  stated  the  substance  of  the  informa- 
tion.] 


With  respect  to  that  part  of  the  prayer  which  asks  far  a 
declaratioa  of  the  law,  if  it  is  part  of  my  duty  to  say  what 
is  the  meaning  of  an  act  of  Parliament,  I  have  no  doubt  in 
saying  the  meaning  was  that  the  commissioners  should  only 
•apply  the  occasional  surplus  which  a  miscalculation  of  the 
rates  for  repairs  of  the  groyns  might  have  produced,  for  tbe 
surplus  could  not  be  returned  to  the  individuals;  and  there- 
fore it  was  thought  convenient  that  it  should  be  applied  to 
.another  purpose.  But  it  was  never  the  meaning  of  (hf  act, 
that  under  colour  of  the  coal  dutyi  they  should  levy  a  duty 
for  paving  and  lighting  die  town  any  more  than  for  die  sup- 
port of  the  poor.  It  would  be  difficult  to  decide  on  tbe 
question,  whether  they  should  be  restrained,  unless  there  was 
satisfoctory  evidence  that  there  had  been  this  abuse,  and  that 
ft  repetition  of  it  was  meditated ;  but  if  thb  du^  can  be  cod- 
sidarod  as  a  duty  subject  to  «  charitable  use,  on  what  ground 
^n  it  bjB  s|iid  that  the  Attomey-General  cannot  come  into 
this  Court  to  have  an  account  of  die  duty,  to  know  how  it 
lias  been  applied,  and  to  have  directipns  for  its  futuro  ap- 
pljc^MoOi  in  the  ordinary  way  in  which  be  comes  to  this 

CoufJ 
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Court  for  other  charitable  porpoaesf    Unless  therefore  I        1S18« 
bear  more  to  convince  me  of  the  contraiy,  my  opinion  is,         ^^T^ 
that  this  18  a  charitable  use  within  the  statute  of  Elitabtth.     Attoshit- 
I  cannot  however  at  present  overcome  the  objection  for  «. 

want  of  parties.    The  present  commissioners  are  the  onlj       ^«»^»» 
defeodan(S|  whereas  the  accounts  prayed  go  back  to  a  pe- 
riod at  which  there  is  no  averment  that  they  were  the  act* 
ing  conmuasioners,  and  when  m  all  probability  they  were 
not. 


On  this  day  the  case  vras  agam  aigued.  isir, 

2)(c«n6tfrS4» 

Mr.XeacA  in  support  of  the  demurrer*  The  ground  of 
ibis  demurrer  is  that  this  Court  has  no  jurisdiction ;  and  that 
if  the  commissioners  had  acted  illegally  under  colour  of  the 
authority  given  to  them  by  the  Legislature,  this  is  not  the 
Court  that  has  the  Police  of  the  country  under  its  direction. 
This  principle  does  not  appear  to  be  disputed  by  the  relator. 
It  is  said  however  that  although  this  b  not  a  Court  of  Police, 
jet  it  has  the  correction  of  charitable  uses;  and  that  the 
money  to  be  raised  by  the  duty  on  coal  is  in  the  nature  of  a 
charitable  use;  and  that  this  Court  has  therefore  the  power 
to  call  upon  (he  conunissioners  so  correct  their  misappli- 
cation of  the  money,  which  ought  to  have  been  applied 
to  other  charitable  purposes.  Conceding,  for  the  sake  of 
argument^  that  this  ought  to  be  couqiidered  a  charitable  use, 
and  that  these  commissioners  are  to  be  considered  as  trustees 
for  charitable  purposes,  is  this  an  information  by  which  the 
Court  is  caUed  on  to  correct  the  misapfdication  of  the  funds 
due  to  such  charitable  purposes,  or  should  it  not  have  been 
m  information  of  an  entirely  different  nature  ?  This  informa. 
lion  does  not  pretend  that  the  commissioners  have  employed 
to  the  purposes  of  the  town  rate  that  which  could  have  been 
applied  for  maintaining  the  groyns,  a9  those  purposes  vrera 
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1818.  caHcdfor.    So  that  ia  tiuth  ihert  bM  been  no  ebarildila  use 

^^^  neglected.    That  is  sol  the  complaint  of  thb  mfoittation. 

ATfORMBT-  It  does  not  say  diat  the  commisskMiers  ought  to  hate  apffied 

«.  the  money  to  maintain  the  groyns^  or  that  they  had  employed 

^Bowv.  j^  j^  ^^  ^  ^1^^  ^^^  ^^     j^^^  jg  „^^  ^  nature  of  the 

complaint  What  the  information  alledges  is  that  this  money, 
which  is  the  excess  of  the  rate  beyond  Khat  was  reqmred  fot 
the  purpose  of  maintaining  the  groyns,  has  been  illegally 
levied.  The  complaint  is  not  that  the  commissioners  bare 
employed  what  ought  to  have  been  applied  to  charitable 
uses,  but  that  under  colour  of  an  authority  given  to  them  by 
an  act  of  Parliament,  tbey  have  iHegally  exercised  the  au- 
thority vested  in  them,  and  have  received  money  that  ought 
never  to  Imve  been  received.  This  is  not  ao  infornutlion 
which  is  to  correct  the  misapplication  of  the  funds  of  a 
charity,  but  it  complains  that  money  has  been  raised  wbich 
ought  hot  to  have  been  raided.  The  comphuot  ia  not  tbe 
misapplication  of  ti  charitable  trust,  but  that  under  the  par- 
poses  of  a  charitable  trust  the  commissioners  have  ilkgaily 
raised  money  on  the  subject.  It  is  therefore  an  information 
to  correct  the  illegal  levy  of  money  on  the  aobject;  and  if  ao; 
I  contend  that  it  is  not  within  the  jurisdiction  of  this  Court, 
eVen  admitting  that  it  is  a  charitable  use.  Upon  Ae  im- 
portant question,  whether  this  can  be  consiclered  as  a  cha- 
ritable use,  the  argument  in  support  of  this  infomuition  has 
been,  that  it  is  a  charitable  use,  because  it  b  for  repairing  tbe 
groyns  and  s^a  walls  of  that  part  of  the  coast,  which  is  said 
to  be  one  of  the  purposes  enumerated  in  the  statute  of 
Eiizabeth.  To  answer  that  argument  it  is  neceasaiy  to  look 
at  the  preamble  of  that  statute,  which  recites  that  lands, 
stocks,  8cc.  have  been  heretofore  ''  given,  limited,  appomted, 
and  assigned,  as  well  by  the  Queen  and  her  progenitors  as 
by  sundry  other  well-disposed  persons,"*  for  the  several  pur- 
poses enumerated.  Hie  question  is,  whether  this  is  property 
which  is  '*  given,  limited,  appointed,  and  asttgned,"  for  tbe 

purpose 
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purpose  of  ft  chMritaUe  ina*    Thwit  ■aank  mn  lumi  of  gift*        UlS* 
Tboof^  lliece  tenos  are  qiptied  to  diis  paitkolar  apcdM  of       ^'^ 
property,  yet  the  fviiok  vpeet  of  the  etitoCe  if  that  k  thdl    An<on»r* 
bo  property  giyeo  to  e  charitable  une,  which  shall  alone  be  «. 

placed  ooder  the  protection  of  the  statute.    Is  then  tUs  diity^ 
of  three  shillings  a  chaUroo  on  coals  brought  to  Brighiom 
which  the  comousnoiiers  areeuabled  to  levy,  aod  which  is  giveo 
Cor  the  purpose  of  maintaining  the  groyns  and  sea  fenceSi  to 
be  considered  ata  a  gift  ior  a  charitable  use  i    Who  ought  to 
pay  this  dutyi    Those  for  whose  benefit  it  is  levied.    It  is 
for  the  purpose  of  enabling  the  commissioners  to  preserve 
the  coasts.    It  is  a  toll  for  regulating  the  market;  for  build* 
\n%  and  repairing  groyns  to  render  the  coast  safe  and  con* 
modious  for  landing  coal  and  culas.    A  certain  expence  is  to 
be  paid  for  the  purpose  of  landing  in  BrighiOH  sea  coal  and 
culm.    Tbat  part  of  the  coast  being  eztieaiely  inconvenient 
for  hindiog  any  thing  else,  it  was  for  the  purpose  of  reudering 
the  coast  more  safe  and  commodious  for  landing  coal  that 
this  act  was  passed.    Who  then  ought  reasonably  to  bear  the 
expence  i    Those  persons  who  are  to  be  benefited  by  the 
conveiuence.    The  act  provides  that  the  importers  of  coal 
shall  pay  a  duty  oo'tbe  coal  landed  on  this  part  of  the  coast. 
In  what  sense  then  can  this  be  considered  as  a  gift  ^    Is  it 
any  llmg  more  than  a  contribution  on  those  who  are  to 
enjoy  the  convenience  i    If  it  is  a  charitable  use  to  any  one, 
it  is  to  those  who  import  the  coal,  and  for  whose- benefit  the 
expence  is  incurred,  after  paying  the  chaige.    When  the 
principle  is  examined,  it  is  not  possible  that  this  can  be 
stated  to  be  a  charitable  use.    In  order  to  repair  the  gi'oyns 
and  sea  walls,  the  importers  are  to  pay  the  expense  by  a  duty 
of  so  much  per  chaldron*    Is  that  a  charity  ?    Is  it  any  tbmg 
which  is  given  by  any  one  f    It  is  m«ely  a  mode  of  con- 
tribution which  the  act  fwovidea  among  those  for  whose 
benefit  the  expence  is  incurred.    Is  it  any  thing  more  dian 
if  there  had  been  no  act  of  Ptvliament,  but  sotaie  persons 
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had  met,  and  by  subscription  voluntarily  levied  the  expenc« 
upon  themselves  i  Would  any  person  call  that  a  charity  ^ven 
to  the  importers  of  coal  which  came  out  of  their  own  pockets  > 
There  can  be  no  difference^  whether  the  subscriptiop  is  bj 
voluntary  agreement,  or  by  the  mode  marked  oat  by  the 
act.  It  can  no  more  be  considered  a  charitable  use  dian  the 
pooi^s  rates  can  be  so  considered.  If  the  money  raised  to 
defray  a  charge  of  this  nature  u  a  charitable  use,  every  shil- 
ling raised  by  the  poor^s  rates  is  a  charitable  use ;  for  it  is  a 
contribution  by  which  the  inhabitants  of  a  parish  are  to 
maintain  their  poor.  It  is  a  contribution  imposed  by  the 
Legislature.  If  your  Lordship  has  a  jurisdiction  of  this 
kind  over  the  commissioners,  you  have  a  similar  jurisdiction 
over  every  overseer  of  the  poor. 

The  remaining  objection  is  one  which  was  taken  ore  ienus 
for  want  of  parties.  The  defendants  are  in  the  information 
styled  "  the  acting  commissioners.*'  The  question  is,  whe* 
ther,  in  this  state  of  the  record,  the  Court  will,  by  acceding 
to  the  prayer,  do  complete  justice  in  this  case.  The  objec* 
tion  proceeds  on  the  ground  that  the  Court  cannot  effectually 
do  that  which  is  the  object  of  this  information.  There  are 
persons  not  present  who  are  to  be  affected  by  the  relief  to 
be  given,  but  who  will  not  be  bound  by  the  decree.  On  the 
contrary,  they^may  immediately  afterwards  offend  in  the  same 
manner  and  in  the  same  rights  as  those  persons  who  are  now 
drfendants.  This  is  an  application  merely  to  restrain  the 
acting  commissioners.  Supposing  the  acting  commissioners 
to  be  restrained,  there  may  be  many  commissioners  who  have 
not  yet  acted,  but  who  may  immediately  act,  having  first  taken 
the  prescribed  oath  of  qualification.  The  Legislature  means 
that  those  should  be  considered  as  the  acting  commissioners 
who  have  taken  a  share  m  any  of  the  resolutions  of  that  body. 
They  are  collectively  to  exercise  the  authority  of  commis- 
sioners. The  persons  who  have  not  yet  acted,  but  who  may 
immediately  qualify  themselves,  would  not  be  restrained  by 

your 
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jpoor  Lorddiip's  decree.    Any  p^noa  subseqaentlj  qualifying        1818. 
himself  may,  accordbg  to  the  language  of  die  iigunction,  act        ^1^^ 
ID  opposition  to  it  with  impunity.     Can  it  then  be  possible    AnoRiraT* 
that  a  Court  of  Justice  is  to  be  called  upon  to  give  such  «. 

ineffectual  relief  to-day,  when  to-morrow  the  same  thing  may  ^®^»- 
be  done  by  a  competent  authority  ?  For  the  act  merely  re- 
quires that  there  shall  be  thirteen  commissioners  to  do  certain 
acts.  Hurteen  commissioners,  not  parties  to  this  suit|  may 
therefore  do  the  very  acts  to  be  prohibited  by  the  injunction 
of  the  Court 

Mr.  Bell  in  support  of  the  information.  It  does  not  fol- 
low that  although  the  commissioners,  if  they  have  acted  ille- 
gally, may  be  proceeded  agamst  criminally,  they  cannot  be 
called  on  in  a  suit  instituted  in  this  Court.  It  has  been  fie- 
quently  matter  of  observation  here  that  many  subjects  of 
which  this  Court  takes  cognizance  approach  so  near  to  the 
offence  of  conspiracy,  that  it  would  be  difficult  to  say  that  a 
Criminal  Court  would  not  take  notice  of  them.  In  the  pre- 
sent case  we  contend  that  it  was  not  necessary  for  the  com- 
missioners to  raise  tliis  money,  but  that  whether  necessary  or 
not,  they  have  misapplied  it  iu  the  various  instances  stated  in 
the  infoTmatioQ.  No  authority  has  been  quoted  to  shew  &at 
this  is  an  indictable  offence.  The  case  is  merely  that  the 
commissioDers  have  raised  money  to  be  applied  to  one  pui^ 
pose,  and  have  improperly  applied  it  to  another.  This  is  an 
information  for  the  purpose  of  having  money  which  has  been 
received  by  these  commissioners,  accounted  for  and  applied  to 
the  uses  to  which  it  ought  to  have  been  applied,  and  for  re- 
straining the  conunissiooers  from  raising  more  till  they  have 
applied  what  is  in  their  hands.  Unless  they  can  sh^w  that  , 
the  rates  are  wanted  for  the  repair  of,  the  groyns  and  sea 
fences,  they  have  no  right  to  levy  them ;  but  if  they  have ' 
levied  money  for  the  purpose,  and  have  not  so  expended  it, 
they  cannot  be  indicted  for  a  criminal  offence  by  anticipation. 
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The  pBt  of  thif  appIicatUMi  is  to  make  Aeni  account  for  thaf 
iHiich  they  have  received  gnd  misapplied.  In  oiie  class  of 
ArroHnavs.  esses,  (more  usual  formerly  than  of  late  years),  vrhere  InHs  of 
exdiaoge  have  been  obtamed  from  young  men  and  negociated, 
the  biUi  filed  for  relief  against  such  transactions  stated  the 
ftet  of  a  conspiracy ;  alledgiog  that  the  patties,  under  pretence 
of  fimHshtng  money  which  they  never  fomished,  had  obuined 
die  securities.  It  might  be  difficult  to  say  that  in  cases  of 
this  descriptioBy  the  transactbn  might  not  be  punished  as  a 
conspiracy;  but  this  Court  would  not  hold  that  on  account  of 
such  a  {H'obability,  the  party  who  should  file  tus  bill  here 
oni^t  not  to  have  relief. 


3%e  Lord  Cbakcbllor.  If  a  man  makes  a  voluntsry 
conveyance  to  defraud  his  creditors,  he  is  by  statute  (a)  liable 
to  imprisonment* 

In  iupport  of  the  Information,  But  the  ailment  on  the 
other  side,  if  well  founded,  would  be  no  answer  to  this  in- 
formation; for  this  is  a  general  demurrer  to  discovery  and 
relief;  and  a  demurrer  to  the  whole  bill  must  cover  the  whole 
bill.  This  is  an  information  agamst  the  commissioners  to 
compel  them  to  apply  the  money  in  the  manner  in  which  it 
is  properly  applicable. 

But  it  is  contended  that  this  is  not  money  given  to  a 
charitable  use.  The  statute  of  Elizabeth  expressly  mentions^ 
among  the  cases  of  charitable  uses,  repairs  of  ports,  havens, 
and  sea  banks.  If  this  was  money  raised  for  the  repairs  of 
sea  banks,  it  ought  not  to  have  been  applied  16  any  other 
purpose.  If  an  individual  had  given  an  estate  in  trust  to 
apply  the  rents  in  the  repairs  of  the  groyns,  that  would  no 
doubt  have  been  a  charitable  use ;  but  it  is  contended  that 
thb  being  money  granted  by  act  of  Parliament,  it  is  therefore 
not  a  charitable  use.    But  it  is  impossible  that  there  can  be 
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aof  auch  diatiDCtioo.    Many  of  the  schook  10  tbU  kingdom        I8I8. 
aie  fouad^  by  acl  of  Parliament.    The  school  9iBerkhamih       ''l^ 
iiead,  in  particular,  was  established  by  an  act  of  Parliament,    Attobhst- 
which  also  settled  lands  for  its  support.    It  is  immaterial  «.  ^ 

whether  the  lands  are  giten  by  act  of  Parliament,  or  by  the      ^^^'* 
King.    The  authority  to  which  your  Liordship  referred  00  a 
former  day  is  decisive  on  die  point  that  an  imposition  on 
commodities  transported,   to  be  laid  out  in  the  repair  of 
ports.  Sec.  is  as  much  a  charitable  use  as  when  an  estate  is 
given.     But  aa  imposition  on  commodities  imported  or  trans- 
ported can  only  be  granted  by  act  of  Parliament.    It  is  said 
that  this  is  not  a  charitable  use,  but  a  contribution:  that  ceiw 
Uin  persons  laiposed  dnties  on  themselves  for  the  expresa 
purpose  of  contributing  towards  that  which  was  for  their  own 
benefit.    But  the  persons  bringing  coals  to  Brighton,  though 
niaterial/y  interested  in  (he  support  of  the  groyns,  are  not  the 
only  persons  interested ;  for  the  effect  af  the  groyns  being  to 
protect  the  coast  against  inundation,  all  the  inhabitants  and 
land  owners  of  the  town  and  neighbourhood  have  an  import- 
ant interest  in  their  preservation.    The  money  is  not  merely 
granted  to  repair  the  beach,  and  make  it  accessible  to  vessels 
brin^g  coal,  but  to  prevent  the  inroads  of  the  sea.    But  if 
it  was  merely  a  contributbn,  it  would  not  on  that  account  be 
out  of  the  operation  of  the  statute ;  the  question  would  still 
be,  whether  it  he  a  contribution  for  a  charitable  use.     It  is 
said  that  if  the  Court  has  jurisdiction  in  this  case,  it  must 
have  jurisdiction  in  cases  of  misapplication  of  the  poor's 
ral^s.     But  the  misapplication  of  those  rates  has  been  pro- 
vided for  by  the  Legislature,  and  the  remedies  have  been 
found  effectual. 

With  respect  to  the  objection  for  want  of  parties,  it  has 
never  been  considered  that  when  a  demurrer  is  heard  and 
allowed,  and  is  brought  before  the  Court  on  appeal,  the 
Court  can  look  to  any  thing  but  the  record.  The  ancient 
practice  was  to  dispose  of  one  demurrer  first ;  and  if  the 
Court  allowed  it,  there  was  an  end  of  the  case,  unless  there 

was 
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^Hfl  an  appeal ;  but  it  was  never  supposed  that  a  second 
demurrer  could  be  allowed  till  the  first  was  disallowed ;  and 
if  the  first  was  disallowed  the  other  might  be  argued.  It  is 
important  that  this  should  be  the  case  when  there  is  an 
appeal ;  for  if  the  first  demurrer  was  allowed  it  was  nevef 
thought  worth  while  to  discuss  the  other  question.  It  would 
always  have  been  a  question,  whether  the  Court  wouM  not 
give  leave  to  amend  by  adding  parties.  Lord  Redesdale 
observes  that  it  was  always  necessary  that  a  demurrer  for 
want  of  parties  should  point  out  the  proper  parties,  not 
indeed  nominatim,  but  so  as  to  enable  the  plaintiff  effectually 
to  amend.  For  that  reason,  the  propriety  of  permuting  a 
defendant  to  demur  ore  tenus  for  want  of  parties  may  be 
questioned.  But  there  is  no  want  of  parties  here.  Tlie 
statement  in  the  information  that  the  acting  commissionen 
'^  were  and  are  ^  the  defendants,  is  a  suflicient  averment  that 
there  are  no  other  commissioners  who  have  qualified  pursuant 
to  the  provisions  of  the  act;  and  if  the  information  is  to  be 
met  by  an  objection  for  want  of  parties,  the  objection  cannot 
be  by  demurrer,  but  by  plea,  stating  that  there  are  other 
commissioners  who  have  qualified.  We  are  not  bound  to 
bring  before  the  Court  commissioners  who  have  not  qualified; 
for  if  we  had,  (by  analogy  to  the  rule  established  by  Lord 
Ahanley  respecting  executors  who  have  not  acted,  and  which 
has  long  been  the  settled  law  of  the  Court),  the  information 
would  have  been  dismissed  against  them  with  costs.  It  ia 
said  that  the  injunction  would  be  nugatory  as  against  com- 
missioners who  may  subsequently  qualify :  but  a  similar  ob- 
jection might  be  made  to  an  injunction  granted  in  a  saic 
against  acting  executors,  in  a  case  where  there  are  oAiers 
who  not  having  acted  are  not  made  parties,  but  who  amj 
afterwards  take  upon  them  the  executorship;  but  diis  biui 
never  been  considered  a  reason  for  theCourt*s  not  interfmiy. 
The  treasurer  is  a  party,  and  he  is  competent  to  represeDt 
the  whole  body  of  commissioners  if  necessary. 
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Tie  Lord  Chancellor.  Thb  is  &  suit  instituted  by 
iofonnatioii  filed  b;  the  Attorney-General  against  commis- 
sioners appointed  under  the  acts  of  Parliament  to  which  I 
shall  have  occasion  particularly  to  refer.  In  the  13th  year 
of  his  present  Majesty's  reign,  an  act  was  passed  for  pavings 
lighting,  and  cleansing  the  streets  of  the  town  of  Brighihelmr 
stone,  by  which  act  certain  persons  were  appointed  commis- 
sioners for  carrying  the  act  into  execution.  It  contains  a 
provi^on^  that  actions  may  be  maintabed  in  the  name  of 
one  commissioner,  or  of  the  clerk  or  treasurer,  and  after 
a  variety  of  clauses  for  effecting  the  several  objects  of  the 
act,  it  is  further  provided  that  it  shall  be  lawful  for  the  com- 
tnissioiieTS,  or  any  seven  or  more  of  them,  in  every  year  after 
the  passing  of  the  act,  or  oftener,  if  they^  or  any  seven  or 
more  of  them  shall  think  it  necessary,  to  make  one  or  more 
rate  or  rates  to  be  signed  by  any  seven  or  more  of  them, 
upon  the  tenants  or  occupiers  of  all  houses,  &.c.  in  the 
town,  so  as  such  rates  should  not  exceed  in  the  whole,  in 
any  one  year,  the  sum  of  three  shillings  in  the  pound,  ac« 
cording  to  the  rate  made  for  the  relief  of  the  poor  of  the 
town.  It  then  states  the  manner  in  which  the  parties  shall 
be  compAed  to  pay  the  rates,  and  provides  for  the  inspec* 
tion  of  die  poors  rates,  by  any  person  having  obtained  an 
order  under  the  hands  of  the  commissioners,  or  any  five  of 
them,  and  it  imposes  penalties  on  those,  who,  having  the 
custody  of  the  rate,  shall  reAise  to  permit  it  to  be  inspected^ 
or  copies  of  it  to  be  taken.  According  to  this  act,  the  in- 
habitants of  Brighton  are  made  liable  to  the  payment  of  a 
rate  for  paving  and  lighting,  not  exceeding  three  shillings  in 
the  pound,  according  to  the  rate  made  for  the  relief  of  the 
poor  of  the  town ;  but  the  overseers  are  not  to  be  called 
upon  to  shew  the  poor's  rate,  unless  to  a  person  authorized 
by  five  commisuoners  to  inspect  it  The  rate  was  not  to  be 
unnecessarily  made  three  shillings  in  the  pound,  and  not  un- 
necessarily made  greater  than  the  magnitude  of  the  case 
called  for.    After  tarious  clauses  for  keeping  the  town  in 
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1818.       order,  and  regukling  the  proceedings  of  the  commuiioners, 
^^^^        their  treasurer  and  clerk,  there  is  a  clause  enabling  the  com-' 
Attorney-    missioners  to  borrow  money,  and  directing  in  what  maimer 
General     ^^  securities  should  be  made.    It  is  in  this  part  of  the 
Brown.      ^^^   ^^i    the  first    mention  is    made  of   building  and  re- 
pairibg  groyns.    The  act  contains  a  recital,  ''  that  the  town 
of  Brightl^Imstone  is  situate  by  the  sea  side,  and  within  six 
miles  of  the  port  or  harbour  of  Shoreham,  that  great  pari 
of  the  town  having  been  destroyed  by  the  breaking  in  of 
the  sea,  several  groyns  (by  which  I  understand  buttresses, 
erected  for  the  purpose  of  keeping  up  the  shore)  were  some 
years  since  erected,  which  had  preserved  the  town,-  and  that 
the  coast  was  then  safe  and  commodious  at  several  times  of 
the  year  for  unloading  and  loading  sea  coal,    culm,  and 
other  coal,  on  the  beach  of  the  towu  for  the  use  of  the  in- 
habitants thereof/^    And  that   the  groyns    were    become 
greatly  out  of  repair,   ''  and  the  inhabkanis  of  tke  said 
"  town  are  not  abk  to  raise  money  sufficient  to  repair  the 
^  same,  without  the  aid  and  authority  of  Parliament;**  the 
act  then  proceeds  to  enact,  that  the  commissioners,  or  any 
seven  or  more  of  them,  should  be  ''  trustees,'*  for  repairing 
and  preserving  the  groyns^  and  erecting  any  new  groyns,  at 
such  times  and  in  such  manner  as  to  them,  or  any  seven 
or  more  of  them,  at  any  general  meeting  assembled  for  pot- 
ting in  execution  the  powers  given  by  the  act,  shonld  seem 
most  proper ;  and  that  the  trustees,  or  any  seven  or  more  of 
them,  might  direct  all  things  to   be  done  which  should  be 
necessary  for  the  repairing  the  groans  and  other  worls,  ac- 
cording  to  the  true  intent  of  the  act.    It  proceeds  to  enact, 
that  for  better  effecting  the  support  of  the  premises,  there 
should,  from  the  24th  of  June,  1773,  be  paid  to  the  trustees 
and  their  successors,  or  to   such  persons  as  they,   or  any 
seven   or  more  of  them  should  appoint,  as  their  receivers^ 
sixpence   for  every  chaldron  of  sea-  coal,  &c.  that  should 
be  landed  on  the  beach  of  tlie  coast,  at  the  town  of  Bright- 
helmstONe.    There  is  one  other  clause  which  it  ia  neoesaary 

to 
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tt^  notice ;  I  allude  to  tbe  clause  which  enacts  that  it  shtfU 
be  Ittwfial  for  the  trustees,  or  any  seven  or  more  of  them; 
by  indenture  of  writing,  under  their  hand^  and  seals,  to  as- 
sign  the  rate  granted  by  the  act,  as  a  security  for  any  sum 
or  sums  of  money  by  them  to  be  borrowed  for  die  purpoto 
bf  the  act^  not  exceeding  1500/. 
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ATTORJfSir* 

GaaxaAi. 

a. 
Baowitf. 


This  act  continued  m  force  till  the  year  1810,  when  i 
ther  act  was  passed,  the  prorisions  of  which  I  diall  ha?e 
occasion  to  consider.  It  contains  a  recitd  of  the  insuflt 
ciency  of  the  former  rate  to  preaerre  the  groyns  from  gomg  to 
ruin  by  the  breaches  of  the  sea^  and  certain  in^iduals  werq 
constituted  trustees  or  o^nmissioners,  ^ho  wefe  audioriaed 
and  required  to  repair  and  maintain  the  groyns,  or  to  cause 
new  ones  to  be  made,  which  might  appear  necessary  for 
the  jmfeij  of  dte  town,  ot  any  pan  of  the  shore;  and  that 
from  tbe  passmg  of  the  act,  there  should  be  paid  to  the  coni- 
missionen,  or  their  collector,  anjr  rate  which  the  commit* 
sioners  diould  think  fit  to  direct,  not  exceeding  three  shit- 
Ibg^  for  every  chaldron  of  sea  coal,  &c.  landed  on  th« 
beidi,  or  brought  by  land  carriage  or  otherwise,  widiin  the 
limits  of  the  town.  This  duty  the  commissioners  were 
empowered  tb  raise  for  the  pivposei  of  applying  it  for  ihts 
preservation  of  tbe  groynsi  which  the  inhabitants  state 
tfaemselves  to  huve  bete  finable  to  protect  from  the  lavages' 
6f  diei 


it  appears  to  me,  that  there  must  exist  in  ^niie  Court  iir 
this  kii^dom,  a  jurisdiction  to  prevent  the  misapplication  of 
momes  raised  tmder  tiie  anthority  of  this  act.  I  am  unaUe 
to  satisfy  myself j  considering  the  recital  which  precedes  thif 
aothori^  given  to  the  trustees,  that  this  case  does  not  come 
within  the  doctrine  of  charitable  uses.  The  intention  cer^ 
tainly  is  to  provide  for  the  preservation  of  the  to^  frono^ 
the  ravages  of  the  sea,  by  property  s^t  apart  for  the  pur«» 
pose  of  aiding  the  pecuniary  inability  of  the  inhabitants^ 

c  c  a  The 
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1818*       The  ran  audiorised  to  be  rtwed  under  the  former  mtig 
bang  inMifficienty  there  was  no  possibility  of  effecdog  tbef 


ArroRHBT*  purposes  in  yicw,  till  the  makiiig  of  the  second  act. 
Obmbral 


«. 


BR<mw.  j^  BBcaad  act  contains  a  clause,  providing  that  the  com- 
missioners may  bring  and  defend  actions  in  the  name  of 
their  treasurer;  that  they  shall  cause  books  to  be  kept  for 
entering  their  proceedings,  and  an  account  of  all  monies 
raised  under  the  act,  and  which  books  are  to  be  open  to 
the  inspection  of  all  persons  interested.  It  also  autfaoiiaes 
the  commisnoners  to  make  rates  on  \he  occupiers  of  heredi- 
lamentsi  not  exceeding  in  one  year,  foor  siuUings  m  die 
pound,  on  the  scale  on  which  the  poor's  rates  arc  raised. 
The  act  contains  clauses  providing  for  die  inspection  of 
'books ;  and  after  giving  power  to  raise  monies  on  die 
credit  of  the  market,  it  directs,  diat  after  die  monies  doe, 
nr  to  be  borrowed  upon  the^  credit  of  the  marked  or  die 
repts,  tdls,  and  profits,  should  be  fiiUy  paid  and  satisfied, 
die  commissioners  should  apply  any  surplus  to  anse  from 
die  market,  either  in  aid  of  the  rate  for  pavmg,  lighting, 
and  watching,  or  of  die  duty  afterwards  laid  upon  coals. 
The  act  afterwards  proceeds  to  enlarge  the  power  given  to 
Ae  comn&issioners  by  the  former  act,  with  respect  to  die 
sum  of  money  which  they  were  enabled  to  raise,  tor  erect* 
iog  and  repair^ig  the  groyns^  and  which,  by  the  first  ^t, 
was  fixed  at  sixpence  per  chaldron  on  coals,  but  is  increased 
by  the  second,  yet  was  not  to  exceed  three  shillings  per 
chaldron  4 

In  my  view  of  this  act,  it  is  nothing  more  than  a  con- 
tinuance and  enlaigement  of  the  provisions  of  die  fonner, 
anthorizing  the  Commissioners  to  raise  an  augmented  pro- 
portion of  duty,  on  account  of  the  inability  of  the  inhabit- 
ants of  the  town,  which  is  recited  as  the  ground  ot  the  first 
act  It  is  clear  that  the  inhabitants  were  unable,  and  the 
former  duty  insufficient  to  repair  the  works,  when  they  called 

upon 
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upon  liie  l>gial>tai>e  to  |^Te  to  the  commissbners  the  ei^       lftl9. 

.tended  poveiB  of  Uie  second  act,  of  raising  any  duty  on        ^!^ 

coak  and  culm  brought  into  the  town,  not  exceeding  three    ArroaneT. 

fl— laifi 
shillings  per  duddron,  np^  however,  to  the  extent  which      _  «^ 

might  appear  to  diem  to  be  necessary,  requisite,  and  propeiv 

generally  speaking,  but  to  the  extent  which  might  appear 

to  them  to  be  necessary,  requinte,  and  proper  '*  for  the 

safety  of  the  sud  town,  or  of  any  part  of  the  shore  widuo 

the  said  town/'    It  wu^t  bare  seemed  to  them  to  be  proper, 

without  being  neoessaiy  and  requisite  to  the  safety  of  the 

town.    But  the  act  leaves  diem  no  discretion  on  that  point  j 

diey  are  expressly  limits  to  what  shall  appear  necessary, 

requisite,  and  proper  **  for  the  safe^  of  the  town/'    To 

judge  and  determine  with  absolute    precision  what  should} 

be  necessary  or  proper  woidd  be  impossible,  for  that  which 

might  appear  necessaiy  and  proper  at  one  time  for  guarding 

against  the  ravages  of  the  sea,  might  at  another  time  appear 

totally  inadequate  for  that  purpose,  as  the  ravages  of  the 

sea  m^ht  occasion   additional  damage  to  the  works  im- 

mefiately  after  the  commissioners  had  made  their  estimate 

and  ealculation.    In  this  view  of  the  subject,  it  is  impos* 

sible  to  say  what  might  or  might  not  be  an  adequate  sum;* 

but  at  all  events  the  commissioners  were  not  to  raise  more 

than  three  shillings,  so  that  if  they  were  to  raise  the  whole 

three   shillings,  it  is    not   improbable  that  less  than  three 

shiilbgs  ns^ht  have  been  sufficient. 

.  On  diese  two  acts  of  Parliament  an  information  has  been 
filed  by  the  Attorney-General,  at  the  relation  of  Izard^  a  coal 
menchent,  and  an  inhabitant  of  Brighitm ;  at^d  for  die  pur-^ 
pose  of  considering  what  is  to  be  done  with  the  demurrer 
which  has  been  filed,  1  must  assume  all  the  facts  stated  iq 
die  information  to  be  true.  The  information  prays  for  re- 
lief, and  the  demurrer  is  to  the  whole  of  the  infomiation  ; 
if  the  Attorney-General  has  shewn  a  tide  to  the  slightest 
part  of  the  relief,  the  deipurrer  cannot  b^  allowed.     Th^ 

information 
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infomiatioii  states,  that  the  commissioner^  at  a  meeting  heM 
on  the  2d  of  May^  1 8 10,  directed,  that  from  diat  day  until  the 
1st  of  M(nf,  18 1 1,  the  duty  on  coal  and  culm  shouM  be  Uiree 
shiUings  per  chaldron ;  and  at  other  meetii^  of  the  said  cook 
missioners,  or  of  the  greatest  part  of  them,  held  in  the  year  1811, 
and  in  the  three  following  years,  it  was  resolved,  that  the  duty 
should  be  continued  at  three  ^hillings  until  the  1st  of  Jlfi^, 
1815 ;  that  the  duty  was  s|Ci:ordingiy  leyi^,  and  after  pay- 
ment of  the  ipterest  which  accrued  diie  on  the  debt  of  1 1401., 
the  residue  of  the  debt  of  15Q0/*  (mentioned  m  the  first  act) 
contracted  on  the'  credit  of  the  former  duty  on  coals,  and  of 
all  the  expences  incurred  in  erecting  or  repairing  groyns  under 
l)ie  actSj  t^re  was,  a{  the  end  of  each  of  the  said  years,  a 
very  laige  surplus  of  the  monies  arising  from  the  coal  duty, 
and  that  such  surplus,  on  the  29th  of  November,  1813, 
amounted  to  4808/.  155.  7i.  The  information  proceeds  to 
allege,  that  as  there  was  a  debt  of  1140/.  due  pq  the  coal 
duty,  the  commissioners  ought  to  have  applied  a  suffident 
part  of  the  surplus  in  payment  of  the  debt  of  II40I.  How 
it  can  be  contended  that  this  was  pot  the  duty  of  the  com- 
missioners, and  that  they  ought  not  to  ha^  paid  off  tins 
money,  assuming  die  facts  stated  in  the  information  to  be 
true,  is  to  me  quite  incomprehensible*  Whether  I  hate  a 
power  adequate  to  enforce  that  duly,  is  a  different  questaoo. 
It  was  aigued,  tiiat  taking  the  fa(:U  to  be  true,  tiie  com- 
missioners were  chaiged  with  criminal  acts,  and  therefore  that 
no  proceedings  could  be  instituted  against  tiiem  here.  But 
it  must  be  recollected,  diat  a  person  liable  to  account, 
cannot  protect  himself  in  tiiis  Court  from  accounting,  merely 
because  the  liability  to  account  is  mixed  with  duties  of 
another  kind.  If  there  be  any  part  of  the  information,  the 
answer  to  which  might  shew  criminality  in  the  defendants,  it 
is  in  the  power  of  the  commissioners  to  put  in  aii  answer, 
in  which  they  may  distinguish  such  part  of  the  information 
as  Uiey  may  think  hazardous^  but  Uiey  cannot  refuse  to  answer 
the  other  parts   of  the  information,   which  do  not  expose 

them 
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Ilieiii  to  the  suae  incoavenience.  Instead  of  applying  the  1818. 
01011169  which  the  coqiaiiasionen  were  authorized  to  levy,  as  .  ^^^ 
they  were  always  bound  to  apply  diem,  for  the  purpose  of  ArroaNsr- 
erecting  and  repairing  the  groyns,  they  not  only  do  not  apply  ^^ral 
the  surplus  to  the  reduction  of  the  existing  debt,  but  hare 
sictuaiiy  increased  the  debt  by  borrowing  more  money.  I 
must  then  take  it  to  be  trae,  for  the  purposes  of  argument, 
that  the  coninosttoners  have,  every  year  from  the  passing  of 
the  said  act,  up  to  the  preseni  time,  misapplied  a  very  con- 
aiderabJe  pail  of  the  money  arising  from  the  duty  on  sea  coal, 
Guim,  and  other  coal ;  and  the  question  is,  wbat  the  Court 
can  do,  supposing  it  to  be  a  fact.  How  is  it  possible  to 
contend,  if  the  circumstances  so  charged  in  the  information 
be  true,  that  the  commissiona's  have  proceeded  to  die  due 
ejocodon  qf  the  act  of  Parliament  according  to  its  true  in- 
tent and  meanii^?  Supposing  these'  fiicts  to  be  true,  can 
it  be  contended,  that  under  an  act  of  Parliament  which  an- 
thorises  the  imposition  of  a  duty  on  coals  for  a  specific  pur- 
pose, a  great  part  of  that  duty  can  be  applied  to  the  relief 
of  the  paving  rate,  while  the  original  debt  contracted  under 
the  act  of  the  13th  of  the  King  remained  unpaid,  ifmd  while 
the  debt  contracted  under  the  apt  of  1810  remained  unpaid  I 
It  18  directly  contrary  to  the  act  of  Parliament*  If  my  con- 
struction of  the  act  of  Parliament  be  the  true  one,  the  com- 
missioners must  be  coipid^red  as  trustees,  and  laying  out  of 
the  ca^e  erery  tiling  that  baa  been  said  in  other  respects,  and 
lookii^  only  at  the  allegation  that  there  is  a  balance  in 
their  hands,  and  that  part  of  the  prayer  which  aaks  for  re* 
Uef  respecting  that  balance,  there  can  be  no  question  that 
this  Court  could  have  a  jurisdiction.  That  circumstance 
alone  would  have  been .  sufficient  if  all  the  rest  of  the  in- 
formation had  been  struck  out.  One  groun4  taken  by  the 
argument  in  support  of  the  demiirrer.  hg^  been,  that  many 
parts  of  the  information  allege  acts  of  criminality  on  the 
part  of  the  defendants.  But  after  looking  repeatedly  at  the 
information,  although  there  may  bo  some  parts  ^bich  may 
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be  BO  considered,  and  to  wUch  the  defembnts  migiit  nof 
have  been  bound  to  give  an  anawer,  jet  they  camot  oq 
that  ground  protect  themaelfes  against  an  answer  by  demmrT 
nog  to  tfa^  'whole  information.  A  demnner  to  the  whok  of 
an  information  or  bill,  cannot  be  8iq>ported,  althoiigb  the 
bill  contains  matters  to  which  the  Court  would  not  compel 
an  answer,  if  it  also  contains  matters  having  no  such  ten* 
dency.  Would  it  be  possible  to  contend,  that  the  Attorney** 
General  has  not  the  power,  under  the  circniBStaoces  which 
are  stated  in  the  information,  to  call  upon  the  deGendants  to 
make  a  discovery  of  the  misapplication  with  which  diey  arp 
charged? 


It  has  been  considered  as  mischievoos  for  the  Attorney- 
General  to  coqae  in  aid  of  the  relator  with  respect  to  Ae 
distress.  But  if  the  relator  is  not  allowed  to  requm  the  as- 
Mstauce  of  the  Attorney-General,  it  will  not  rdieve  the  de- 
fendant from  the  obligation  of  answering  the  information  on 
the  other  points.  If  the  information  can  be  mainliaiied  bjr 
the  Attorney-General,  the  circumstance  of  has  having  Joined 
with  a  person  who  b  not  entitled  to  the  equitable  relief  he 
seeks,  will  not  make  the  proceedings  vlcions;  as  has  been 
lately  determined  in  a  case  before  the  House  of  Lords. 


Another  ground  insisted  on  in  support  of  the  demuirery 
'  is,  that  there  is  a  defect  of  parties.  My  opinion  is,  dial 
there  is  no  foundation  for  thb  objection.  It  must  be  fully 
apparent,  that  if  the  information  can  be  supported  as  the. 
information  of  the  Attorney-General,  and  if  the  acts 
complained  of  are  the  acts  of  the  commissioners,  diej 
are  the  proper  parties  to  the  suit.  It  may  certainly  be  ^ 
great  obstacle  to  the  successful  prosecution  of  the  siuty  that 
those  persons  who  are  the  acting  conunissioners  to-day, 
may  not  be  the  acting  commissioners  to-morrow,  bnt  as 
coromis9ioners  they  may  be  obliged  to  bring  forward,  firom 
time  to  time,  tliose  ^qcounts  for  which  they  were  orqpnally 

bro\]^t 
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bm^l  here,  and  the  act  baviog  provided  tbe  mode  iu  whidi        ISIS, 
their  aoccesaon  aie  to  be  appoiiited^  wkea  the  Attorncgp*-        ^^^ 
G^nefal  requivea  an  ii^unGtion  agpinat  the  body  thus  feraied,     ArroRHKr* 
die  anit  can  certaialj  be  raaintainffd  ofaioat  them,  if  thev  v. 

be  any  grounda  fiar  maintaining  it  at  all.  If  the  AtUMmey-  ^^^'^ 
Geiieral  can  maintain  the  information^  the  parties  may  be 
changed  fron^time  to  time.  This  part  of  die  case  may  occa- 
sion considerable  difficulty  in  die  ftarther  prosecution  of  the 
suit,  but  it  is  no  objectioa  to  its  progress.  I  think  that  * 
the  argwrnait  that  the  treasurer  should  have  beeu  tbe  sole 
ijefendant,  cannot  be  supported;  die  directiona  in  die  act  of 
Parliament  do  not  apply  to  such  a  case  as  this,  vvhere  the 
relief  souf^t  cannot  be  obtained  by  any  process  against  the 
treasurec 

I  now  eome  to  the  most  material  ^estion,  whether  this  is 
a  case  in  which  die  Attomey*General  can  sue?  On  the 
lest  considerationy  and  looking  to  the  view  which  has  beea 
taken  of  the  case  elsewhere,  1  think^tbat  this  is  a  case  in 
wUcb  the  Attomey-General  may  sustam  au  information. 
The  fint  a^t  of  P^Hameut  authorized  the  makmg  of  rates 
for  die  pv^senralion  of  the.  coast,  in  conse^pience  of  the  in* 
habitants  having  represented  themselves  to  Parliament  as 
persons  too  poor  to  make  the  necessary  provision  with  their 
own  monies.  Certain  persons  were  appointed  by  that  act 
as  trustees,  for  the  purpose  of  levying  and  applying  the  rates ; 
and  if  the  question  had  arisen  between  the  passing  of  the 
first  and  second  acts,  it  could  not  have  been  contended 
dot  the  peiiBons  nominated  99  commissioners  were  any 
thing  else  than  trustees,  for  the  purpose  of  applying  thp 
sum  which  they  were  authorized  to  raise ;  and  though  the 
language  of  die  second  act  is  much  more  ful)  and  compre- 
hensive, I  think  the  two  acts  must  be  construed  together. 
The  second  must  be  considered  as  supplemeotaiy  to,  and  not 
as  nq;ativing  the  provisions  of  the  first.  The  commissioners 
under  the  second  act  are  authorized  to  radse  ^  larger  sum, 
hat  I  think  they  are  invested  with  tbe  same  character  as 

ihosf 


366  CASES  IN  CHANCERY. 

IftlS.       dioae  who  were  appointed  under  the  first  act  of  ParGameBt, 

^ZT^        On  this  part  of  the  case  a  passage  has  been  referred  to  in 

Attornkt*   Duke*9  Law  of  Charitable  Uses,  a  woric  of  good  andmity. 

K^EHMRAh      ^^  passage  cited,  is  from  the  readh^s  of  Sir  Francis  Moor, 

Bnpwn.      an4   is  the  construction  put  on  the  statute  of   charitable 

uses  by  the  person  who  drew  it.     It  shews,  tfiat  in  his 

opimon  a  parliamentary  grant  of  this  sort  is  a  charitable  use 

within  the  meaning  of  the  statute: — 

''  Ports  and  Havens :"  *^  such  only  as  tend  to  safety  of  ships 
^  of  sail,  not  other  vessels;  and  creeks  of  harbonr,  which 
**  are  employed  to  find  lights  to  gmde  ships  mto  the  haven, 
«  is  a  charitable  use  within  these  words.  An  imposiuon 
f*  granted  upon  commodities  imported  or  transported,  to  be 
^*  employed  upon  -repair  of  ports  or  havens  where  they 
^  shall  land,  is  a  charitable  use,  and  within  this  statute  (a).* 

I  should  be  glad  to  know  whether  duties  imposed  for  as- 
^  sisting  the  poor  inhabitants  of  Brighton  to  raise  and  main* 
tun  groyns  for  the  preservation  of  the  town,  and  epabling 
slups  to  land  commodities  there,  is  not  within  this  construc- 
tion of  the  statute.  I  have  heard  nothing  from  the  bar  to 
convince  me  that  the  grant  made  by  the  act  of  ParKammt 
pow  under  consideration,  is  not  a  gift  to  charitable  uses  (6)^ 

Demurrer  over-ruled. 


The  defendants  afterwards  appealed  to  the  House  of 
Lords,  but  the  appeal  was  never  arj^ed,  the  relator  having 
consented  to  the  dismissal  of  the  information,  on  payment 
of  costs  as  between  solicitor  and  client. 

(a)  Duke  lt9.  [Brt^fMoii'f  edit]      hand  writer,  the  reporter  not  baip- 

ins  1^"  present  durins  any  put 
-    (6)  The  argnmenU  and  judgment      of  the  proceedings  in  this  csmc 
iue  given  from  the  notes  of  a«hort 

The 
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The  ATTOBNEY-jBENERAL,  at  the  Relation  of 

.  EDMUNDS    and  Olhen,    sunriving  Trustees  of 

FOUAMBE'S  CHARITY,  y.  Sir  jdjIN  BOR- 


K0L|J> 


LASE  WARREN.  JW, to,  14, 15, 

QODFREY  ^9fr!f^h    ^J  ^  ^Hl  ^1.^!^  ^  24^  of  InfomtiMt^ 

Febrmry^   m  the  37th  year  of  Uie  rekn  of  pueen  ieMefbr980      . 
Pizabeth,  devised  unto  luibdl  bis  wife,  and  her  hein  for  iS^JL^tto? 
ever,  all  ihait  the  rectory  and  parsonage  of  Adenbarough,  chui^,  di^ 
otherwise  Adenburgh,  in  Hctiinghamshire,  and  all  the  glebe  ktse  bScf'mg 
lands,  oblations,  obventions,  commodities,  and  profits  to  the  tSoySi^L 
same  rectory  and  puvonage  belonging;  upon  trust  diat  she^  e^l^^iiuj 
her  heirs  or  assigns^  should  yearly,  for  ever  (after  the  expir^  and  pmoant ' 
atioh  of  such  mtereit  or  term  of  years^  as  George  Foljambe  ab  Cmh^  ^ 
the   testator's  uncle  had  in  the  said  rectory  or  parsonage^  JlSlSiiSdiw? 
of  the  bequest  or  grant  of  Sir  James  Foljambe,  JKpt,  de-  reverted,  ai^ 
ceased,   grandfather  to  the  testator)  pay  die  sum  of  40/.  peached  or 
out  of  the  revenue  and  receipts  of  the  rectory,  and  of  the  S^  ubie  I7 
other  Weditaments  in  the  will  mentioned,  to  the  Preacher  JJftf""^*  * 
of  Che^erfieldj  in  Derbyshire,  for  the  time  bemg ;  and  also      A  lease  of 
Ibat  she,  her  heirs  or  assigns,  ^hould  pay  the  further  jBum  of  by  the  trLtees 
13/.  &.  8rf.  to  the  Schoolm^ter  at  thaj  place,  and  the  suni  of  ^^"JlSoSS- 
20Lper  annum,  to  the  Master  and  Fellows  pf  Jesus  Collegei  ly  void;  Its  va- 
in the  UniversiW  of  Cambridge,  and  to  their  successors  for  peod  on  aU  the 
the  ^e  being  for  ever,  and  the  farther  sum  of  13/.  6s.  6d.  SfS^-** 
to  the  Master  and  Fellows  of  Magdalen -College  in  the  said  ^^?^^^ 
UniTernty,  and  to  their  successors  for  ever ;  and  that  the  said  of  ascertain- 
IsabeU,  her  heirs  and  assigns,  should,  from  time  to  time  cQ^taoc«s' 
give  and  employ  all  the  overplus  and  residue  of  the  rents^  Imrtbelesl^^ 

revenues,  and  profits  of  the  said  rectory,  and  of  the  other  to  nis  origiml 
I     ,   .      _         ,„  .        ,  ,    ,  ,  . ,  situation,  after 

Jands  m  the  will  mentioned,  over  and  above  the  said  sums,  the  lapse  of 

for  and  towards  the  relief  of  the  poor,  impotent,  and  needy  ^SpSmcnt 

to  the  setting 
aside  such  a  lease  in  Equity, 
people. 
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1813«        people^   for  the  time  beiog,  inhabiting  within  the  several 

""^^        towns,   vilhges,    or   hamlets    of   Chesterfield,   Brampton^ 

AttoriikY'    Wingerwofihy  and  elsewhere,  within  the  parish  of  Chester- 

Gbhwui.    j^j^^  ^j  ^^  ^j^^jj  ^j  overs'^ht  of  the  executors  of  his  will, 

^Afwxjf.      jinj    the  survivor   and   survivors    of   them,   and  after  the 

decease  of  all  the  executors  thereof,  then  at  die  view  and 

oversight  of  such  person  or  persons  as  should  be  owner  or 

owners  of  his  Mansion-house  called  Walton. 

In  Easter  Term,  1662,  a  bill  was  filed  in  this  Court,  hj 
Arthur  Warren^  (an  ancestor  of  the  defendant)  and  Hopion 
Shuter  and  Benjamin  Weston,  his  trustees,  against  the  then 
trustees  and  impropriators  of  the  rectory  of  Adenburgh, 
Henry  Foljambe,  the  then  tenant  in  possession  of  the 
rectory,  the  Masters  and  Fellows  ot  Jesus  and  Magdakn 
Collies,  and  the  preacher,  schoolmaster,  churchwardens, 
and  overseers  of  the  poor  of  Chesterfield^  stating  the  will 
and  death  of  Godfrey  Foljambe,  that  the  estate  of  Isabdl 
Foljambe  in  the  rectory,  was  vested  in  George  Peirpoini 
and  others,  and  dieir  heirs,  upon  the  trusts  aforesaid^  that 
Henry  Foljambe  being  tenant  in  possession  of  the  rectory, 
and  Afihur  Warren  being  possessed  of  the  manor  of 
Toton,  and  divers  arable,  meadow,  and  pasture  grounds 
in  Adenburgh,  for  one  thousand  years,  tlie  reversion  thereof 
being  settled  in  the  other  plaintiffs  Weston  and  Shuter, 
in  trust  for  4^hur  Warren  and  his  heirs ;  and  that  theie 
being  tithes  payable  by  the  plaintiff,  out  of  his  manor  and 
lands,  to  the  impropriators  of  Adenborough,  about  September 
1661,  Arthur  If^arren  treated  with  Henry  Foljambe,  the 
tenant  in  possession  of  the  reptory,  for  the  payment  of  a 
certain  sum  of  money  in  lieu  of  the  tithes  due  out  of  the 
lands  of  Arthur  Warren,  and  for  laying  the  lands  belonging 
to  the  rectory,  which  w^re  intermixed  with  Arthur  Warrem^s 
lands,  mto  several  closes  by  diemselves ;  and  that  thereupon 
it  was  agreed  between  Arthur  Warren  and  Henry  Fi^ambe 
that  Arthur  Warren  diould  pay  to  Henry  Foljambe,  during 

his 
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tyg  ienn  in  the  rectory^  60/.  per  ammm,  for  die  tUhei  of 
ToioH,  and  that  the  taxes  should  be  equally  borne  b^ween 
Ihem^  and  that  die  glebe  lands  which  were  arable  lands,  Ijmg 
hi  the  fields  of  Taton,  should  be  all  laid  together  in  one 
place  of  the  said  fields,  next  any  nde  of  the  said  fields^  foot 
for  foot,  at  the  choice  of  Heaiy  Foljambep  and  th^t  Arthur 
Warren  was  to  fence  them  out,  and  the  defendants,  the 
trustees,  to  madntun  the  fence  afterwards,  and  that  such 
lands  were  to  continue  tithe  bee  for  enr  to^the  said  rectory, 
and  that  the  meadow  and  pasture  grounds  belonging  to  the 
glebe  in  Tbfon,  should  be  set  ibrth  and  laid  togedier  as 
Arthur  Wwrren  and  Henry  Folfambe  should  agree,  to  re- 
nuon  in  several^  for  ever,  tidie  free )  and  that  Henry  Fol-^ 
jambe  should  have  seven  acres  of  land  set  out  in  Toton 
Moor,  at  that  end  toward  Chilwdl^  to  remain  to  the  rectoty 
(or  ewer,  in  fiili  satisfection  of  all  common  or  commons  of 
pasture  whatsoever,  belonging  to  the  rectory  lymg  in  Toton ; 
and  that  Henry  Folfambe  should  maintam  the  fence  towards 
ChUmeU^  and  the  same  towards  die  lane  dien  made  by  the 
phdntiff;  that  Arthur  Warren  should  divide  Uiat  part  of  die 
floJm  Leyes  belonging  to  the  rectory,  which  was  staked  out 
from  the  rest,  and  maintain  all  the  fences  of  the  same,  for 
ever,  and  pay  to  Henry  FiJjatnbe  forty  shillings,  and  give 
bim  twenty  loads  of  stone  towards  die  making  of  a  bridge 
over  the  river  Gomii,  and  that  he  should  divide  the  meadows 
belonging  and  laid  out  to  the  rectory  from  the  vicar's  lands, 
and  that  Henry  Foljambe  should  have  as  much  laid  out  for 
it,  with  a  convenient  way  through  the  lands  in  the  possession 
of  Thomnu  ComyneSf  ad||oining  to  the  meadows;  and  fur- 
ther stating  that  the  agreement  was  reduced  into  writing, 
aod  was  to  be  confirmed  by  the  trustees,  and  that  diey 
being  dierewidi  acquamted,  and  sensible  of  die  advantage  that 
vroold  arise  to  the  charitable  uses  thereby,  they  approved  of 
die  said  agreement;  and  that  pursuant  to  the  agreement 
Arthur  Warren  had  laid  out  the  arable  lands  in  the  fields 
of  Toion,  to  the  said  rectory,  foot  for  foot,  and  that  all  the 
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ptai^itiflGi  were  wflling  they  should  be  eigoyed  to  die  rector^ 
for  ever;  and  that  Arthur  Warren  and  Henry  Fn^ambi 
had  in  like  maonerset  forth  the  meadow  apd  pasture  ground 
beloDgii^  to  the  rectory  and  parsonage  in  roTon,  and  that 
idl  the  plaintifia  were  willing  that  the  arabk  meadow  and 
posture  should  be  enjoyed  with  die  fcctory  as  the  gM^ 
thereof  for  ever;  and  that  the  seven  acres  of  famd  in  Toion- 
Moor,  at  die  end  towards  ChibkUi  were  also  set  forth  to 
jfeauun  to  the  rectory^for  ever,  in  lieu  and  aatisfacdioii  of 
idl  their  common  dr  commons  of  pasture  beloDgiiig  lo  drt 
rectory  in  Tolon;  and  that  he  had  caused  to  be  divided  that 
part  of  the  Holme  Loft  as  it  Was  then  staked  out,  and  tktt 
he  had  paid  the  forty  diiUmga;  and  delivered  the  twenty  loads 
of  ^tone,  and  had  causied  the  meadow  to  be  divided  from  the 
vicar's  lands,  and  bad  in  all  things  else  performed  or  was 
#eady  to  perform  the  agreementi  and  had  offered  to  coove]^ 
some  pai^t  of  his  manor  and  lands  io  Toion,  and  tbeieby 
offered  that  he  and  his  trustees  Would,  for  that  purpose 
c6nvey  the  mansion-house  in  To^of^  then  in  the  posribsnon  of 
John  Jacfues,  with  several  closes  (particularly  named  in  tko 
bill  filed  in  1662),  all  which  last  mentiooed  bereditMneilli 
Jrihur  Warren  affirmed  to  be  of  the  valo^  of  lOOl^  bat  that 
the  same  were  in  lease  to  Jacquee  at  60(.  per  annm,  and 
therefore  he  proposed  to  give  a  bond  to  secure  tho  60i.  per 
annum  in  lieu  of  the  tithes,  duriug  the  continuance  of  the 
lease  to  Jacques,  so  as  the  defendanU  would  disdiaige  bis 
knds  from  payment  of  tithes,  and  perform  the  rest  of  the 
agreement;   and  further  aUegmg,  that   the  defoodants  the 
pr^cher,   schoolmaster,  church-wardens,   and  overseers  of 
Chesterfield,  and  the  two  collies  in  Cambrulge,  wofo  unwil- 
ling to  consent  to  the  agreement,  though  they  all  knew  the 
same  to  be  for  their  benefit;  and  the  bill  prayed  to  bave  an 
elocution  of  the  agreement,  and  that  the  manor  of  Ibiom 
and  the  plaintiff's  lands  there,  might  be  discharged  of  lidieo^ 
and  that  60/.  per  annum  might  be  settled  and  secured  in  lien 
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fixreoff  and  duit  die  lands  lo  set  oat  might  be  enjoyed  ac« 
cordiogly,  and  die  aame  qpreement  performed; 


1818. 


By  a  decree  made  at  die  Bolls,  dn  die  Slst  of  Ocii^ 
ber^  1670,  beginning  widi  the  words,  ''Upon  heariqg  and 
"  debating  of  the  matter  in  question  this  present  day,  in 
''  the  presence  of  counsel  learned  for  all  the  said  parties/' 
and  stadng  die  bill,  and  that  all  die  defendants,  by  their 
several  answers,  confessed  the  will  of  Godfrey  Folfambep 
and    that  the  rectory    was    setUed    and    vested  in    die 
defeodnis  Peiffmmt  and  olhsrs  the  trdrta^  in  die   bOl 
named;  and  diat  die  said  trustees  and  Henry^'Mjambe  de- 
ceased, tUr  tenant,  (who  had  died  since  filing  the  bill,  and 
whose  eieaitors  Joim  and  Hemry  Fcljambt,  were  made, 
parties  by  bill  of  revives)  confessed  the  qpreemeni,  and  that 
they,  and  the  prieacher  and  schoohnaster,  and  the  church- 
waidens  and  overseers  of  the  poor  of  the  parish  of  ChtMUr^ 
Jkldf  solMnitted  to  the  performance  thereof,  and  the  trustees 
sttbmitted  also  to  convey,  pursuant  to  the  agreement,  so  aa 
Ihey  mq;bt  be  jMotected  by  the  Court;  and   that  the  de- 
feadsats,  the  Masters  and  Fellows  of  the  CoUeges,  by  their 
answers,  smd,  that  the  trustees  being  gentlemen  of  value 
and  credit  of  die  parish  of   Che$ierfield,    diey   were   iiH 
duced  to  believe  that  the   agreement  was  for  ^e  benefit 
of  the  charitable  use,  and  therefore  they  should  not  oppose, 
but  submit  to   the  judgment  of  the  Court,  how  far  die 
8UDe  should  be  performed,  widi  this,  that  the  lands  to  be 
enjoyed  in  lieu  of  the  glebe  lands  in  Toton,  and  the  60/.  per 
(omum  to  be  settled  for  the  security  thereof,  might  be  de- 
clared liable  to  die  payment  of  die  20l.  and  132.  69.  8J. 
yearly  to  them  and  their  successors,  at  their  respective  col- 
lies, as  formerly  the  glebe  lands  and  tithes  in  Toton  stood 
liable  diereunto,  according  to  the  will  of  Godfrmf  Foljambc 
die  original  founder  of  the  charity :  '^  Upon  debate  whereof, 
"  and  hearing  of  what  could  be  alledged  on  either  side,"  the 
Court  declared,  that  the  said  agreement  should  be  performed, 
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knd  that  the  plaintiffs^  accorditig  to  their  several  estates  and  in^ 
terests,  should  hdd  and  enjoy  the  said  nianor^  and  all  the 
lands  and  hereditaments  in  Toton  whereof  or  whetein  they^ 
or  any  of  them  had  any  interest,  and  not  set  out  to  die  de- 
fendants, and  also  the  lands  allotted  to  the  plaintiflb,  or  any 
of  them,  by  the  agreement,  dtscha^ed  of  all  tidies  for  erer^ 
and  of  the  before-'Oientioned  yearly  payments  to  the  minister 
and  school'-master  of  Chesterfield  for  the  time  being,  and  of 
the  aforesaid  yearly  sums  td  the  colleges,  or  either  of  diem, 
and  of  all  fee^fiirm  rents  issoing  out  of  or  chaigeab/e  on  the 
rectory ;  and  that  in  lieu  thereof  the  plaintifis  should  convey 
and  setde  the  lands  offered  for  security  of  the  QOlper  anmtm 
to  the  defendants   the  surviving  trustees,   and  their  heh^^ 
or  as  they  should  appoint ;  which  60/.  per  annum  the  defen- 
dants, the  Foljambes,  wer^  to  receive  during  their  term ;  and 
after  the  trustees,  their  heirs  and  assigns  were  to  receive  die 
aame,   and  die  plamtiff  Warren  was  to  pay  die  6W.  per 
annum  to  the  defendants,  the  Foljambes,  for  dieir  term,  at  the 
times  mendoned  in  the  decree ;  and  after  the  expiration  of 
diat  teitn,  to  the  trustees  and  their  heirs  and  assigns,  at  the 
same  dmes:  And  it  was  ordered,  that  die  plaintiff  barren 
and  his  son  should  pve  a  bond  to  die  defendants,  the  trus- 
tees, for  the  payment  dicreof.  during  die  lease  to  Jacques, 
and  that  the  Foljambes  and  the  surviving  trustees  should  con- 
vey die  andent  glebe  lands  which  were  allotted  by  die  agree- 
ment to  the  plaintiff  Warren  and  were  not  set  out  by  die 
defendants,  unto  the  plaintiffs   and  dieir  heirs,   or  in  such 
manner  as  die  plaintiff  Warren  should  desire,  dischaiged  of 
all  fee-6arm  rents,  and  other  rents  or  charges  issuh^or  pay- 
able out  of  the  same:  And  it  was  farther  ordered,  diat  die 
defendants,  die  Foljambes,  for  their  term,  and  afterwards  the 
trustees  and  their  heirs,  should  hold  and  enjoy  die  lands  to 
diem  allotted  and  set  out  by  die  agreement  in  lieu  of  die 
ancient  glebe  lands  and  common  of  pasture,  dischaiged  of 
die  payment  of  tithes  for  ever,  as  the  glebe  lands  of  die  aame 
rectory  in  Toton,  and  of  all  fee-ferm  rents  and  odier  rents 
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aad  charges  theretofore  pajable  out  of  the  same;  and  that 
the  same  should  be  for  ever  thereafter  accepted  and  reputed 
as  the  glebe  lands  of  the  same  rectoiy,  and  chained  with  all 
payments  therefore  due  out  of  the  rectory  and  ancient  glebe 
lands,  as  the  same  should  thereafter  become  payable;  and 
that  all  taxes  or  assesBments  which  were  or  should  be  assessed 
OT  imposed  upon  or  for  the  tithes,  or  the  60/.  per  annuMf  to 
be  settled  in  lieu  of  the  tithes,  by  any  act  of  Parliament  or 
public  authority,  should  be  equally  borne  by  the  plaintiff 
Warren,  his  heirs  and  assigns,  and  by  the  defendants, 
the  FoljambeSf  and  the  other  defendants,  the  trustees,  ac- 
cording to  their  respective  interests,  according  to  the  agree- 
ment and  the  intent  and  true  meaning  thereof^  and  as  the 
same  had  been  usually  paid  since  the  agreement ;  and  that 
the  plaintiffs  should  make  conveyances  of  the  lands  set  out 
in  lieu  of  the  ancient  glebe  lands  and  common  of  pasture 
accordingly,  to  the  surviving  trustees  and  their  heirs,  or  as 
they  should  direct;  and  the  trustees  were  to  be  protected 
by  this  Court  for  what  they  riiould  do  in  pursuance  of  the 
decree ;  and  if  the  parties  differed  in  the  conveyances,  then 
Sir  John  Coele,  Knight,  one  of  the  Masters  of  this  Court, 
was  to  reconcile  and  settle  the  same ;  and  the  plaintiff  War- 
ren,  if  he  had  not  already  made,  was  to  make  the  fences 
according  to  his  offer  in  the  bill,  and  the  fences  were  after* 
wards  to  be  mamtained  according  to  the  agreement,  and  'he 
aad  the  other  plaintiffs,  and  also  the  trustees,  and  the  de- 
fendants the  Fo/jambes,  were  to  do  and  perform  all  other 
things  not  already  performed  according  to  the  agreement. 
And  it  was  further  ordered  and  decreed,  that  as  well  the 
whole  rectory  of  Adenborough,  (the  tithes  and  glebe  in  To/oir, 
aad  the  lands  of  the  pluntiffs,  and  which  they  were  to  have 
by  the  agreement  and  in  pursuance  of  the  decree  excepted) 
as  the  Col.  per  annum  so  to  be  secured  in  lieu  of  the  tithes  of 
Toton^  and  the  lands  so  set  out  or  to  be  set  out  for  security  of 
the  60/.  per  annum,  and  in  lieu  of  the  glebe  of  the  rectory  in 
Toion,  should  for  ever  stand  charged  and  liable  in  the  bands 
Voi.»I.  n  D  of 
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of  the  trastees,  their  heirs  and  assigns,  to  the  payment  of  Ae 
several  sums  to  the  several  persons  therein  mentioned  rfspec- 
tively,  and  the  residue  of  the  profits  of  the  rectory,  and  of 
the  60/.  per  annum,  and  the  lands  set  out  for  the  glebe  in 
Toton,  should  be  for  ever  employed  and  disposed  of  for  the 
relief  of  die  poor,  impotent,  and  needy  people  of  Chester' 
Jteld,  Brampton^  and  Wingerworth,  and  elsewhere  in  the 
parish  of  Chesterfieldf  according  to  the  intent  and  true  nieaiH 
ing  of  the  will  of  Godfrey  Foljambe,  the  original  founder  of 
the  charity ;  and  the  sums  of  money  dieretn  mentioned,  were 
to  be  paid  yearly  at  the  Colleges  aforessud,*out  of  the  60l. 
per  annum,  and -the  residue  of  the  pro6ts  of  the  rectory,  to 
the  Bursars  of  the  respective  Colleges,  at  the  ^es  expressed 
in  the  decree  (a). 


By  indenture  dated  the  12th  of  September,  1675,  io  par* 
suance  of  and  obedience  to  the  decree,  Arthur  Warren  as- 
signed to  the  then  trustees  of  the  charity,  tor  the  residue  of 
th6  term  of  one  thousand  years,  all  the  arable,  meadow,  and 
pasture  grounds  which,  by  the  agreement  and  decree,  were 
set  out  and  decreed  to  belong  to  and  be  enjoyed  with  the 
rectory,  in  lieu  of  the  former  glebe  lands  situate  in  Toton,  set 
out  for  Arthur  Warren,  and  also  seven  acres  of  land  b  ToAm 
Moor,  ^tX  out  also  according  to  the  agreement  and  decree,  to 
be  enjoyed  in  satisfaction  of  the  commons  belonging  to  the 
rectory  in  Toton  \  also  the  mansion-house  and  lands  then 
Or  then  late  in  the  possession  of  Jaeqtus;  and  by  the 
same  indenture,  Hopton  Shuter,  by  the  direction  of  Jr- 
thur  Warren,  in  further  obedience  and  execution  of  the 
decree,  at  the  nomination  of  the  trustees  of  the  charity; 
conveyed  the  same  hereditaments  unto  and  to  the  use  of 
Hugh  Bateman,  Ambrose  PhUHps,  and  Johm  Moorewood, 
m  fee,  upon  trust  for  the  trustees  of  the  cb^ity.  IIm 
deed  contained  covenants  by  Arthur  Warren  and  Shuter,  for 
quiet  enjoyment,  and  for  the  validity  of  the  lease  for  oae 


(a)  Reg,  Lib,  B,  J670,  fol  $35.  Wairen  ▼.  Peirpoimi. 
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Ihmsatid  yean;  that  the  properly  in  lease  to  Jacques  then        1818. 

was,  and  from  the  end  of  the  term  then  to  come  in  Jaapies's        ^^^ 

leaae,    should  continue  to    be  of  the  clear  yearly  value  of    Attorn bt- 

.  .       Oknbral 

100/. ;  also  a  proviso  that  the  trustees  of  the  charity  and  theu:  «. 

trustees,  Baieman,  Phillips,  and  Mooretvood,  should  permit  ^^^^^''^ 
Warren,  his  heirs  and  assigns,  to  receive  the  rents  of  the  pre* 
raises  in  lease  to  Jacques,  until  Warren  should  make  de&uh 
in  payment  of  the  yearly  sum  of  60/.  to  the  trustees  of  the 
charity,  during  the  remainder  of  the  term  of  one  thousand  years, 
and  to  Bateman,  Phillips,  and  Moorewood,  their  heirs  and 
assigns,  after  the  end  or  other  determination  of  the  remainder 
of  the  term,  and  one  moiety  of  all  taxes  to  be  imposed  on 
the  tithes  of  Toton,  or  on  the  60/.  per  annum,  according  to 
the  agreement  aforesaid,  which  60/.  per  annum  was  to  go  in 
satisfoction  of  the  tithes  of  all  the  lands  which  were  Arthur 
Warren's,  in  Toton,  at  the  time  of  the  agreement  made  in 
166 J,  according  to  the  decree.  There  was  also  a  covenant 
by  Arthur  Warren  with  the  trustees  of  the  charity,  for  pay- 
ment of  the  60/.  per  annum,  and  one  moiety  of  all  taxes,  as 
before-mentioned. 


By  the  same  deedi  the  trustees  of  the  charity,  for  the  con- 
siderations before-mentioned,  and  in  obedience  to  the  decree, 
demised  to  Arthur  Warren,  his  executors  and  assigns,  all 
their  glebe  lands  belonging  to  the  rectory,  and  situate  in  Toton, 
and  which  Warren  had  taken  in  and  inclosed  in  severalty  with 
his  other  lands  in  Toton ;  and  all  those  their  tithes  of  com 
and  grain  and  other  tithes  whatsoever  to  the  said  rectory  be- 
longing, arising  upon  the  said  glebe  lands,  or  upon  any 
other  lands  which,  at  the  time  of  the  agreement,  were  the 
lands  of  Arthur  Warren  in  Toton ;  (all  tithes,  8cc.  belonging 
to  the  rectory,  arising  upon  the  lands  then  late  Arthur  War^ 
ren%  which,  by  the  decree,  were  set  out  in  lieu  of  the  glebe 
lands  of  the  rectory,  and,  by  virtue  of  the  decree,  were 
conveyed,  or  to  be  then  conveyed  away  by  Warren,  in  lieu 
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of  the  trastees,  their  heirs  and  assigns^  to  the  payment  of  dbe 
several  sums  to  the  several  persons  therein  mentioned  respec- 
tively, and  the  residue  of  the  profits  of  the  rectory,  and  of 
the  60/.  per  annumf  and  the  lands  set  out  for  the  glebe  in 
Toton,  should  be  for  ever  employed  and  disposed  of  for  die 
relief  of  die  poor,  impotent,  and  needy  people  of  Ckester- 
Jleld^  BramptoHf  and  Wingefworth,  and  elsewhere  in  Che 
parish  of  Chesterfield,  according  to  the  intent  and  trae  mmi- 
ing  of  the  will  of  Godfrey  Fofjambe,  the  original  founder  of 
the  charity;  and  the  sums  of  money  therein  mentioneci^  were 
to  be  paid  yearly  at  the  Colleges  aforesaid,* oat  of  the  60l. 
per  annum,  and -the  residue  of  the  profits  of  the  rectory,  to 
the  Bursars  of  the  respective  Colleges,  at  the  times  expressed 
in  the  decree  (a). 


By  indenture  dated  the  12lh  of  September,  1673,  in  par* 
suance  of  and  obedience  to  the  decree,  Arthur  Warren  as- 
s^ned  to  the  then  trustees  of  the  charity,  for  the  rendoe  of 
th^  term  of  one  thousand  years,  all  the  arable,  meadow,  and 
pasture  grounds  which,  by  the  agreement  and  decree,  were 
set  out  and  decreed  to  belong  to  and  be  enyoyed  widi  the 
rectory,  in  lieu  of  the  former  glebe  lands  situate  in  Totxm,  set 
out  for  Arthur  Warren,  and  also  seven  acres  of  land  in  Toion 
Moor,  Yet  out  also  according  to  the  agreement  and  decree,  to 
be  enjoyed  in  satisfaction  of  the  commons  beloogiog  to  the 
rectory  in  Toton ;   also    the  mansion-house    and  lands  then 
or  then   late   in  the    possession  of  Jacques;  and    by  tbe 
same  indenture,  Hopton  Shuter,  by  the  direction  of  Alr^ 
ihur  Warren,   in  further  obedience  and  executioH   of  tbe 
decree,   at   the   nomination  of  the  trustees    of  the  chanty, 
conveyed  the  same  hereditaments  unto  and  to  the  use    o( 
Hugh  Bateman,   Ambrose  PhUiips,  and  John  MooretnHfd, 
in   fee,  upon   trust  for   the  trustees  of  the  cb^ity.     The 
deed  contained  covenants  by  Arthur  Warren  and  ShmteTj  for 
quiet  enjoyment,  and  for  the  validity  of  the  leaae  for   ooe 


(o)  Rig,  Lib.  B.  J  670,  fol  J3l>.  Wanen  ▼.  Peirf^nd. 


thoasand 


CASES  IN  CHANCERY. 


9Q6 


1818. 


Wakkev* 


ihirasafKl  yean;  that  the  property  in  lease  to  Jacques  then 
mis,  and  from  the  end  of  the  term  then  to  come  in  Jacques's  .^ 
leoaey  should  condnue  to  be  of  the  clear  yearly  value  of  AtroRMEr- 
100/. ;  also  a  proviso  that  the  trustees  of  the  charity  and  thdr 
trustees,  Baieman,  Phillips,  and  Moorewood,  should  permit 
Warren,  his  hekrs  and  assignsy  to  receive  the  rents  of  the  pre* 
raises  in  lease  to  Jacques,  unUl  Warren  should  make  de&ult 
in  payment  of  the  yearly  sum  of  60/.  to  the  trustees  of  the 
charity,  during  the  remainder  of  (he  term  of  one  thousand  yean, 
and  to  Bateman,  Pkillips,  and  Mooretvaad,  their  hein  and 
assigns,  after  the  end  or  other  determination  of  the  remainder 
of  the  term,  and  one  moiety  of  all  taxes  to  be  imposed  on 
the  tithes  of  Taton,  or  on  the  60/.  per  annum,  according  to 
the  agreement  aforesaid,  which  60/.  per  annum  was  to  go  in 
satisfiicUon  of  the  tithes  of  all  the  lands  which  were  Arthur 
tVarren%  in  Toton,  at  the  time  of  the  agreement  made  in 
I66l,  according  to  the  decree.  There  was  also  a  covenant 
by  Arthur  Warren  with  the  trustees  of  the  charity,  for  pay- 
ment of  the  60/.  per  annum,  and  one  moiety  of  all  taxes,  as 
before-mentioned. 


By  the  same  deed^  the  trustees  of  the  charity,  for  the  con- 
siderations before-mentioned,  and  in  obedience  to  the  decree, 
demised  to  Arthur  Warren,  his  executors  and  assigns,  all 
their  glebe  lands  belonging  to  the  rectory,  and  situate  in  Toton, 
and  which  Warren  had  taken  in  and  inclosed  in  severalty  with 
his  other  lands  in  Toton ;  and  all  those  their  tithes  of  com 
and  grain  and  other  tithes  whatsoever  to  the  said  rectory  be- 
longing, arising  upon  the  said  glebe  lands,  or  upon  any 
other  lands  which,  at  the  time  of  the  agreement,  were  the 
lands  of  Arthur  Warren  in  Toton ;  (all  tithes,  8cc.  belonging 
to  the  rectory,  arising  upon  the  lands  then  late  Arthur  War- 
ren^s,  which,  by  the  decree,  were  set  out  in  lieu  of  the  glebe 
lands  of  the  rectory,  and,  by  virtue  of  the  decree,  were 
conveyed,  or  to  be  then  conveyed  away  by  Warren,  in  lieu 

D  n  2  of 


396  CASES  IN  CHANCERY. 

1818.        of  the  said  glebe  lands,  excepted)  To  hoM  to  Arthur  Warren, 

^^^        his  executors^  administrators,  and  assigns,  for  nine  hvndrec! 

Attorn  BY-    ^Qd  eiehty  Tears,  beinsr  the   remainder  of  the  said  terai  of 
General  t^  ^  ,  j  •    j         ^    i. 

V.  one  thousand  years  then  to  come  and  unexpired;  and  the 

ARRBN.  tnigtees  of  the  charity  covenanted  with  Warren  for  qiuet 
enjoyment  of  the  glebe  lands  and  other  the  premiaes  thereby 
leased  to  him  for  the  term  of  nine  hundred  and  eighty  years ; 
and  to  the  end  that  the  lands  thereby  conveyed  to  the  tma- 
tees  of  the  charity  for  the  remainder  of  the  term  of  one 
thousand  years,  and  to  Bateman,  Phillips,  and  Moareaood, 
and  their  heirs,  and  the  lands  and  tithes  conveyed  to  Warren 
for  the  nine  hundred  and  eighty  years,  and  which  were  ia* 
tended  to  be  conveyed  to  Hopton  Shuter  and  his  hdn,  nugbt 
be  enjoyed  by  all  persons  respectively,  accordii^  to  the  tme 
meaning  of  the  decree,  it  was  declared  that  it  was^the  intent 
and  true  meaning  of  the  decree  and  indenture,  that  Warren, 
his  executors  and  assigns,  and  Shuter,  and  his  heirs,  ac- 
cording to  the  respective  interests  conveyed  to  them,  should 
for  ever  thereafter  enjoy  the  lands  and  tithes  so  conveyed,  or 
thereafter  to  be  conveyed  to  them  respectively,  discharged  of 
all  fee-farm  rents,  and  all  and  every  the  said  annual  or  other 
payments  payable  out  of  the  rectory  or  tithes,  (the  one  moiety 
of  the  public  taxes  for  the  60/.  per  annum  for  the  tithes  of 
Taton,  which  Warren,  his  executors  or  assigns  were  to  pmj, 
only  excepted) ;  and  that  in  like  manner  the  trustees  of  the 
^  charity,  their  executors  and  assigns,  and  Bateman,  Phillips, 
and  Moorewood,  and  their  heirs,  according  to  their  respee. 
live  interests,  should  for  ever  thereafter  enjoy  the  hinds  con- 
veyed to  them  respectively,  discharged  from  all  fee-farm 
rents  or  other  charges  payable  thereout ;  but  that  all  parties 
were  to  pay  all  public  taxes  for  the  lands  or  tithes  to  them 
conveyed  (the  moiety  of  the  taxes  for  the  60/.  per  annum 
for  the  tithes  of  Toton,  which  were  to  be  paid  by  Jrtkitr 
liarren,  and  all  claiming  in  trust  for  him,  according  io  the 
agreement  and  decree,  only  excepted). 

By 
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By  another  mdenturey  dated  the  13th  of  September,  1673> 
the  tiustees  of  the  charity,  in  purauance  and  part-performance 
of  the  agreement  and  decree,  by  the  nomination  of  Arthur 
fVarren,  granted,  enfeoffed,  and  confirmed  to  Uopton  Shu^ 
ter  in  fee,  in  trust  for  fVarren  in  fee,  all  the  lands  and  tithes 
by  the  preceding  indenture  dembed  to  Warren  by  the  trus- 
tees of  the  charity. 


1818. 

The 
Attornev- 
Gbnerai. 
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Warvs*. 


The  information,  fiied  the  2  Ist  of  November,  1815,  after 
stating  that  the  rectory  had,  by  mesne  assurances,  been  con- 
Teyed  to  the  relators  "upon  the  trusts  of  the  will  of  Godfrej/ 
Fo(jttmbe\  that  they  were  the  impropriate  rectors  of  the 
parish  of  Adenborough,  and  as  such,  entitled  to  the  tithes  of 
com  and  hay  arising  within  the  parish,  proceeded  to  state  that 
(he  defendant  was  the  proprietor  and.  occupier  of  lands  at 
Toton,  within  the  parish  of  Adenborottgh,  from  which  he  had 
taken  considerable  quantities  of  titheable  matters,  without 
paying  tithes  to  the  relators,  and  alleged  that  the  defendant 
pretended  that  a  lease  or  agreement  dated  the  l£th  of  Sep- 
tember, 1673,  was  granted  or  agreed  to  be  granted  by  the 
then  trustees  of  the  charity,  to  Arthur  fVarren,  an  ancestor 
of  the  defendant,  whereby  the  then  trustees  demised,  or  agreed 
to  demise  to  Arthur  fVarren  for  nine  hundred  and  eighty 
years,  ail  the  tithes  of  corn,  and  other  tithes  belonging  to 
ttie  rectory,  and  growing  upon  any  of  the  lands,  and  that 
the  lease  had  ever  since  been  acted  upon  and  adopted  by  the 
owners  and  occupiers  of  the  lands  at  Toton,  for  the  time 
being,  and  by  the  trustees  of  the  charity ;  the  information 
charing  that  the  compensation  made  by  the  alleged  lease,  in 
lieu  of  the  tithes,  was  in  the  greatest  degree  inadequate  and 
fraudulent;  that  the  lease  was  illegal  and  void,  and  that  the 
then  trustees  of  the  charity  were  not  enabled  to  enter  into, 
or  to  grant  any  such  lease,  the  consequences  whereof  tend 
in  the  highest  degree  to  injure  the  interest  of  the  chdrity  ; 
that  the  lease  could  only  be  binding  on  the  parties  thereto, 
^  that  the  relators  were,  notwithstanding,  entitled  to  take 
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atid  receive  the  tithes  of  cora^  giiUD,  and  hmy  yeaily  noewing 
on  tbe  lands  in  the  defendant's  occopation.  And  the  infor- 
mation prayed  that  tbe  lease  or  agreement  might  be  dedared 
illegal  and  void>  and  be  ordered  to  be  delivered  up  andean* 
celled,  and  an  account  and  payment  of  the  tithes. 


The  defendant,  by  his  answer,  stated  the  decree,  and  the 
deeds  executed  pursuant  to  it :  that  Arthur  Warren^  under 
the  indentures  became  possessed  of  the  glebe  lands  and 
commons,  and  of  all  the  tidies  )arbing  upon  the  %Mte  la»da» 
or  upon  the  manor  and  lands  of  or  in  Toitm^  and  wbicb 
belonged  to  him  at  the  time  .of  the  agreen»nt,  for  the 
remainder  of  the  term  of  nine  hundred  and  ei^ty  years, 
and  entitled  to  him  and  his  heirs  to  the  reversiob  of  the 
same ;  and  that  he,  and  those  claiming  under  iiim,  had  ever 
ance  the  decree,  and  by  virtue  thereof,  and  of  the  be* 
fore  mentioned  demises  and  conveyances  to  and  in  trust  for 
him,  received  or  retained  all  such  tithes  arising  upon  the 
said  lands  in  Toiortj  which  had,  ever  since,  been  ei^oyed 
with  the  manor ;  that  the  GO/,  per  annum  had  always,  since 
the  time  aforesaid,  been  paid  to  the  trustees  for  the  Ume 
being  of  the  rectory  or  parish  of  AdtrAoraughj  (which  was 
admitted  by  the  relators),  and  had  been  received  by  diem, 
in  lieu  and  satisfaction  of  all  tidies  arising  upon  fbe  aaid 
manor  and  lands,  of  or  in  Toton;  and  that  no  claim  had  ever 
to  the  defendant's  knowledge,  been  made  in  respect  of  such 
tidies,  or  any  objection  raised  to  such  payment,  until  the 
tim6  afterwards  mentioned ;  that  the  lands  in  the  indenture 
of  die  12th  of  September,  1673,  mentioned  to  be  kid  to- 
gether, or  appropriated  to  the  rectory,  and  to  be  conveyed 
to  the  trustees,  had,  as  the  defendant  believed,  ever  since  the 
times  aforesaid,  by  virtue  of  the  decree  and  the  indenture  of 
the  12th  of  Septemb^,  1673>  been  held  by  die  trustees  of 
the  rectory,  upon  die  trusts  of  die  wiU  of  Godfrey  Foijambe, 
and  by  them  let  to  a  tenant;  that  the  estates  of  JriJkmr 
Warren  in  Toton,  and  ^hich  belonged  to  him  at  the  time  of 
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tlie  agreeoMDi  wad  decree  (exeepi  such  parte  u  were  con*  isti 
feyed  to  the  trustees  of  the  charity),  had  become  vested  in  the  ^^^ 
defendaol,  and  that  the  lands  and  tithes  demised  or  conveyed  Avtornbt 
to,  or  in  tmst  for  Arthur  Warren^  were,  in  liLe  manoeri 
vested  in  the  defendant,  as  parcel  of  the  manor ;  that  since 
be  became  the  proprietor  of  the  estates  and  tidies^  he  had 
i^gaUdy  paid  the  602.  per  cmnim  to  the  trustees  of  the 
rectory,  to  the  11th  of  October,  1814,  down  to  which  time 
they  bad  nefer  objected  to  it,  but  that  since  that  time,  the 
agent  of  the  relators  had  refused  to  receive  it  And  the 
defendant  insisted,  that  he  ought  not  to  be  disturbed  in  the 
enjoyment  of  die  tithes,  or  deprived  of  the  benefit  of  the 
agreement  and  the  decree  by  which  it  was  established  and 
confirmed;  that  the  relators  were  bound  and  concluded 
thereby,  in  every  particular  of  the  i^reement,  otherwise  that 
it  must  be  considered  void  as  to  every  part  thereof,  and  that 
the  lands  so  laid  together  and  set  apart  and  conveyed  to  the 
tmstees  of  the  charily,  ought,  in  such  case,  to  be  recon- 
veyed  to  the  defendant 


Mr.  Wethereli,  Mr.  Dowdeswell,  and  Mr.  Uorne,  for  the 
relators.  The  law  of  the  Court  prohibiting  long  leases  of 
charity  estates,  is  well  settled  by  The  Attorney  General  v. 
Omen  (a)  The  Attorney  Generals.  Griffith  (b)  and  The 
AUotney  General  v.  Backhouse  (c);  which  cases,,  and 
Blaekston  "H.Hemsworth  Hospital  (dj,  are  authorities  to 
shew  that  the  Court  will  interfere  after  the  ,  lapse  of  many 
years,  and  notwithstanding  repeated  alienations  and  transmis- 
nons  of  the  property.  In  the  latter  case,  the  Court  relieved 
the  charily  against  an  imfM-oper  alienation  of  its  property^ 
notwithstanding  there  had  been  intermediate  descents,  pur- 
chases for  valuable  consideration,  and  fines  with  proclama- 
tions ;  it  is  therefore  a  strong  authority  establishing  the  pro- 
position, that  no  conveyance    which    creates   a  breach  of 


(a)  10  V€$.  555. 
{b)  13  yet.  565. 


(c)  17  Vei.  283. 

(d)  Dukt,  49. 
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trust  of  a  charity  estate,  can  be  exempted  from  the  , 
tion  of  the  Court.  There  is  no  statute  of  limitatiom  affect- 
ing the  rights  of  a  charity.  The  only  case  excepted  out  of 
the  statute  of  charitable  uses  (a),  is  that  of  a  purchaser  for 
a  valuable  consideration  without  notice,  a  character  winch 
neither  the  defendant  nor  his  ancestor  could  sustain,  for  die 
very  instrument  demising  the  tithes  to  Arthur  Warrenf  dis- 
closes the  fact  that  they  belonged  to  the  charity ;  nor  indeed  is 
the  point  of  his  being  a  purchaser  for  a  valuable  considers 
tion  without  notice,  raised  by  the  pleadings.  This  is  also 
the  case  of  a  rector  suing  for  payment  of  his  tithes  in  kind, 
and  it  is  incumbent  on  the  defendant  to  shew  some  ground 
for  resisting  the  demand. 


Supposing  this  to  have  been  a  transaction  origmally  con- 
trary to  the  rules  of  the  Court,  respecting  alienations  of 
charity  estates,  it  cannot  derive  validity  from  the  decree  which 
is  insisted  on  by  the  defendant.  On  this  point,  the  -case  is 
within  the  principle  of  T/te  Attorney  General  v.  Cko2m2ejr(6). 
During  the  reigns  of  Queen  Anne  and  George  the  First,  it 
was  an  usual  practice  to  make  private  and  amicable  decrees 
between  rectors  and  their  parishioners  on  the  subject  of  com- 
positions or  agreements  for  tithes,  but  such  decrees  have  long 
been  discontinued,  and  it  is  now  well  established  that  they 
are  not  valid.  In  the  present  case,  it  will  be  contended,  that 
it  was  the  judgment  of  this  Court,  that  the  tithes  now  in 
question  should  be  demised  for  a  term  of  nine  hundred  and 
eighty  years,  at  a  yearly  rent  of  60/.  amounting  in  effect  to 
a  perpetual  alienation.  But  a  Court  of  Equity  cannot^  in 
direct  opposition  to  the  law  of  the  land,  decree  snoh  ao 
alienation.'  If  the  agreement  was  not  good  in  itself,  it  can* 
not  be  good  because  it  is  embodied  in  a  private  decree  of 
this  kind.  A  decree  is  a  judicial  decision  on  a  b(ma  fide 
litigation.     But  this  proceeding  has  no  such  character.    The 
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etrcamataiice  of  die  Attorney  General  not  having  been  a 
party  to  the  auit,  is  m  decirife  objection  to  the  validity  of  the 
proeeedii^y  and  clearly  shews  what  was  the  real  object  of 
fce  parties.    It  woold  have  been    the  duty  of  the  Attorney 
General  to  oppose  die  decree,  and  to  protect  the  rights  of 
the  poor  persons  who  are  prindpal  objects  of  the  chari^. 
It  is  true  that  the  trustees  and  the  preacher  were  before  the 
Court,  and  diat  they  were  sufiicient  to  protect  their  own 
interests;   hut  tbej  bad  merely  certain  specified  pecuniaiy 
cfaajges,  they  were  only  interested  to  the  eitent  of  seeing 
that  those  chaises  were  adequately  secured,  and  would  not 
irolunteer  their  protection  to  the  other  objects  of  the  cha- 
rity.   The  Court  always  requires  the  concurrence  of  the 
Attorney  General,  when  the  interests  of  a  charity  are  to  be 
affected ;  but  he  would  not  have  concurred  in  such  a  pro- 
ceeding as   that  which    is  now  before  the  Court,  and  for 
that  reason  he  was  not  made  a  party  to  the  suit.    It  does 
not  appear  that  any  replication  was  filed  to  the  answers, 
diat  any  evidence  was  entered  into,  or  that  there  was  any 
enqniry  into  the  value  of  the  property.    It  is'  the  mere  form 
of  a  decree  taken   by  consent  between  parties   who  only 
tfaou^t  of  protecting  their  own  limited  interests,  and  were 
totally  indifferent  to  the  other  objects  of  the  charity.    The 
language  of  the  decree  clearly  shews  that  this  was  the  nature 
of  the  transaction.    The  defendants  the  trustees,  and  their 
lessee,  ''confess  the  agreement,''  and  they  and  the  preacher, 
schoolmaster,  churchwardens,  and  overseers-of  Chesterfield, 
**  submit  to  the  performance  thereof,  and  the  trustees  sub- 
**  mit  also  to  convey  pursuant  to  the  agreement,  so  as  they 
"  may  be  protected  by  the  Court,''  without  making  any  strug- 
gle or  even  enquiry  on  the  subject.    Their  only  object  was  to 
obtain  protection  and  indemnity  from  the  Court  for  doing 
something  which  they  could  not  otherwise  do  with  safety. 
They  knew  that  a  personal  indemnity  was  necessary  for  trus- 
tees who  had  entered  into  an  agreement  of  this  description. 
They  knew  that  it  was  a  breach  of  trust,  and  naturally  en- 
deavoured 
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aeiS.       detTCHiied  to  detain  flove  itodemitttj.    Tbe  Courti  bowmer, 
^^^        will  we  that  all  was  done  which  justice  required.    The  de- 
ATvoMat*   cjree  dixects  no  enquiry.    Tlie  Court  aaW  nothing  but  wliat 
«.  Ae  partiea  hii  befoie  it    It  was  not  a  hoadle  suity  but  in 

WMtasir.  ^^^^  ^  ^^j^  ^  consenl.  The  effect  of  the  sentenoe  or  de> 
cree  of  a  Court,  when  obtained  either  by  coUusiob,  or  by 
private  agreeraent  of  lodividaak  foranawerii^  their  own 
pmrposesy  was  much  discussed  in  theDt«pAeiso/'Ji[ii^itos/j 
case<a).  The  foUowing  passage  (&),  from  the  eloquent  argu- 
ment of  theSobcitor-Genenil(c)^  is  applicable  to  the  pre- 
sent question ; 


''  A  sentence  obtained  by  fraud  and  cdilusiony  is  no  ] 
'^  tence.  What  is  a  sentence  i  It  is  not  ato  instrument  with 
"«  bit  elf  was  and  the  seal  of  a  Court  put  to  it ;  it  is  not 
^'  an  instrument  with  the  signature  of  a  person  calling  him- 
^  self  a  register;  it  is  not  such  a  quantity  of  ink  bestowed 
**  upon  sneh  a  quantity  of  stamped  paper:  a  sentence  is  a 
'V Judicial  determination  of  a  cause  agitated  between  real 
**  parties^  upon  wl^ch  a  real  interest  has  been  settled:  in 
''  order  lo  make  a  sentence,  there  must  he  a  real  interest, 
**  a  real  argument,  a  real  prosecution,  a  real  defence,  a  real 
''  deciaoQ.  Of  ail  these  requisites,  not  one  takes  place  in 
^*  the  case  of  a  fraudulent  and  collusive  suit :  there  ia  no 
''  jttdgs^  but  a  person  invested  with  |the  ensigns  of  a  judicial 
f'  office  is  misemployed  in  listening  to  a  fictitious  cause  pro- 
'*  posed  to  him;  there  is  no  party  litigating,  there  is  no 
*^  party  defendant,  no  real  interest  brought  into  question, 
''  and,  to  use  the  words  of  a  very  sensible  civilian  on  this 
^*  poiatt  ^'  Fabula^  n&n  judicium,  koctsi;  in  scend,  nonim 
*'  foro,  rci  agitur/* 

Mr.  Hart,  Mr.  BeU,  and  Mr.  Btmrntm,  Aoi  die  deiead- 
ant     Tbb  case  is  very  different  from  Tht  Jttorney  Genc^ 

(a)  30  HowelTa  State  Tr'uUif  355.  (e)  Mr.  Wedderhvme^  aftenranU 

(b)  Vngt  47S.  Lord  CluiDccHor  Uugkb^migk. 
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firf  t.  CMbftgN  Thftt  wftt  tlie  case  of  to  ecdesiaitical  rec^ 
for;  mn  agreement  htd  hees  Mtereif  into  by  CholMkyw^ 
Hall,  with  the  rector,  whereby,  in  consideration  of  annual 
paym^nto,  tbey  HFera  to  faol4  th» '  liinb  Ave  lirora  tithes. 
Iliere  waft  also  «n  agreemenl  f#r  tn  ifi&dbitoge  of  glebe.  A 
MU  irasfiMaguiBttlietoeUMr  «ii4  life  Visbdp,  for  ctrrymg 
Ibis  agreement  into  exe<5litkMfy  4fA  A^te  Wa»  a  decree  too- 
Armitog  the  agreement,  irith  8oflle%diNRniB  lb  Ike^annQal  pay- 
ments. Tlie  c^e  came  oa  a/patv  an  ihf^hnlKiiv  by  the  Al- 
tomey  Getiem),  on  bdialF  of  bis  M^^^CJr/ i^d  was  patron 
of  the  rectoiy,  and  at  die  rekdon  of  a  iuMtHMiig  Hector, 
and  also  on  a  bill  by  the  rector,  to  set  aside  <he  decree*  Tbe 
proceeding  by  infotmation  w^  probably  adoptdl  otA  of 
abundant  cantiiofl,  bnt  it -does  tiot  appear  to  have  b^en  ne> 
tr^saiy,  as  die  other  parties  were  competent  to  maintain  tfie 
fitrit.  It  was  objected  that  the  ttansaction  was  contrary  to 
the  (fisabiing  statutes,  which  Apply  to  ecclesiastical  pr^ 
perty,  though  tact  to  the  property  in  question  in  the  present 
suit.  It  was  also  contended  that  the  de<;rt^  "^as^^  erroneous, 
as  it  could  not  bind  the  iBheritantde  bC  the  cbdtCSi ;  and  ihaft 
before  the  disabling  statutes,  churcA  ^properf^  c^M  iK>t  be 
alienated  but  by  consent  of  the  patrdn,  bi^diildf^,  aaid  par- 
iBon,  the  former  of  wbbm  was  no  phrtyt^  the  suit  in  which 
the  decree  complained  of  was  pronoiince*!.  "  And  toll  tInM 
grounds,  Ijord'^orthingttm  ireversed  the  ^etjfe^'as  ^iect^ 
ing  the  mterests  of  persons  nc/t  parties  to  Vhlf  strit,  and 
as  being  contraiy  to  the  AsiibKng  statutes/  ailA  therefor^ 
erroneous.  A  second  questiic/n  in  that  case  wlm,  H^helheiv 
asohe  agreement  related  Kiot  only  to  the  tithes/*  bift  to  an 
exchange  df  lands,  if  it  was  rescinded,  it  must  not  be  re*- 
scinded  in  Mo.  But  Lord  fiortkingtan  <vas  of  opinion 
that  the  agreement  relative  to  the  lands  ^as  to  be  coui- 
sidered  distin<^i*'from  tha't  relating'  to  the"  tithes;  and  he 
therefore  decreed  payment  of  the  tithes,  but  did  not  place 
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the  parties  in  their  former  ntuatioo  by  restoring  the  posses- 
sion of  the  lands  as  before  the  exchange. 

In  the  present  case,  the  parties  to  the  suit  of  1670  were 
the  trustees  abd  the  cestui  que  trusts.    At  law  the  trustees 
were  competent  to  make  a  conveyance,  for  the  property  was 
vested  in  them  as  a  lay  fee,  but  unless  it  was  made  under 
the  sanction  of  a  decree,  this  Court  would  priiii^/iiaecoii. 
troul  and  set  it  right.    The  trustees  of  a  charity  may  con- 
vey M'ith  the  consent  of  a  Court  of  Equity.    In  a  case  which 
occurred  about  seven  years  ago,  and  in  which  Mr.  Ho/Ust 
was  counsel,  part  of  the  property  of  a  charity  consisted  of 
an  old  house  near  Ltwes,  which  had  produced  a  consider- 
able income  by  being  let  to  various  tenantSt  but  having  be- 
come much  out  of  repair,  it  had  latterly  aflforded  no  revenue 
whatever,  although   it  was  stated  that  it  could  be  sold  for 
a  considerable  sum.     An  infommtion  was  filed,  mkd  at  the 
hearing,   a  reference  was  made  to  the  Master  to  enquire 
whether    it  would  be  for  the    advantage    of  the   charity, 
that  the  house  should  be  sold.    This  decree  was  made  by 
Sir  WiUiam  Grants  on  the  authority  of  a  decree   by  Sir 
Thomas  Clarke  or  Sir  Thomas  Sewell,  which  was  produced 
by  Mr.  HoUist.    But,  independent  of  authority,   the  prin- 
ciple is  clear,  that  the  Court  would  not  permit  the  propertj 
of  a  charity  to  be  destroyed,  rather  than  that  it  should  be 
sold,  when  it  can  be  sold  to  advantage.     Many  odier  cases 
may  be  put.    Suppose  part  of  the  land  belonging  to  a  cha- 
rity should  be  in  front  of  the  house  of  a  person  who  would 
give    for  it   three   times  its  real   value   in    lands  in    the 
immediate   neighbourhood,   the  Court  would    undoubtedly 
sanction    an    exchange     under    such    circumstances.      In 
The  Attorney  General  v.  Cross  (a),  the  Court  considered, 
that  although  a  lease  for  ninety-nine  yean  of  a  charity  es- 
tate, would  be  improper  at  the  present  day,  yet  it  appearing 
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to  bxte  been  the  ancient  mode  of  letting,  and  waitanted  bf, 
the  cuaCom  of  the  country^  die  infonnation  was  dismissed* 
It  may  be  admitted,  tbat  sach  cases  must  be  rare,  and  must 
depend  ou  special  circumstances,  but  they  establish  the  prin- 
ciple, that  the  Court  will  sanction  a  trustee,  in  parting  with 
the  charity  property  when  it  appears  clearly  advantageous. 
In  such  cases,  according  to  the  practice  which  now  prevails^ 
(but  which  was  not  so  general  formerly),  the  Court  would 
expect  that  the  Attorney  General  should  be  a  party.  It  was 
only  formerly  coaaidered  to  he  necessary  when  some  rights 
were  to  be  decided.  In  the  case  of  an  occupier  refusing  to 
pay  tithes  which  belonged  to  a  charity,  it  would  only  have 
been  thought  necessary  diat  the  trustees  or  lessees  should 
file  a  bill. 
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Supposing  then,  the  principle  to  be  established,  that  there 
may  be  cases  where  an  alienation  by  the  trustees  of  a  charity 
will  be  sanctioned,  it  is  necessary  to  advert  to  the  particular 
drqunstances  of  the  present  case.  If  there  had  been 
nothing  but  the  deeds,  the  trustees  might  have  filed  a  bill 
for  the  purpose  of  setting  them  aside  as  an  improvident  ad- 
ministration of  the  charity  estates.  If  this  had  been  a  mere 
husbandry  lease  for  nine  hundred  and  eighty  years,  there 
can  be  no  doubt  that  it  would  have  been  highly  improper. 
But  it  is  an  arrangement  of  a  very  different  kind.  There 
is  an  exchange  of  lands :  some  lands  besides  an  annu* 
icy  are  given  to  the  church.  The  Coivt  will  not,  at  once, 
say  that  this  was  an  improper  anangement.  There  is  no 
evidence  of  the  present  value ;  the  whole  case  rests  on  its 
being  an  improper  administration  of  the  charity  estate.  The 
recUHy  was  subject  to  a  lease  at  the  time  when  this  arrange- 
ment was  entered  into.  The  lessee  was  made  a  party,  and 
gave  up  considerable  rights :  he  agreed  to  accept  60/.  per 
annum,  and  the  lands  given  in  exchange,  and  to  join  in  all 
necessary  acts.  But  even  if  the  transaction  rested  merely 
on  the  deeds,  the  Court  would  not  set  them  aside  without 

enquiry. 
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and  it  is  admitted,  that  the  lands  have  uoiformly  baeo  en* 

ArroKHKT-  joyed  {Mimiettt  to  the  agreemeot,  and  that  till  a  short  Umo 

before  the  conimenceaieat  of  the  present  suit,  the  stipulated 
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eiecoted,  there  isanr existing  deeree,  giving  to  each  party  aa 
equitably  right  Against  the  other,  directing  convejances  to  be 
executed^*  and  each  party  to  hold  the  lands  according  to  die 
arrangement.  In  TKe  Atiommf  General  v.  Chobnley,  it  was 
impossible  that  the  alienation  could  be  good,  for  it  was  in 
direet  opposition  to  the  restraining  statutes.  Those  statutes 
were  expressly  intended  to  protect  the  church  against  such 
acts,  and  the  principle  of  them  applies  to  decrees  in  equity. 
In  the  present  case,  9ll  parties  were  competent  to  undergo 
.  a  decree.  The  decree  in  that  case  was  entirely  nugatory  and 
against  law.  An  act  of  Parliament  had  nullified  the  trans- 
action. No  person  would  seek  to  reverse  a  judgment  con- 
trary to  the  statute  of  Elizabeth,  but  it  weuM  be  treated  aa 
a  nullity,  for  a  decree  is  within  the  equity  of  that  statute. 


Supposing  the  decree  to  be  erroneous,  it  remains  in  force 
till  it  is  reversed.  Ryall  v.  BuAby  (a),  J3o<%  v.  Keni  (by 
But  no  attempt  of  that  son  is  made  here.  The  present  suit 
is  instituted  by  information,  and  not  by  information  and 
bill.  An  information  alone  is  sufficient  when  the  suit  is 
merely  for  the  purpose  of  declaring  and  establishmg  a  i^ht. 
But  in  this  case  there  should  also  have  been  a  bill,  for  in  the 
present  state  of  the  record  there  are  not  sufficient  parties 
before  the  Court.  The  trustees  are  merely  relators,  and  not 
parties,  for  a  relator  is  no  party,  but  a  mere  pledge  for  die 
costs.  The  Court  can  make  no  decree  against  a  relator, 
except  for  payment  of  costs.  For  all  other  purposes  he  is  a 
stranger.  I'here  is  no  abatement  by  the  death  of  a  re- 
lator (e).    If  a  suit  had  been  mstituted  by  any  of  the  inhabit- 

(«)  t  Bro.  C.  C.  484.  (6)  l  MeHw.  361.  (c)  HTM/ortf,  79. 
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MuU  or  any  of  the  objects  of  the  eharitjr,  a»  relators,  trestiag 
die  lease  as  an  improper  administratioD  of  the  charity  pro» 
perty,  they  iniist  have  made  the  trustees  parties,  and  the 
circumstance  of  the  trostees  being  the  relators,  can  make  no 
difference.      It  should  have  been  prayed,  that  the  decree 
might  be  declared  fraudulent  and  void,  or  Aat  it  should  be 
reversed  for  some  alleged  error,  which  should  have   been 
distinctly^  stated,     it  should  have  been   alleged,  either  tliat 
on  the  Esce  of  die  decree  it  was  erroneous,  or  that  the  Court 
was  imposed  oa,  and  that  it  would  not  otherwise  have  sane- 
doned  the  transaction.    The  case  must  then  have  beeii  met 
on  di£ferent  grounds.    It  must  have   been  shewn  why  the 
Court  should  set  it  aside.    Suppose  a  College  had  given  in 
exchange  for  a  piece  of  land  close  to  the  College,  or  on 
which  the  Hall  or  Chapel  was  built,  another  piece  of  land, 
and   that  many  years  afterwards  an  information  was  iUed, 
shewing  that  such  an  exchange  had  been  made,  and  praying 
that  it  might  be  set  aside ;  the  Court  would  not  set  it  aside 
after  sodi  a  long  period  of  acquiescence.    In  this  case  if  the 
lease  be  set  aside,  still  the  decree  would  remain  in  force,  and 
nu^t  be  enforced  by  a  supplemental  bill.    In  Blackston  v. 
Hemmwth  Hospital  (a),  a  decree  of  the  Master  of  the 
Bolls  was  impeached  and  set  aside  by  the  commissioners  of 
charitable  uses;  but  the  question  here  is,  whether  die  decree 
'of  a  pieoeding  Judge  can  be  reversed  by  a  subsequent  one, 
without  its  being  complained  of.  All  the  persons  interested  in 
the  charity  estate  should  have  been  before  the  Court    They 
have  a  right  to  be  heard  as  they  were  before.    They  would, 
in  sU  probability,  say  that  they  are  satisfied  with  the  arrange- 
ment.   It  is  an  arrangement  in  which  all  the  parties  were 
concerned.    It  gives  an  advantageous  option  to  the  trustees 
of  having  the  chcnce  of  glebe  throughout  the  whole  parish, 
widi  the   single  restriction  that  it  should  adjoin  the  hedge. 
Lands  of  the  annual  vakie  of  100/.  were  conveyed  to  Bate* 
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num,  Phillipt,  aad  Mooremod,  zs  a  security  for  the  paj- 
^  iDcnt  of  the  60/.  a-year,  which  is  another  circumsUnce  di^- 

ArroEiiBT.  tingaishing  this  case  from  ITie  Attorney  Generals.  Cholm- 
"^  "  '  ky.  The  relators  must  relinquish  all  these  benefits  if  they 
require  the  other  parts  of  the  transaction  to  be  annulled. 
The  Court  will  «ot,  even  if  this  record  were  properly  fiumed, 
disturb  the  transaction,  and  with  no  evidence  whedier  it  was 
beneficial  or  not.  If  the  Court  interferes,  it  must  be  on  the 
general  ground  that  if  the  lease  be  too  long,  thou^  it 
Tie  pursuant  to  a  decree,  the  Court  will,  at  onc^  set  it 
ande* 


Mr,  Wetherell  in  reply.— In  an  mformation  for  a  dianty, 
the  Court  does  not  require  the  same  strict  rules  of  pleading 
which  are  necessary  in  a  suit  between  individuals.  In  TAt 
Jltomey  General  v.  Whitely  (a),  an  omission  in  the  original 
decree  was  corrected  upon  further  directions,  which  could 
not  have  been  done  in  a  private  suit  without  re-hearing  (he 
cause.  The  Lord  Chancellor  said,  ''  Stricdy  the  cause 
ought  to  be  re-heard,  and  the  Court  ought  to  declare  what 
is  the  charity.  But  in  a  charity  case,  I  may  do  that  now. 
Upon  the  principle  that  the  information  praying  wroi^  relief, 
the  Court  will,  as  it  ought,  give  such  relief  as  will  do  jus- 
tice to  the  defendants,  I  may,  in  a  charity  case,  taJ^e  so 
much  liberty  with  the  record,  as  now  to  examine  and  de- 
clare what  is  the  charity,  and  proceed  upon  that."  And  in 
The  Attorney  General  v.  Brooke  (&),  his  Lordship  said, 
**  that  the  rule,  in  cases  of  charity,  is  almost  that  the  ge- 
neral prayer  is  sufficient,  and  the  Court  will  give  the  relief 
adapted  to  the  case."  There  are  several  earlier  authorities 
to  the  same  efiect,  particularly  The  Attorn^  General  v. 
Scott  (c\  where  Ijord  Hardwicke  said,  ^  that  the  informa- 
tion was  not  to  be  dismissed,  whether  what  was  prayed  was 
properly  prayed   or    not;  for  though  the  particular  leitef 
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pnj9d  was  wrongy  &e  information  by  die  Altorney  GenanJi 
was  not  to  be  dismiased  if  the  charity  wanted  any  direction.'' 
In  The  Attorney  General  v.  Breretan  {fl),  Lord  Hardmcke 
stated  the  rule  thiu : — f'  Another  preliminary  olgection  (and 
^hich  was  mentioned  at  the  bar)  is,  that  the  relator  foanda 
his  case  on  a  ri^t  of  nomination  in  the  rector  or  bishop,  who 
is  united  widi  the  rectory,  and  the  defendants  say  if  the 
relator  has  any  rig^it  it  is  on  the  nomination  of  the  vicar, 
and  that  be  himself  has  been  ao  nominated,  and  then,  thoai^ 
a  right  appears  in  Aim,  be  mustrscoFer  according  to  the  right 
be  has  made,  for  he  must  recover  both  iecmidwn  allegata 
et  probata.     This  I  am  of  opinion  would  be  so,  if  this 
bad  been  a  bill  in  his  own  name,  fcMr  then  I  could  never  make 
a  decree  to  establish  a  right  q>pearing  in  him  contrary  to 
that  set  up*    But  this  being  an  information  in  the  name  of 
the  Attorney  General,  is  an  answer  to  that;  for  though  such 
an  information  to  establish  a  charity  is  mistaken  in  the  cir^ 
cumslance  of  layii^  it,  yet  if  it  appears  there  is  a  charity^ 
and  the  r^ht  appears  in  the  whole  cause,  that  information 
cannot  be  dismissed,  but  a  decree  must  be  made  to  establish 
that  charity.    That  doctrine  has  been  frequently  laid  down 
in  this  Court  and  allowed,  because  it  is  considered  as  a 
procee^g  by  an  oflBcer  of  the  Crown ;  and  as  the  King  is 
jkiter  pairia,  the  information,  therefore,  must  not  be  dis- 
missed; ao  that  though  the  relator  has  mistaken  his  title, 
but  however  in  the  cause  a  title  comes  out  for  him  and 
bis  snece8K>rs,  he  must  have  that  title  establuhed/'    On 
these  anthoriUes  we    contend   that  the  rule  which  would 
liave  rendered  an  amendment  necessary,  if  this  had  been  a 
private  sut,  does  not  apply  to  an  information^  which  is  merely 
an  o^ial  communication  to  the  Judge  by  the  proper  officer. 
The  result  is,  that  if  an  information  has  been  filed,  on  which 
the  Attorney  Gene^  is  entitled  to  relief,  the  form  of  the 
record  is  immaterial.    We  admit  that  the  defendant  is  not  to 
be  pngudiced ;  but  in  the  present  case  the  defendant  states 
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his  title  by  setting  up  the  decree  in  his  own  answer.  He  is 
neither  prejudiced  nor  surprised,  for  he  has  exactly  the  same 
means  of  defence  as  if  the  decree  had  been  mentioned  in  the 
information.  '  The  amendment  Mrould  haye  been  merdyan 
addition  of  a  few  lines  to  the  information,  suj^eating  a 
pretence  of  the  decree,  and  praying  that  it  ought  be  re- 
scinded. If  the  information  presents  a  substantial  case  for 
relief,  the  Court  will  grant  it  notwithstanding  the  shape  of 
the  record.  It  docs  not  appear  that  the  infonnatioa  in 
Blackston  v.  Hemsworth  Hospital  (a),  prayed  a  nerersal  of 
the  decree.  The  decree  of  Lord  tiorthin^on  in  TAe  At- 
tomty  General  ▼.  Cholmley  contains  no  dedaraUon  that  the 
former  decree  should  be  set  aside.  If  it  was  necessary  for 
tlie  information  to  pray  for  its  reversal,  a  declaration  of 
such  reyersal  would  have  been  contained  in  the  decree. 
The  form  of  Lord  Northington^s  decree  shews  that  the 
former  was  treated  as  a  nullity,  and  not  as  a  decree  having 
any  judicial  force.  The  Attorney  General  was  not  bound 
to  consider  this  as  an  existing  decree.  He  was  at  Uberty  to 
consider  it  as  res  inter  alios  acta.  In  Dawson  v.  SeUeTs(fi\ 
Lord  l%urlow  held  that  an  order  which  had  been  irregularly 
obtained,  was  a  nullity,  and  refused  to  make  an  order  for 
discharging  it,  because  it  would  be  giving  existence  to  that 
which  was  a  nullity. 

Tfie  general  question  as  to  the  granting  of  long  leases 
of  charity  estates  is  so  well  settled,  that  it  is  oone- 
cessary  to  refer  to  authorities.  It  is  a  nite  of  great 
antiquity,  and  was  acted  upon  in  Wright  v.  Newpwi  Poni 
School  (c),  and  other  early  cases.  Tlie  instances  referred 
to  by  the  defendant's  counsel,  in  which  long  leases  or  alien- 
atiotis  have  been  permitted,  are  distinguishable  from  the 
present.  In  the  case  of  the  house  near  Lewes,  the  late 
Master  of  the  Rolls  would  not  have  directed  the  sale,  except 
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OD  account  of  the  inabilitj  of  Am  trustees  to  reptir  the 
hocisey  and  the  very  small  value  of  the  property*  lo  that 
case  the  Court  directed  an  enquiry  whether  a  sale  would  be 
for  the  advantage  of  the  charity,  but  there  was  no  enquiry  in 
this  case.  In  The  Attorney  General  v.  Cr<M  {a\  it  had 
been  usual  in  the  neighbouiliood  to  grant  leases  similar 
to  that  which  was  sought  to  be  impeached ;  the  charity  e»» 
tales  had  previously  been  leased  in  die  same  manner,  and 
fines  had  been  fairly  taken;  on  those  grounds  the  Court 
refused  to  disturb  the  leases* 

It  is  said  that  diere  should  have  been  a  Irill  as  well  as  an 
information,  and  thtit  the  trustees  of  the  charity  are  not 
parses  to  the  suit,  bebg  named  only  as  relators,  and  that 
a  relator  b  no  party,  but  merely  a  pledge  for  the  costs.  But 
no  principle  or  authority  has  been  referred  to  in  support  of 
this  proposition.  When  persons  are  on  the  record,  diey  are 
before  the  Court  for  all  purposes,  and  in  every  character. 
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The  Master  of  the  Rolls. — The  most  material  or* 
cumsUmce  in  this  case  is  the  decree  of  1670,  both  as  it 
affects  the  validity  of  the  contract  ab  initio,  and  the  pro* 
priety  of  the  form  in  which  it  is  now  endeavoured  to  be 
impeached ;  and  it  distinguishes  the  present  from  every  pre- 
ceding case.  Admitting  that  the  trustees  could  absolutely 
convey  the  legal  estate  in  property  of  this  description,  the 
question  in  this  Court  always  is,  how  far  alienations  for  so 
long  a  term  can  prevail,  when  they  amount  to  a  breach  of 
trust,  in  other  words,  when  they  are  not  consistent  with  that 
provident  disposition  of  the  charity  estate,  which  the  trus- 
tees are  bound  to  adopt  There  is  no  positive  laW  deter- 
mining diat  no  alienation  by  trustees  of  a  charity  shall  be 
good ;  if  that  were  die  case,  even  if  there  should  be  a  re^ 
ference  to  a  Master  and  a  report  by  him  that  the  alienation 
was  proper,  yet  if  the  alienation  were  in  itself  illegal,  no 
such  proceeding  could  give  it  validity*    There  have  been 
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many  csnes  in  which,  on  the  authority  of  the  Coare^  fhat 
has  been  done,  as  in  the  case  from  Sussex,  referred  to  by 
Mr.  Beli.  If  the  alienation  were  in  itself  illegal,  the  sanc- 
tion of  this  Court  could  be  of  no  use.  What  then  is  the 
effect  of  the  act  of  the  Court?  It  is  merely  to  shew  that 
the  act  proposed  is  not  an  improvident  one.  In  the  case  of 
The  Attorney  General  v.  Cross  (a),  which  was  much  coo- 
sidered  by  tlie  late  Master  of  the  Rolls,  it  appeared  that  a 
lease  had  been  granted  of  the  charity  estate  for  nmety^iune 
years,  determinable  on  three  lives;  on  enquiry  iato  the  sub- 
ject, he  was  of  opinion  that  he  was  not  bound  to  set  it  aside, 
when  he  ascertained  that  the  value  was  sufficiency  considered, 
and  when  it  appeared  that  it  was  not  a  lease  granted  de 
novo,  but  that  it  had  been  for  many  years  the  habit  in  that 
part  of  the  country  to  grant  similar  leases.  Now  it  is  ob- 
vious that  the  custom  of  the  country  could  not  support  the 
lease,  if  it  was  against  law.  In  The  Attorney  General  v. 
Smith  (b),  on  a  reference  to  the  Master  it  appeared  that  the 
property  in  question  h^d  been  recovered  to  the  cbarity  bj 
the  industry  of  the  defendant's  ancestor,  and  that  a  lease  for 
ninety-nine  years,  determinable  on  lives,  and  renewable  for 
ever,  had  been  granted  to  him ;  Lord  Cowper  held  the  de- 
fendant to  be  entided  to  the  benefit  of  the  agreement  for 
renewal,  contained  in  the  lease  granted  to  his  ancestor. .  All 
these  cases  shew  that  it  cannot  be  maintained  as  an  inflexible 
proposition,  that  no  permanent  interest  can  be  given  by  the 
trustees  of  a  charity,  without  incurring  a  ^  breach  of  trust. 


The  question  then  is,  whether,  under  all  the  circumstances, 
it  was  proper.  It  appears  that  Foljambe  had  taken  on  him- 
self U>  enter  into  an  agreement  with  Warren,  for  a  fixed 
term,  at  a  rent  of  60/.  a-year  for  the  remainder  of  Foljamhe^s 
term.  \t  was  accompanied  by  an  agreement  relative  to  the 
glebe.  It  seems  to  have  been  for  the  interest  of  the  rector 
that  his  glebp  should  be   throwi^  together,  giving  him  the 
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choice,  and  giving  him  also  seven  acres  in  addition,  in  lien 
of  rig)it  of  common.  It  does  not  appear  what  was  the  pre- 
cise nature,  either  of  his  right  of  common,  or  of  bis  interest 
in  the  tithes,  nor  what  was  the  right  of  the  tenant.  We  only 
know  that  there  was  to  be  a  rent  of  60/.  a-year,  and  this 
agreement  relative  to  the  glebe.  Stopping  here,  and  seeing 
only  an  agreement  for  nine  hundred  and  ninety-eight  years^ 
it  would  be  difficult  to  deny  that  the  tnmsaction  would  be  a 
breach  ef  trust  It  baa  the  effect  of  preventing  the  rectors 
from  availing  themselves  of  the  change  of  the  times,  and  of 
deriving  advantage  from  an  increase  in  the  value  of  the  pro- 
duce of  lands.  It  may  be  said,  on  the  other  hand,  that  its 
effect  might  be  to  protect  the  rectors  against  diminution ;  if, 
however,  that  were  to  be  a  sufficient  answer,  it  would  apply 
to  all  cases  of  leases  for  long  terms  granted  by  trustees  of 
charity  estates.  It  is  not  fittbg  that  trustees  should  be  in- 
duced to  speculate.  By  the  changes  of  times,  property  is 
much  altered,  and  what  might  at  a  former  period  have  been 
perfectly  fair,  may  appear  very  .unfair  now.  It  does  not 
seem,  however,  to  have  been  considered  formerly  as  a  dis- 
advantageous mode  of  dealing  with  the  property  of  charities. 
There  are  many  cases  in  Duke,  where  the  prospective  pos- 
sibility of  diminution  might  have  been  a  decisive  objection. 
Iliese  principles  \vere  not  so  understood  then,  and  it  is  pro- 
bable, that  at  the  time  when  the  lease  now  under  considera- 
tion was  granted,  it  might  be  supposed  that  such  a  lease  did 
not  amount  to  a  breach  of  trust.  It  is  a  very  different  ques- 
tion, whether  the  Court  should  now  suffer  the  transaction  to 
stand.  But  the  subject  is  not  to  be  considered  nakedly.  In 
reviewing  a  contract,  the  Court  cannot  look  at  one  part  of  it, 
and  disr^rd  the  rest.  It  would  be  necessary  to  examine 
the  whole  of  the  transaction,  and  consider  whether,  taken  al- 
together, it  was  an  improvident  contract.  Length  of  time, 
though  not. a  bar,  is  certainly  to  be  considered  as  an  obstacle 
in  the  way  of  setting  aside  a  contract  made  near  one  hundred 
and  fifty  years  ago  and  acted  upon  ever  since  till  the  filing 
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all  the  circumstances  under  which  the  agreement  was  mBde, 
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General      ^i^^  of  time,  at  the  instance  of  one  of  the  parties  who 
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Warren,  ^^^^y  jj^^g  j^^^  enjoying  all  the  benefit  of  the  contract^  for 
perhaps  the  whole  or  a  great  part  of  this  time,  and  who 
never  could  have  been  compelled  at  the  instance  of  the 
other  party  to  relinquish  it,  when,  from  an  alteraUon  in  the 
relative  value  of  money,  the  agreement  has  become  disad- 
vantageous to  him.  It  is  additionally  difficult  in  such  a  case 
to  set  aside  one  part  of  the  contract,  leaving  the  charity  atill 
to  enjoy  all  the  benefit  of  the  other  part ;  yet  tins  infonnaibon 
neither  sei^s,  nor  is  properly  framed,  nor  has  the  necessary 
parties  for  a  complete  rescinding  of  the  whole  agreement, 
and  a  restitution  of  both  parties  to  their  origmal  rights,  as 
.  they  stood  antecedent  to  the  formation  of  it. 

In  the  present  case,  however,  we  are  relieved  from   that 
necessity,  for  it  did  not  rest  in  contract.    Even  before  the 
agreement  was  signed,  the  parties  submitted  it  to  a  Court 
of  Justice.    A  bill  was  filed  by  ArtkurJVarren  and  hb  trus- 
tees, against  the  then  trustees  of  the  charity,  Foljambe,  die 
tenant  in  possession  of  the  rectory,  the  Master  and  FelloyK» 
of  Jesus  and  Magdalen  Colleges,  the  Preacher,  School- 
master, and  Churchwardens  and  Overseers  of  the  Poor  of 
Chesterfield.    Was  there  any  omission  to  inform  diem  wbat 
was  the  nature  of  the  intended  contract,  and  of  the  term  of 
the  proposed  lease  i    On  the  contrary,  these  subjects  were 
prominendy  stated  in  the  proceedings.      No   reference  to 
a  Master  was  necessary,  for  the  bill  distinctly  states  that  the 
lease  was  to  be  for  one  thousand  years.    The  answer  of  the 
trustees  admits  that  such  an  agreement  had  been  made  by 
their  tenant ;  \hey^  however,  were  not  bound.    They  submit 
to  convey  *'  so  as  they  may  be  protected :"  the  two  Colleges 
also  submit,   and  the  Court, "  upon  debate,"  decrees  the 
agreement  to  be  performed.     What  then  could  the  trustees 
do  after  this  decree  f    Could  they  refuse  to  execute  the  deed 
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vben  ihey  bad  been  ordered  to  convey  ?    Can  it  be  said  that 

ire  are  to  assume  the  Court  would  lend  itself  to  be  an*         .. 

Tiie 

ciliary  to  a  transaction  which  was  a  fraud  and  a  breach  of    Attoknkt* 
trust  i    If  there  was  a  fraud  and  breach  of  trust,  they  were  v. 

the  acts  of  the  Court  rather  than  of  the  trustees ;«  for  with  a  '''^a"""* 
perfect  knowledge  of  all  the  facts,  the  Court  made  the 
decree.  Are  we  not  bound,  on  the  question  of  propriety, 
and  out  of  deference  to  the  Court,  to  say,  not  that  this  was 
an  improper  agreemeof,  hat,  od  the  contrary,  to  pre- 
sume omnia  rite  acta.  It  is  said  the  Court  did  not  make 
any  reference  to  the  Master.  It  does  not  appear  whether 
that  was  then  the  usual  mode  of  proceeding.  It  might  be, 
because  the  Court  was  satisfied  that  the  agreement  was  pro- 
per. The  question  now,  is  not  a  mere  abstract  question, 
whether  the  trustees  can  alienate  for  a  long  term,  but  whe- 
ther, when  a  Court  has  declared  that  this  was  a  proper 
agreement,  a  subsequent  Court  is  now  to  say  the  con- 
trary ?  Suppose  it  were  assumed  that  the  Court  was  mis- 
taken on  the  former  occasion,  is  it  a  fraud  in  the  trustees  ? 
Vf  hen  the  Court  orders  it  to  be  done,  is  it  to  be  treated  as  a 
nullity?  Where  is  the  fraud?  Fraud  is  where  there  is 
aliud  acium^  aliud  $imulatum\  but  here,  every  thing  is 
professed,  and  nothing  concealed.  Here  is  a  long  term 
granted,  which  undoubtedly  b  open  to  much  obserratioo. 
But  this  is  not  the  naked  case  of  trustees  doing  such  an  act, 
but  doing  it  with  the  direction  of  the  Court.  The  relators 
must  shew  that  the  transaction  is  such,  that  neither  the  sanc- 
tion of  the  Court,  or  lapse  of  time  can  give  it  effect. 


But  it  is  unnecessary  further  to  consider  diis  point.  The 
present  information  merely  prays  an  account  and  payment 
of  tithes,  and  that  an  agreement  may  be  set  aside,  without 
saying  one  word  of  the  decree  which  is  the  foundation  of 
the  agreement.  If  the  decree  is  sought  to  be  impeached  for 
fraud,  the  fraud  should  be  put  in  issue.  Was  it  ever 
heard,  that  after  a  solemn  decree  on  a  subject  within  the 
jurisdiction  of  the  Court,  and  binding  the  inheritance,  another 
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Court  18  to  determine  directly  the  reverse  i     Is  qa^  Court 
to  say  it  is  a  good,  and  the  other  that  it  is  an  improper  agrees 
meat,  and  that  without  adverting  to,  or  Uking  any  notice  of 
the  former  decree  i     This  is  entirely  independent  of  any 
question  respecting  the   propriety  of  the  first  decree,   or 
whether  it  ought  to  be  reversed  or  set  aside  for  fraud.    It  is 
said  that  the  Attorney  General    is  not  bound    by  forms. 
That  is  true,  when  the  proper  facts  are  in  issue.     But  there  is 
not  a  syllable  on  this  record  shewing  the  existence  of  any 
fraud.     AU  the  cases  which  have  been  cited  shew  that  no 
injury  is  to  be  done  to  the  defendant ;  but  in  this  case  the 
relators  have  not  apprised  the  defendant  that  they  meant  to 
attack  the  decree  on  the  ground  of  fraud ;  how  then  could 
he  repel  it  ?    It  is  sufficient  to  say  that  there  is  nothing  of 
fraud  charged  on  the  face  of  this  informa^on.    It  is  said  that 
what  is  now  required  was  done  in  The  jlttomey  General  v. 
Cholndey,  and  several  other  cases  of  ecclesiastical  rectors. 
But  an  ecclesiastical  rector  is  prevented  by  the  disabling  sta- 
tutes from  granting  leases  to  bind  his  successors.    That  is 
not  the  case  with  regard  to  trustees  of  a  charity,  for  they 
have  the  legal  fee,  and  may  convey  except    under  circum- 
stances amounting  to  a  breach  of  trust ;  but  alienations  by 
a  rector  are  not  binding  on  his  successor,  though  good  as 
against  die  party  who  makes  them.   In  The  Attormy  General 
V.  Cholmletf  the  bill    did  put  in  is^ue  the  validity  of  the 
former  decree,  and  the  defendant  was  fully  apprised  diat 
it  was  sought  to  be  impeached.    That  decree  failed  of  effect, 
because  no  power  can  give  validity  to  a  transaction  which  is 
contrary  to  an  {ict  of  Parlianient.    It  is  admitted  that  b  a 
charity  case,  if  the  Court,  after  referring  the  subject  to  a 
Master,  ordered  the  execution  of  the  lease,  it  would  be 
good ;  but  it  clearly  would  not  in  the  case  of  a  lease  of  ec- 
clesiastical property  made  contrary  to  the  disabling  statutes, 
pic  case  of  Blachion  v.  Hemsmrth  Hospital  (a),  cannot 


f   '.. 


(a)  Duke,  49, 


assist 
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Msist  the  present  information.  The  history  of  the  proceed- 
jogs  in  that  case  is  given  in  Watson  ▼.  The  Master  ofHctM* 
worth  Hospital  {a)l  It  appears  'that  the  hospital  was  re- 
strained by  its  constitution  from  granting  leases  for  more  than 
twenty-one  years,  and  all  tfie  decisions,  including  the  last  in 
1807^  proceeded  upon  that  principle. 


1818. 


The 
ArroBNBT- 

OBMaKAL 

IV. 

Wabiiek. 


With  regard  to  the  objection  that  the  Attorney  General 
Mras  not  a  party  to  the  suit  in  1670,  it  is  to  be  remembered 
that  the  Attorney  General  has  no  legal  interest  in  the  estate ' 
He  is  to  take  care  that  those  in  whom  the  estates  are  vested* 
shall  properly  perform  the  trusts,  but  when  any  conveyances 
are  to  be  made,  he  is  not  a  necessary  party.  But  supposing 
it  might  have  been  more  fitting  that  the  Attorney  General 
should  have  been  a  party,  is  the  decree  therefore  a  nullity, 
and  to  be  reversed  by  means  of  an  'information  which  does 
not  even  seek  to  impeach  it?  If  it  was  meant  to  impeach  it 
on  that  ground,  or  the  others  which  have  been  mentioned, 
it  would  have  been  right  to  introduce  all  those  circumstances 
into  the  information*  The  difficulty  is  in  determining  how 
the  Court  can  in  the  face  of  such  a  decree,  which  is  not 
sought  to  be  impeached,  declare  it  to  be  of  no  validity.  On 
these  grounds  my  present  impresnon  is,  after  much  reflection 
on  this  case,  that  this  information  cannot  be  sustained  (6). 


^■«F 


On  a  subsequent  day,  bis  Honour  said  that  he  remained 
of  the  opinion  he  had  before  expressed,  and  dismissed  the 
information. 

[Reg.  Lib.  A.  1817>  Fol.  2138.] 


M  14  Fes.  3t4. 

(p)  On  tke  snbject  of  long  leaies 
otdiarityestateo,  ifce  TFieilKoniey 
OentnX  ▼.  Grten^  6  Ves,  432.  T*< 
Aiivrney  Gtneml  v.  Oicen,  10  Ve$. 
^^.    TktAiUmeyGtnxrtl^.Gtif- 


fiih^  IS  Ves,  565,  The  Attorney 
General  v.  Backfunuef  17  Kr<.  S83. 
The  Attomeif  (Jtnertd  v.  Brooke^ 
18  Vee.  519.  The  Attorney  General 
▼.  Croat,  S  Maiv. 534.  The  Attor- 
ney  General  v.  Moeee,  t  Maid.  894. 


MAYHEW 
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MAYHEW  V.  CRICKETT. 


il|iri{8.14. 


Where  a  CK-     nPHE    biU    Stated    that   previous  to  Au^fiMt   1814,   one 
already  a  war-  BatUfy  employed  the  defendants  as  hb  baniera,  and 


adv 
rant  or  attor- 


from  hu'    that  thej  had  advanced  to  him,  or  for  bis  uae,  monies^  for 

debtor^  takes     ^hicfa  they  had  taken  warrants,  of  attorney  from  bun  to  con- 

apromiwory  "'  .•  ,       . 

note  from  him    fess  judgment  by  way  of  secunty ;  and  that  in  Augud  1814, 

andafterMSrds  Battdy  had  over-<lrawn  hb  account  with  them  to  die  amount 

men"mTr''^"  of   1000/.     That  Battely  having  occasion  for  the  farther 

his  warrant  of  ^qi  of  300/.  applied  to  the  defendants  to  advance  him  that 

attorney,  and  . 

takes  the         sum,  which  they  agreed  to  do,  provided  be  would  procure 

princl^    ^     ^^^  persons  as  sureties  for  tbe  repayment  thereof,  and  also 

cntion^M?*"   ^^  *®  balance  then  due  from  him;  XhaiBaUdy  thereupon 

labseqnentiT     applied  to  the  plaintiffs,  William  Mayhem  and  Anna  Gent, 
withdrawsthe  ,  ,  .  ,    .        i  .    .«.  .    i       , 

execution         to  become  sucli  sureties,  and  the  plaintimi  were  mdoced  to 

knowiedgcTof  «<>Dsent  each  td  join  Battely  in  a  promissory  note  to  the  de- 
?*  hfljm  Sf  ''^"^'^o^  *^'  6SQL  ;  and  accordingly  two  promissory  notes 
svrety.  Bat  for  650/.  each,  dated  the  £Otb  (^  Augiutf  1B14,  payable  to  the 
after^luwwmg  defendants  on  demand,  with  interest,  were  prepared,  one  of 
^'^  ^k^Uw  ^^^  ^^^  signed  by  Battely  and  the  plaint^  Maykew,  and 
drawn,  makes  the  other  by  Battely  and  the  plaintiff  Gent. 
his  UaCm^'u'  1^^  ^^^  further  stated,  that  notwithstanding  the  agree- 
^^^li^t  ""^"^^  ""^  *®  "^^^*  '^'"S  wgned  and  given,  the  delendants 
jectto  the  pro-  did  not  advance  to  Battely  the  additional  300/.  or  any  otber 
mise,  as  being  _  .        ^    .  rm      .     -mr  i         ^ 

without  consi*  sum,  on  the  secunty  of  the  notes.    Tbatm  November  1814, 

The  right  of  •B^^^^fy  became  embarrassed  in   his  circumstances,  where- 

aS  on  Mother  "^^"'  as  the  plaintiffs  afterwards  discovered,  the  defendants 

toGontribnte,  entered  up  judgment  against  him  on  their  warrant  of  attor- 

applies  to  J  •        J             .            J        t^.  ,    ,            .               .         r 

caAes  where  ^^Yf  ^nd  issued  execution  under  which  they  took  possession  of 
they  become 
sureties  by  se- 


parate instruments,  as  wcU  as  to  cases  where  tijcy  become  sureties  by  the  same 
instrument. 


his 
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his  dweUiog-hoiise,  stock  m  trade^  and  effects,  but  that  no        1818. 
application  vas  then,  or  until  long  afterwards,  made  to  the     w^|CC^„ 
plaintiffs  by  the  defendants,  in  consequence  of  their  having  v. 

given  the  promissory  notes ;  that  the  phintiffs,  as  the  de- 
fendants had  since  discovered,  after  continning  several  days 
in  the  possession  of  Battelj/s  effects,  agreed,  on  his  applica- 
tion, and  without  consulting  or  apprising  the  phunUffs,  to 
withdraw,  and  did  accordingly  withdraw  die  execution,  on 
Battely*8  paying  the  sheriff  ^s  poundage,  and  other  expences. 

The  bfll  further  stated,  that  in  August  1815,  Battely  again 
became  embarrassed,  when,  for  the  first  time,  the  defendants 
applied  to  the  plaintiflb  to  pay  their  promissory  notes,  and  in 
Michadmas  Term  last,  commenced  actions  against  them  re- 
spectively thereon.  And  after  insisting  that  the  additional 
300/.  M-aiB  never  advanced  to  Battely,  that  the  notes  ought  in 
equity  to  be  considered  void,  and  given  without  considera- 
tion, that  by  the  withdrawing  of  the  execution  against  Bat- 
tely*%  effects  without  notice  to  the  plaintiffs,  they  were  dis- 
charged from  all  responsibility  on  the  notes ;  the  Ull  prayed, 
that  the  notes  might  be  delivered  up  to  the  plaintiff  Mayhem, 
or  that  the  defendants  might  indemnify  the  plaintifis  against 
them  ;  and  an  injunction  against  proceeding  at  law. 

The  answer  stated,  that  a  balance  of  1000/.  being  due  from 
Batiefy  to  the  defendants,  as  his  bankers,  they  held  his  warrant 
of  attorney  for  that  sum ;  and  that  being  dissatisfied  with  the 
laige  balance  due  from  him,  Bacon,  one  of  the  defendants, 
informed  Battely,  that  unless  he  procured  a  joint  note  from 
some  persons  of  known  respectability,  the  defendants  would 
take  possession  of  his  effects  under  the  judgment;  to  which 
Batiefy  said,  he  could  give  unexceptionable  security ;  where- 
upon Bacon  told  him,  that  if  he  (Bacon)  should  be  satisfied 
as  to  the  responsibility  of  such  security,  he  might  advance  him 
300/.  more.    That  soon  afterwards  Battely  brought  the  two 
notes  mentioned  in  the  bill  to  Bacon,  who  took  them,  saying 
'  he  would  make  no  further  advance  till  he  had  satisfied  himself 
AS  to  the  security.    The  answer  further  stated,  that  Bacon,  on 

making 
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1818.       makiog  enquiiyas  to  the  security^  found  it  doubtful,  and 
MATklw     tl>««^efore  refused  to  mtke  any  fiirtLer  advance,  and  adnutled, 
«•  that  the  360/.  had  never  in  fisct  been  advanced,  and  diat«io 

other  sum  was  due  from  Battdy  to  the  defendants  after  the 
signing  of  the  notes,  save  the  sum  of  1000/.  and  the  sub- 
sequent interest,  which  were  still  due. 

The  answer  also  admitted  that  in  AuguU  1814,  and  pce- 
vious  to  the  delivery  of  the  notes,  Battefy  became  enbanasi* 
ed,  and  that  the  defendants  therefore  entered  up  judgment  on 
their  warrant  of  attorney,  and  sued  out  execution  i^;ainsft  his 
goods  for  10 IS/,  but  that  no  warrant  to  levy  was  obCaioed 
until  the  1st  of  November  following,  when  the  proper  oflkec 
entered  into  the  possession  of  the  dwelling-house  and  eflFects 
of  Batiely,  and  continued  such  possession  for  five  days ;  bol 
that  no  levy  was  made,  because  the  defendants  were  assured 
that  the  plaintiff  Mayhem  was  able  to  answer  the  debt;  and 
the  defendants  admitted,  that  on  that  assurance  thej  consent- 
ed, at  Battely's  request,  to  the  execution  b^g  wilhdcawn, 
and  which,  on  the  6th  of  November,  1816,  was  accordingly 
withdrawn,  on  the  terms  mentioned  in  the  bill*  The  answer 
admitted  that  neither  of  the  plaintiffs  was  informed  or  ap- 
prised of  the  execution,  or  of  its  being  withdrawn,  or  was 
consulted  in  regard  thereto,  the  defendants  not  thinking  it 
necessary,  as  the  plaintiffs  did  not  know  that  the  defendaofs 
held  the  warrant  of  attorney,  afid  consequently,  that  such  ex- 
ecution had  been  issued ;  and  they  adpiitted,  th^t  in  AtiguU 
1815,  the  defendants  for  the  first  time  applied  to  the  plain- 
tiffs to  pay  and  take  up  the  notes,  or  th^  balance  actnallj 
due  to  the  defendants;  and  thi|t  the  plaintiffs  promised  to 
take  up  the  notes ;  and  particularly  the  plaintiff  Mayhem^ 
promised  to  pay  his  note  in  the  following  September  \  at 
,  which  time  he  came  to  the  defendants,  and  stated  that  it  was 
not  convenient  then  to  take  up  his  note,  but  promised  to  do 
so  at  Chrittmat ;  and  that  on  the  14th  of  February,  1816, 
the  plaintiff  Mayhew  promised,  in  the  presence  of  two  persons 
named  in  the  answer,  to  take  up  the  notes  on  or  before  La^ 

Day 


0. 
CBICILETr. 
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Day  following,  and  thut  before  that  promise  was  made  by  1S18« 
Maykew,  he  well  knew  that  the  defendants  had  taken  posses-  n^^^ 
sion  of  Baitdj^B  effects  under  the  execution  which  had 
issued,  and  that  the  defendants  had,  at  Batiely's  request  and 
his  friends',  abandoned  the  same,  and  rdied  upon  the  notes 
as  a  security  for  the  balance  then'due  to  them ;  but  the  de- 
fendants stated  thdr  ignorance  whether  the  plaintiff  Gent, 
when  she  made  the  promise  to  take  up  the  note  given  by 
her,  knew  that  the  defendants  had  withdrawn  their  execution. 

On  a  motion  being  made  on  the  coming  in  of  the  answer^ 
to  dissolve  the  common  injunction  which  had  been  obtained, 
the  Lord  Chancellor  ordered  that  the  defendants  should  pro* 
ceed  to  a  trial  of  die  action  against  the  plaintiff  Gent,  The 
defendants  had  obtained  a  verdict  against  Mayhew,  before  the 
injunction  issued. 

The  defendants  having  declined  proceeding  to  the  trial  of 
the  action  against  Gent,  and  abandoning  all  claim  against  her, 
now  moved  to  dissolve  the  injunction  as  to  the  plaintiff 
Mayhew* 

Sir  Arthur  Piggott  and  Mr.  Tredwe,  in  support  of  the 
motion.  The  plaintiff  Mayhew  resists  the  payment  of  the 
note,  on  two  grounds,  first,  that  time  was  given  to  the  prin- 
cipal debtor ;  and,  secondly,  that  there  was  no  consideration 
for  his  subsequent  promise  to  pay,  both  which  points  m^ht 
have  been  urged  by  him  in  his  defence  to  the  action  at  law, 
in  wluch  a  verdict  has,  notwithstanding,  passed  against  him. 

Mr.  Hart,  contrd,  contended,  that  this  Court  had  a  con- 
current jurisdiction  if  the  plaintiff  had  a  defence  at  law, 
which  was,  however,  very  doubtful.  On  the  trial  of  the  ac- 
tion against  Mayhew^  the  Judge  said,  that  his  defence  was 
one  which  was  proper  for  a  Court  of  Equity.  The  plaintiff 
Mayhew  is  discharged  by  the  omission  of  the  defendants  to 
perform  the  condition  on  which  alone  the  notes  were  given ; 

namely. 
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1S18-  Bftinely,  the  further  advance  of  300/.  It  is  now  admittecf, 
m^[[^^^  Aat  Gent,  his  co-surety,  is  released,  which  mast  operate 
^     *•  abo  as  a  discharge  to  Mayhem,  as  it  deprives  him  of  his  le- 

medies  against  Gen/  for  contribution,  ine  sul»eqoent  pro- 
mise by  Mayhew,  made  without  knowledge  that  he  had  been 
discharged,  and  being  without  any  consideration,  cannot  re- 
store his  liability. 

The  Lord  Chancellor.  In  the  case  of  Deering  v. 
The  Earl  ofWinchebea(a),  it  was  held,  that  the  circnm- 
stance  of  the  sureties  being  by  separate  instruments,  made 
no  difference  in  their  rights  to  contribution.  I  once  argued 
that  it  did,  but  in  that  case  the  Court  of  Exchequer  dedded 
the  contrary.  In  this  case  Battely,  the  principal,  ^93  in- 
debted to  the  defendants  in  1000/.  and  it  is  admitted  that 
there  was  a  contract  that  if  he  could  obtain  a  security  to  the 
amount  of  1300/.  the  defendants  would  advance  him  500/.^ 
more.  We  must  not  forget  the  obligation  the  plaintiffs  en- 
tered into  for  the  express  sum  of  1 300/.  I  am  not  prepared 
to  say  whether  the  plaintiffs  could  successfully  have  av^ed 
themselves  at  law  of  the  circumstances  they  now  urge,  to  diew 
that  they  are  discharged  in  equity.  There  are  many  cases, 
such  as  marriage  brocage  bonds,  which  were  formerly  con- 
sidered as  exclusively  subjects  of  equitable  cognizance,  though 
a  concurrent  jurisdiction  is  now  exercised  by  the  courts  of 
law. '  The  defendants  abandoned ,  the  execution  which  they 
had  obtained  against  the  effects  of  the  principal  debtor,  and 
I  have  always  considered  it  to  be  settled  both  at  law  and  in 
equity,  that  if  a  creditor  takes  out  execution,  and  afterwards 
releases  it,  he  discharges  the  surety.  If,  however,  there  be 
afterwards  a  new  promise  on  the  part  of  the  surety,  I  do  not 
think  it  can  be  held  to  be  without  consideration.  If  it  be 
clearly  made  out,  that  after  knowing  all  these  circumstances 
Mayhew  made  a  new  promise,  I  do  not  think  he  can  resbt  it 


as 
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as  without  considenitioD. '  The  case  of  Deering  v.  The  Earl       1818. 

ofWinchehea  has,  I  bdieve,  never  been  shaken,  but  always     m^j^^^^ 

confinued.  '  ^'     . 

Crickbtt. 


The  LosD  'CuANCELLOB.  This  was  a  motion  to  di»- 
solve  the  injunction  so  £ir  as  it  respects  the^buntiff  Majfhem. 
The  bill  was  filed  by  Mayhem  and  Gent,  against  the  latter 
of  whom  I  understand  the  defendants  now  admit  that  they 
have  no  demand. 


ilj»ri{14. 


[His  Lordship  then  stated  the  bill  and  answer  •] 

The  promissory  notes    amounted   to    ISOO/.    and    the 
debt  being  1000/.,  the  notes   exceeded  the  debt  by  SOOlp 
and  it  does  appear  as  if  they  were  meant  to  answer  the 
proposed  additional  advance  of  300/.    It  is  now  admitted 
that  the  notes  were  only  to  secure  1000/. ;  each  note  therefore 
must  be  considered  i^  equity  as  merely  a  security  for  500/. 
The  mere  circumstance  of  the  plaintiffs'  not  knowing  that 
the  defendants  hdd  a  warrant  of  attorney  from  Battel]/, 
is  of   no  consequence,  because  the  plaintiffs,    bemg    both 
sureties,  would  be   entitled  to  the  benefit  of   all  the  se- 
curities which  the  creditors  had  from  the  principal  debtor  (a). 
If   the  'question    had    depended   on   this    circumstance,  .1 
should    have    thought    that     had    the    plaintiff    remained 
passive^  if  the  defendants  had  thought  fit  to  take  the  goods 
of  the  debtor  in  execution,  they  would  not  only  in  equity  but 
at  law,  have  waived  all  right  against  the  plaintiff.     But  there 
is  another  circumstance  which  materially  alters  the  case.     It 
i»  said  that  Mayhem,  knowing  that  the  execution  had  been 


(a)  As  in  Partoiu  ▼.  Briddockf 
2  Vern,  608  y  principal  and  snrety, 
the  principal  gives  baU,  judgment 
is  recovered  against  the  bail.  The 
snrety  aAerwards  paying  the  debt, 
was  held  entitled  to  an  assign- 
ment of  the  judgment  against 
the  bail.  And  in  Wright  v.  Mvrley, 
11  Ves.  12,  a  hnsband  had  assigned 
part  of  his  wife's  interest  in  the 


dividends  of  stock  for  seeming  an 
annuity,  for  which  the  husband  and 
a  surety  also  gave  their  covenant. 
On  a  bill  by  the  snrety,  who  had 
paid  a  sum  und^r  his  covenant,  Sir 
IVUliam  Grant  decreed  that  he 
should  be  reimbursed  out  of  the  di- 
vidends of  the  stock,  and  that  a  suf- 
ficient portion  should  be  set  apart 
'  to  answer  the  accruing  payments. 

withdrawn, 
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1S18.  'withdrnwDi  afterwardsi  in  the  presence  of  two  penons  meiK*' 
Maybkw  tioned  in  the  answer,  agreed  to  pay  the  debt.  I  do  not  tliink 
^     *-  want  of  consideration  can  be  alledged  as  an  objection  to  an 

action  founded  upon  such  a  pronuse*  I  think,  that  where 
time  has  been  given  to  the  principal,  and  the  surety  has  there- 
by been  discharged,  a  new  promise  by  the  surety  cannot  be 
objected  to  as  without  consideration  (a). 

This  reduces  the  case  to  one  of  very  singular  circuiiirtuices,^ 
in  which  one  surety  is  confessedly  discharged,  and  there  is  a 
verdict  against  the  other.  It  is  iiecessary  to  consider  the  case 
of  one  surety  discharged.  The  right  of  contribution  between 
sureties  exists  not  only  in  cases  where  they  are  soretesby  one 
and  the  same  instrument,  but  also  where  they  are  constituted 
sureties  by  different  instruments.  The  case  of  IJeewig  v. 
The  Earl  of  fVinchehea,  in  which  that  was  first  decided,  cer« 
tainly  shook  the  notions  which  formerly  prevailed  in  WeU" 
minster  Hall  on  the  subject';  and  though  I  at  one  period  was 
dissatisfied  with  that  decision,  I  am  now  convinced  that  it 
was  perfectly  right  (6).  When  one  surety  is  discharged,  the 
other  may  say,  *'  You,  the  creditor,  have  affected  my  claims  by 
discharging  my  co-surety,  from  whom  I  was  entitled  to  de- 
mand a  contribution,  either  by  brmging  an  action  niyself^  or 
by  using  your  name  in  an  action  on  your  security.^  Aoodier 
view  of  this  subject  is,  whether  it  was  competent  to  those  de- 
fendants to  make  any  use  of  the  notes,  if  the  fact  should  be, 

(a)   So  in  Rogers    y.  Stephens^  revive  a  debt  barred  hy  Oe  ititnte 

«  T.  R.  713,  on  a  question  vlietiier  of  limitations.  HyUmg  ▼.HaaHafft, 

tbc  drawer  of  a  bill  of  exchange  Ld.  Raym.  389   Or  by  bankruptcy 

was  not  discharged  for  want  of  no-  and  certificate.  FreoiMa  ▼.  FcatM, 

lice    of  its    nnn-accep^tance,  the  Coicp.  544.    And  a  promise  by  a 

.Coart  of  Kale's  Bench  held  it  on-  person  after  attaining  tweoty^ooe, 

necessary  to  decide  the  pomt,  be-  to  pay  a  debt  contracted  whilst  a 

pnse  it  appeared  that  the  drawer  minor,  will  be  enforced.  SMfcfl^ta 

"«a  subsequently  promised  to  pav  v.  miitlock^  1  Sir.  690.    The  a«- 

nie  bill.    See  also  to  the  same  ef-  thorities  on  this  subject  are  ooOe^t- 

fect,    Hopes  v.  Alder^  6  East,  16.  ed  in  Selw.  M.  Pri.  58. 

lAmdu  ▼.  Rifbertson,  7  East.  Ml.  (6)  See  also  the  Lord  Chmcet- 

Haddock  v.  B«ry,    in   a   note   to  lor^s  observations  on  that  case  in 

7£att.«36.  Craythome   y.SsntUmnu.   UYts. 

A  subsequent  promtsawiU  also  160. 
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as  the  bill  alledges  that  the  principal  debtor  was  applying  for 
credit  for  a  further  sum  of  300/.,  which  the  defendants  agreed 
to  give,  but  afterwards  thought  proper  to  withhold.  There 
is  some  ground  to  believe  that  the  notes  would  not  have 
been  given,  if  they  had  not  been  for  1350/.  With  respect 
however,  to  the  plaintiff  Maykew,  there  are  two  consider- 
ations tQ  be  attended  to:  Ist,  It  is  not  clear  whether  the 
circumstances  could  have  been  effectually  urged  by  him  as 
a  defence  at  law ;  but  as  he  might  have  had  considerable 
difficulties  to  contend  with  there,  I  think  a  Court  of  Equity 
might  have  relieved  him :  but  2dly,  it  appears  that  he  sub- 
sequently promised  to  pay,  and  in  all  probability  he  made 
that  promise  with  knowledge  of  the  circumstances. 


1818. 
Maymbw 
csickett. 


Upon  the  whole  it  appears  to  me,  that  deducting  what 
the  defendants  have  received  from  the*  bankrupt's  (a)  estate, 
the  plaintiff  May  hew  should  pay  into  Court  so  much  money 
as,  with  that  sum,  would  amount  to  500/.,  without  prejudice 
to  all  further  questions ;  and  that  on  those  terms  the  injunc- 
tion should  be  contbued  (i). 


(a)  It  WM  itated  that  B9ttdy 
the  principal  debtor,  had  become 
btnkrapt. 

{b)  As  to  the  dischar^  of  a 
rarety  by  releasing,  giving  time 
to,  or  accepting  compositions  ftvm 
the  principal,  see  Ex  parte  Smith, 
1  Co.  B.  £.  168.  5  Bro.  C.  C.  1. 
5.  C.  EnglUh  V.  DarUff,  2  Bos.  if 
Pull.  61.  Clorik  ▼.  Declta,  S  Bos.  4* 
Aril.  363.  GotcMv.Ro/'5o»,8£as<, 
576.     Rifet  ▼.  Berrington,  2  Ves. 


pm.  540.  Nitbet  ▼.  Smiik,  t  Bro\ 
C.  C.  579.  Lam  ▼.  The  £atf  Indim 
Company,  4  F«s.  821.  Wright  ▼. 
Sw^Mtm,  6  Km.  714.  Ex  parte  G\f* 
ford,  Ihid.  IM37.  BimUbeer.  Stubbt, 
l8Kes^20. 

On  the  subject  of  contribution 
between  sureties,  see  CawM  ▼.  Ed- 
wards, 2  Bos.  ^  PuU.  268.  Deering 
▼.  The  Earl  ^  fVindielsea,  lb.  270. 
and  1  Cox,  319.  SL  C.  Crajftharm 
V.  Swinburne,  14  Ves.  160. 


Vol.  I. 
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1818. 

my  f8.  SMYTHE  v.  SMYTHE. 

This  Court        TV/f  ^'  ^^^^^^^^^  General  (with  whom  was  Mr.  IZoar)  moved, 
rn"njunS*  <>»  '^'^alf  ^f  *®   plaintiff,  a  reniaindcr-nian,  for    an 

to  restrain  a      injunction  to  restrain  the  defendant,  a  tenant  for  life  without 

tenant  for  life   .  . 

without  im-       impeachment   of   waste,   mm  cuttmg  down   trees.     The 

wute^fronT     affidavits  in  support  of  the  motion  specified  the  dimenaiom 

cutting  down    ^f  ^^  trees  which  had  been  marked  by  the   defembBt  for 

trees,  merely  ,  '' 

tiecanse  they     cutting,  and  stated  that  they  were  growing  and  thriving  trees, 
•re  m  a  thriv*  ••*•! 

ing  state.   It    and  such  as  the  deponents  would  not  cut ;  but  it  aid  not 

^at  tiwy^aire     ^PP^^  from  the  affidavits  that  they  were  unfit  to  be  cut  as 

M  ttober*  ^"*  ^«n>^««"-     I"  support  of  the  motion,  the  cases  of  The  Mar* 

quis  o/Downshire  v.  Lady  Sandys  (a),  and  Lord  Tamwortk 

'         ▼.  Lord  Ferrers  (i),  were  referred  to» 

Mr.  Bell,  contrd. — It  is  clearly  settled,  that  a  tenant  for 
life,  unimpeachable  of  waste,  cannot  be  restrained  from 
cutting  down  trees  merely  because  they  are  thriving.  The 
affidavits'  do  not  shew  that  they  are  unfit  to  be  cut  as  tim- 
ber. 

The  Lord  Chancellor. — It  is  clear  that  a  tenant  for 
life  without  impeachment  of  waste  is  not  obliged  to  cut 
timber  merely  in  such  a  way  as  a  tenant  in  fee  might  think 
the  most  husband-like  manner.  He  is  only  restrained  from 
cutting  such  trees  as  are  not  fit  to  be  cut  as  Umber.  It 
should  be  shewn  that  these  trees  are  of  that  description.  If 
the  plaintiff  can  establish  the  fact  that  trees  of  the  specified 
dimensions  are  not  fit  for  the  purposes  of  timber,  he  may 
make  a  case  for  an  injunction,  but  that  is  a  question  which 
I  cannot  judicially  determine.    A  party  coming  here  for  an 

(a)  C  Ves,  107.  {b)  lb.  419. 

iqjuDCCioQ 
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injunction  is  bound  to  make  out  his  case.  At  law,  a  tenant 
for  life  without  impeachment  of  waste  may  cut  down  every 
thing.  If  this  Court  were  to  sulject  him  to  the  same  rules 
by  which  the  discretion  of  a  tenant  in  fee  might  regulate 
his  own  conduct,  it  would  take  from  him  nearly  the  whole  of 
his  legal  right.  The  rule  therefore  is,  that  although  trees  may 
be  in  a  thriving  state,  yet  unless  they  be  absolutely  unfit  for 
timber  they  may  be  cut  by  a  tenant  for  life  who  is  ummpeach- 
able  of  waste.  Tliese  trees  would  perhaps  have  not  been 
cut  by  a  tenant  in  fee-simple ;  but  unless  (bey  be  unfit  for 
the  purposes  of  timber,  I  cannot  interfere.  There  is  no 
rule  which  requires  a  tenant  for  life  without  impeachment 
of  waste  to  suffer  timber  to  grow  until  it  attams  its  utmost 
value  (a). 

Motion  refused. 


4ft7 


nii. 


Smrfiia 
Smythb. 


(a)  For  the  principles  on  wliich 
this  Court  interferes  to  prevent 
waste  by  a  tenant  for  life  who  is 
nnimpesMdiable  for  waste  at  law, 
see  the  following  cases,  and  the 
authorities  referred  to  in  the  ar- 
munents  and  judxments.  Vaiu  ▼• 
Lord  Bomard^  t  Vem.  738.  Pack- 
ngUnCt  eaM€j  3  Aik,  S15.  Aaton  ▼• 
Ait<my  1  Ve9,  S«4.  Ckmheria^ne  ▼• 
Dumaur,  1  Bro.  C.  C.  166;     3  JBro. 


C.C. 548.  8.C.9DMk.€(K>.  The 
ComUeu  rf  SHrathmm^  ▼.  Bnoei, 
t  Bt9,  C.  C.  88.  The  Mar^  ^ 
DufumMre  v.  Lady  Ssadyt,  6  Fes. 
107.  Lord  TmwoHh  ▼.  Lord  V«r- 
rertf  lb.  419.  WiUiami  ▼.  MP  JVo. 
Mora,  8  YU,  70.  Burga  ?.  Lamb, 
16  F«i.  174.  Dm  ▼.  Mmy,  lb.  375. 
Delapok  ▼.  DtlapoU^  17  Fst.  150. 
The  Aiiamif'Gmerttl  ▼.  TU  Duk§ 
of  tfarlfronMvJk,3  Madd.  498. 
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ROLU. 
18t8, 

^'  ^^- 18-  CASAMAJOR  v.  STRODE. 

1819, 
March  19.  ^6. 

One  of  the        T  TNDER  a  decree  in  this  cause,  estates  were  sold  bjauc- 

ri^ulof"er     ^    tion  on  the  24lh  and  25th  of  October,  1811,  in  forty. 

tSm^inVte '     seven  lots.    The  eighth  condition  of  sale  was  in  the  following 

expressedythat  words :  ''  The  estates  comprised  in  the  foregoing  particular 

jcdfto^the"     are  subject  to  the  perpetual  payment  of  120/.  a  year  to  the 

S^omIo?'  Curate  or  Chaplain  of  Uorthaw,  but  the  same,  and  the  per- 

m-year  to  the     peiual  annual  payment  of  20/.  to  the  Hospital  of  Cfceyneys,  in 

bat  that  the'     Buckinghamshire^  are  in  future  to  be  chained  upon  and  paid 

per^tual  an-*  hj  l^e  purchaser  of  Lot  I.  only.*      Lot  L  was  purchased 

of^cT^o  X    ^^  Thomson,  and  five  of  the  other  lots  by  Schneider.   On  the 

hospital  of  c,    11th  ot  November,  1815,  an  order  was  made^  referring  it  to 

were  io  fata  re 

to  be  charged 

npon,  and  paid  by  the  purchaser  of  Lot  I.  only. 

I8t.  Held,  that  this  did  not  bind  the  vendors  to  proairc  the  other  lots  to  be 
absolutely  exonerated  from  the  payments,  but  nurely  such  on  exoneration  and 
indemnity  as  could  be  effected  between  the  purchaser  of  Lot  I.,  and  the  pur- 
chasers of  the  other  lots. 

Sd.  The  Master  having  settled  a  deed  whereby  the  purchaser  of  Lot  L 
charged  it  with  the  before- mentioned  perpetual  payments,  in  exoneration  of  tiie 
otlier  lots,  and  also  granted  a  rent-charge  of  140/.  out  of  Lot  L  to  two  trustees 
in  fee,  with  powers  of  distress  and  entry,  in  trust,  in  case  any  of  the  owners  of 
the  other  lots  should  be  compelled  to  satisfy  any  of  the  annual  charges,  or  incur 
any  costs,  6cc,  on  account  therc^of,  the  trustees  should,  when  lawfully  required, 
out  of  the  140<.  a-year,  and  by  levying  it  under  the  powers,  or  by  such  other 
ways  as  to  the  trustees  should  seem  meet,  raise  all  such  sums,  costs,  &c.  as  the 
purchasers,  their  heirs,  ikc»  should  have  been  obliged  or  compelled  to  pay,  or 
should  have  sustained,  and  all  the  costs  of  the  trustees,  and  to  apply  the  monies 
80  as  effectually  to  indemnify  the  purchasers  against  the  yearly  payments,  and  all 
contributions,  &c.  on  account  thereof:  with  a  declaration,  .that  no  money  should 
be  raised  under  the  trust,  unless  the  trustees  should  have  previously  given  the 
owner  of  Lot  I.  a  month's  notice,  in  writing,  of  their  intention  to  raise  it :  willi 
a  covenant  by  the  purchaser  of  Lot  I.,  with  each  of  the  others,  for  payment  of 
the  annuities,  and  for  their  indemnity  against  them,  and  all  expences  on  account 
of  non-payment  by  him :  a  power  for  the  trustees  to  retain  their  expences,  and 
for  the  appoiiftmeut  6f  new  trustees  by  the  surviving  or  continuing  trnstee,  or 
his  heirs.  On  exception  to  the  Master's  report,  it  was  referred  back  to  him  to 
revise,  and,  if  necessary,  alter  the  deed,  the  Court  doubting  the  sufficiency  of 
the  indemnity,  1st.  In  granting  a  rent-charge  only  equal  to  the  paymcDts 
against  which  the  purchasers  were  to  be  protected,  without  any  fund  for  satisfy- 
ing their  costs.  2d.  In  appointing  but  two  trustees,  dd.  In  not  giving  the 
purchasers  the  right  of  nominating,  or  joiniug  in  the  nomination  of  new  trBsteea. 
4th.  In  restraining  the  trustees  from  levying  the  rent-charge  until  soaie  of  tlie 
purchasers  should  he  compelled  to  make  payments.  5th.  In  makiag  the  levyiag 
of  the  indemnity  to  depend  on  notice  by  the  trustees^  and  not  by  the  purchaaera. 


Master^ 
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a  Master,  to  see  whether  a  good  title  could  be  made  to  the        1818* 
lots  purchased  by  Schneider,  and  on  the  fi6ih  of  July,  18 16,    cai^T^jo* 

it  was  referred  to  the  Master  to  settle  and  approve  of  a  «»• 

Stroob. 
proper  deed  of  indemnity  from  Thomson,  the  purchaser  of 

Lot  I.y  indemnifying  all  the  other  parties  who  had  become 
purchasers  of  the  residue  of  the  estate  compriied  in  the 
printed  particulars  thereof,  from  the  payment  of  the  annual 
outgoings  of  120/.  and  20/.^  or  any  part  thereof,  in  con^ 
pliance  with  the  conditions  of  the  sale.  It  appeared  diat 
Schfieider  was  no  party  to  this  order.  In  March,  1817,  the 
Master  certified  that  he  had  settled  and  approved  of  the  deed 
afterwards  mentioned,  as  a  proper  deed  of  indemnity ;  and 
on  the  7th  of  May,  1817,  he  reported  that  a  good  title  could 
be  made  to  the  lots  purchased  by  Schneider, 

To  this  report  Schneider  excepted,  alledging  that  the 
Master  ought  to  have  certified  that  a  good  title  cannot  be 
made  to  those  lots. 

Tlie   deed  of  indemnity,  which  was  approved  of  by  the 
Master,  was  an  indenture  between  Thomson,  the  purchaser 
of  Lot  1.,  of  the  first  part,  Casamajor  and  Fotbler,  (trus- 
tees for  sale  of  Uie  estates)  of  the  second,  the  purchasers  of 
all  the  other  lots  of  the  third  part,  and  P,A.  Hanroti  and  John 
Jones,  of  the  fourth  part,  containing,  after  various  recitak 
deducing  the  title  into  the  vendors,  and  of  the  decree  for 
sale,  a  recital,  that  by  an  indenture   dated  the  10th  of  Oc- 
tober, 1 605,  the  whole  or  certain  parts  of  the  estates  were 
charged  with  a  perpetual  annual  payment  of  20/.  towards  the 
building  and  maintaining  of  an  Alms-house  at  Cheyn^s,  and 
of  the   poor  people  therein  y  and  also  that  by  two  other  in- 
dentures, dated  the  ^th  of  June,  1752,  and  the  5th  oiJtdy, 
1805,  the  whole^  or  certain  parts  of  the  estates  were  charged 
with  the  two  further  perpetual  annual  paytnents  of  60/.  and 
83.'.  to  the  stipendiary  Curate  of  the  Church  of  Northaw  for 
the  time  being,  in  addition  to  the  annual  sura  of  27/.  which 
had  been  long  previously  charged  thereon,  which  yearly  sums 
made  together    120/.       It  then  recited  the  conditions  of 

sale, 
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1818.       sale,  the  pnrohase  of  Lot  I.  by  ThonuaHf  and  the  conmyance 
C  J]!^oR    ^  *^™  ^f  *^^  '^^  *^y  ^'^^  vendors,  and  the  purchases  of  the 
••  other  lots  bj  the  parties,  of  the  third  part :  that  the  veodora, 

in  compliance  with  the  conditions  of  sale,  and  for  die  in* 
demnity  of  the  other  purchasers,  had  requested  Thomson  to 
chaige  the  yearly  sums  before  mentioned  upon  the  estates 
comprised  in  Lot  I-,  which  he  had  consented  to  do  io 
manner  afterwards  mentioned :  and  after  further  reciting  the 
order  of  the  26th  of  Jti^,  1816,  and  the  report  it  wm 
witnessed,  that  in  compliance  with  the  condition  of  sale, 
and  in  ptirsuance  of  th^  agreement,  Thomson^  at  the  re- 
quest of  the  vendors,  and  by  virtue  of  a  power  of  appoint* 
ment  contained  in  the  conveyance  to  him,  charged  aU  the 
estates  afterwards  described,  with  the  payment  of  the  whole 
of  the  annuity  of  fiO/,,  and  of  the  before  mentioned  annui- 
ties, amounting  together  to  120L,  in  exoneration  and  dis- 
charge of  all  other  the  hereditaments  liable  to  the  payment 
of  the  same  annuities,  or  any  of  them.  And  it  was  further 
witnessed,  that  in  order  the  better  to  effectuate  such  charge^ 
Ti&omson  appointed  and  granted  unto  and  to  the  use  of  Han* 
TOti  and  Jones,  their  heirs  and  assigns,  for  ever,  a  dear 
annuity  or  yearly  rent-charge  of  140/.  to  be  issuing  out  of  the 
estates  comprised  in  Lot  X.;  to  hold  to  Hanrott  and  Jones, 
their  heirs  and  assigns,  payable  quarterly,  the  first  payment 
to  be  made  on  the  25th  of  March  then  next,  widi  a  power 
of  distress  on  non-payment  for  twenty  days  after  any  quarterly 
payment,  and  a  power  of  eptiy  and  perception  of  rents  on 
non-payment  for  thirty  daya.  The  deed  contained  a  declara- 
tion, that  the  rent-charge  of  140/.  was  granted  to  HaaroU 
and  Jones  upon  the  following  trusts :  In  caae  the  severd 
parties  named  in  the  schedule  to  the  deed,  (viz,  the  purcha- 
'  aers),  or  ^ny  of  them,  their,  or  any  of  their  heirs^  See,  or  any 
persons  claiming  under  them,  or  any  other  persons  for  the 
time  being  entided  to,  or  in  possession  of  the  hereditamenti 
comprised  in  the  several  lots  mentioned  in  the  schedule, 
ihould^  at  apy  time  thereafteri  be  forced  or  compelled  to  pay 

an4 
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and  ratwfy  the  said  several  annuities  of  20/.,  &c.  therein  be-        lili. 
fore  charged  excliuivelj  on  the  premises  out  of  which  the    c^sa^majoe 
aaouily  of  140/.  was  thereby  granted,  or  any  of  thenii  or  any  ** 

part  thereof  respectively,  or  any  arrears  thereof,  or  should 
incur,  sustain,  or  be  put  unto  any  costs,  charges,  damages, 
or  expences,  on  account  thereof,  tlien  and  in  such  case,  from 
time  to  time  as  the  same  should  happen,  upon  trust,  that 
Ilanrati  and  JoneSf  or  the  survivor  of  them,  his  heirs  or 
assigns,  should,  from  time  to  time,  when  lawfully  required, 
by  and  out  of  the  yearly  rent-chai^e  thereby  granted,  by  rais- 
ing and  levying  the  same,  or  any  part  thereof,    under  the 
powers  before  contained,  or  by  such  other  ways  and  means  as 
toHaitro^^'and  JoneSf  or  the  survivor  of  t)iem,  or  the  heirs 
or  assigns  of  such  survivor,  should  seem  meet,  (but  not  until 
such    notice  as  thereinafter  mentioned  should  have  been 
given),  raise  and  levy  all  and  eveiy  such  sum  and  sums  of 
money,   loss,  costs,   damages,   and  expences,   as  they,    the 
parties  named  in  the  schedule,  or  any  of  their  heirs,  &c.  or 
any  persons  claiming  under  them,  or  other  persons  for  the 
time  being  entitled  to,  or  in  possession  as  aforesaid,  should 
have  been  obliged  or  compelled  to  pay,  or  should  have  sus- 
tained, incurred,  or  been  put  to  as  aforesaid;  and  all  ex- 
pences whatsoever  which  HanroU  and  Jona,  or  the  survivor 
of  them,  his  heirs,  &&  should  have  incurred  or  been  put  unto, 
in  or  about  the  raising  and  satisfying  such  monies,  or  other- 
wise in  or  about  the  execution  of  the  trusts  of  the  deed,  and 
pay  and  dispose  of  the  monies  so  raised  and  levied  accord, 
ingly,  so  as  well  and  e£fectually  in  all  things  to  indemnify  the 
parties  of  the  third  part,  their  heirs,  &c.  and  all  persons 
claiming  under  them,  respectively,  or  otherwise  as  aforesaid, 
their  respective  lands  and  tenements,  goods  and    chattek, 
^om  the  sai^  yearly  sums  of  20/.,  &c.  and  all  arrears  and 
future  payments  thereof,  and  all  contributions,  claimsi  and 
fifimaads,  on  account  thereof. 

Tlie 


V. 

Stroob. 
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1818.  The  deed  ako  contained  a  declaration  and  agreement,  that 

^-^^  no  money  should  be  raised  under  the  trusts,  unless  Uanroit 
and  Jofics,  or  the  sumvor  of  them,  his  heirs  or  assigns, 
should  hafe  previously  given  to  Thomson,  his  heirs,  8tc.  one 
calendar  month's  notice  or  more  of  their  intention  to  raise  the 
same,  and  of  the  amount  of  ihe  money  to  be  nosed ;  such 
notice  to  be  in  Mrriting,  and  to  be  s^ed  by  Hanraii  aad 
Jone$f  or  the  survivor  of  them,  Us  heirs  or  assigns,  «m1  to 
be  delivered  to  Thomson,  his  heirs,  tie,  or  left  at  his  or 
their  usual  or  last  place  of  abode:  and  upon  further  tinst, 
that  Hanrott  and  Jontn  should  permit  the  persons  for  the 
time  being  benefidally  entitled  to  the  estates  thereby  cfaaiged 
wth  the  140/.  a-year,  to  retain  the  same  re»t-diai«e  until 
the  trust  before  declared  should  arise  or  require  to  be 
performed,  and  also  to  retain  and  receive  the  surplus  of  the 
same  rent-charge  which  should  remain  after  and  not  be 
applied  in  ot  towards  the  execution  of  the  UustB  before 
declared. 

The  deed  contained  a  covenant  by  T^mson  with  each  of 
the  other  purchasers  separately,  for  payment  by  TAomson,  h'w 
heirs,  appointees,  and  assigns,  of  the  several  annuities  when 
they  should  become  doe,  and  for  the  indemnity  of  the  other 
purchasers,  and  their  heirs,  executors,  &c.  and  all  other 
persons  claiming  under  them,  and  all  other  peisons  for  the 
time  being  entitled  or  in  possession,  and  dieir  respective 
estates,  goods,  and  chattels,  and  especially  the  lands  pur- 
chased by  them  at  the  aforesaid  sale,  from  all  the  anoiiities, 
and  all  arrears  and  future  payments  thereof,  and  from  all 
actions,  suits,  tic.,  losses,  expences,  &c.  on  account  of  the 
non^'payment  by  Thornton,  bis  heirs.  See,  or  any  distress  or 
other  proceedings,  claim  or  demand,  on  account  of  the  same. 
There  was  also  a  power,  on  the  death  of  a  trustee,  for  the 
surviving  trustee,  or  his  heirs,  to  appoint  new  trustees;  sad 
a  clause  enabling  the  trustees,  **  in  the  first  place/'  to  retain 
out  of  the  trust  monies^  all  their  expences. 

Afr. 
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Mr.  Wethenll  and  Mr.  Shadwett  in  support  of  the  ex-        1818. 
ceptioo,  contendedi  that  according  to  the  true  constnictioll    casamajo* 
of  the  eighth  condition,  the  purchaser  was  entitled  to  hafc  «• 

his  lots  absolutely  exonerated  from  the  annuities.  They  are 
*^  in  future  to  be  charged  upon  and  paid  by  the  purchaser  of 
Lot  L  ouly."  That  condition  has  not  been  performed. 
The  other  purchasers  were  not  merely  to  haye  a  contract 
whereby  they  are  still  to  continue  liable  to  the  charges.  The 
vendors  might  have  enabled  tbeniselyes  to  perform  the  con* 
dition  literally,  or  they  might  have  stipulated  that  the  estates 
should  be  purchased  sulgect  to  the  anniutieS|  but  with  aa 
indemnity  against  them.  But  when  tfaey  have  agreed  that  the 
tirst  lot  only  shall  be  charged  with  them,  they  must  be  bound 
by  the  phrase  they  have  adopted,  and  th^  Court  cannot  hold 
a  purchaser  of  the  other  lots  bound  to  take  them  on  any 
other  terms.  They  are  bound  to  procure  a  private  act  of 
Pariiament,  if  tiie  condition  cannot  be  performed  by  any 
other  means.  But  they  have  not  even  in  substance  complied 
with  the  condition.  The  order  for  the  Master  to  settie  an 
indemnity,  does  not  bind  Schneider,  who  is  no  party  to  it. 

The  deed  prepared  is  not  a  sufficient  indemnity.    It  first 
charges  Lot  I.  with  the  annuities,  with  which  it  was  charged 
already^     So  far  it  is  nugatory.    An  annuity  exactly  equal  to 
the  aggregate  amount  of  the  original  annuities,  is  not  an  in- 
deronity;  it  is  not  a  sufficient  protection  against    the  ex- 
pences  to  which  the  purchasers   m^  be  liable.    If  an  ait^ 
nuity  of  exactly  equal  amount  were  put   into    the    hands 
of  the  purchasers,  it  would  undoubtedly  be  a  sufficient  in- 
demnity, for  in  such  a  case  no  expences  could  be  incurred. 
Bat  here  the  purchaser  has  not  the  possession  of  the  fonds-^ 
they  are  to  be  raised  by  trustees  to  whom  he  is  a  stranger* 
The  deed  gives  merely  a  power  of  entry  and  distress,  and 
the  annuity  is  granted  to  the  trustees,  their  heirs  and  assigns. 
No   term  of  years  is  given  to  riiem   for  the  purpose  of 
enabling  them  to  bring  an  ejectment.     And  if  the  surviving 
trustee  should  leave  an  infant  heir,  he  may  be  the  person  by 

whom 


4S4  CASES  IN  CHANCERY. 

j8,3        whom  the  distress  is  to  be  made.    It  then  provides,  tbe  if 
v^       the  purchasers  shaU  be  "  forced  or  compelled''  to  paj  the 
CAf  AMAjoB   jjn„„;tig3^  the  rent-charge  is  to  be  raised.    This  must  refer  to 
Stsodb.      compulsion  by  legal  process,  which  must  always  be  attended 
TOth  coste.     The  trustees  are  to  raise  it  ''  wheo  lawfoUy 
required."      Suppose  the  rent-charge  of  140/.  to  become 
vested  in  an  infant  heir,  on  the  death  of  both  the  trastees,  io 
what  manner  is  he  to  obtain  payment  of  it  for  the  purposes 
of  the  indemnity  ?    If  the  rent-charge  had  been  limited  for  a 
term  of  years,  there  would  have  been  always  an  adult  person 
capable  of  recovering  it.     The  costs  of  die  trustees  2ie 
directed  to  be  nused  in  the  first  place. 

Mr.  Bmfon,  Ut.BeU,  and  Mr.  Hodgson,  for  the  report, 
contended,  that  Schneider  was,  according  to  the  tnie  con- 
struction of  the  eighth  condition,  bound  to  accept  an  indem- 
nity against  the  annual  payments,  and  could  not  insist  on  an 
absolute  exoneration.  It  is  a  mere  stipuhdon  that  the  pur^ 
chaser  of  Lot  I.  shall  charge  it.  The  vendors  have  done  more 
than  the  concUtion  required,  they  have  given  an  indemniiy. 
The  condition  merely  requires  that  it  shall  be  charged  on 
and  paid  by  the  purchaser  of  Lot  I.  only.  There  is  nothing 
which  pledges  them  to  exonerate  the  rest  of  the  estate. 
When  it  is  considered  in  connection  with  the  drcumstances, 
there  can  be  no  doubt.  The  annual  sums  payable  to  the 
Hospital,  and  to  the  Curate,  are  rents-charge,  and  there  is  no 
pomt  clearer  than  that  a  person  is  never  advised  to  release 
part  of  the  lands  out  of  which  the  rent-charge  issues,  because 
by  so  doing,  the  whole  rent-charge  is  extinguished.  A  com- 
plete exoneration  therefore  could  never  have  been  intended. 
Besides,  they  are  payable,  one  to  an  ecclesiastical  corpora- 
tion, and  the  others  to  a  charity.  Supposing  the  purchaser 
might  have  considered  himself  entitled  to  exoneratioa  as 
against  the  rents-charge  if  they  had  belonged  to  individuals, 
he  could  not,  when  the  condition  informed  him  that  they  be- 
longed to  persons  incapable  of  releasing.      It  is  said  that 

ihcy 
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tliqr  miglit  be  enabled  to  release  by  an  act  of  Parliament.         1S18. 
But  an  application  for  sodi  an  act  could  not  hafe  succeeded,    casamajoe 
It  is  contrary  to  all  the  rules  and  Standing  Orders  of  both  *• 

Houses.  No  person  is  competent  to  consent  for  these 
bodies.  The  leg^lature  would  not  be  satisfied  with  the  con- 
sent of  the  curate.  No  instance  can  be  shewn  for  the  last 
century  of  the  passing  of  such  an  act  There  is  another 
reason  against  the  construction  contended  for  by  the  pur- 
chaser. If  the  vendors  meant  that  the  lots  should  be  com- 
pletely exonerated,  why  should  the  annual  payments  have  been 
mentioned?  On  the  face  of  the  condition  there  is  notice 
of  its  existence.  If  a  vendor  means  to  pay  off  the  iucum- 
brances  on  his  estate,  he  has  no  need  to  mention  them  in  the 
conditions  of  sale.  As  to  Lot  I.,  it  might  be  proper  so  to 
notify  it,  but  it  is  a  condition  addressed  to  all  the  purchasers. 
It  could  only  mean  that  they  should  be  indemnified.  Any 
instrument  making  Lot  I.  liable,  and  obliging  the  owner  of 
that  lot  to  refund  any  damages  to  the  other  purchasers,  would 
have  been  sufficient. 

Although  Schneider  was  no  party  to  the  order  for  settling 
an  indemnity,  that  order  shews  the  view  which  the  Coivt  took 
of  tlie  subject.  On  that  reference  the  matter  was  much  dis- 
cussed before  the  Master.  There  is  a  fallacy  in  arguing  that 
if  the  purchaser  is  to  take  an  indemnity,  he  is  to  have  the  - 
very  best  that  can  be  given  to  him.  He  is  entitled  merely 
to  such  an  indemnity  as  it  is  reasonable  the  purchaser  of 
Lot  I.  should  give  him,  and  so  that  the  purchaser  of  that  lot 
should  not  prevent  his  own  estate  from  being  marketable. 
It  is  said,  that  a  charge  on  Lot  I.  was  nugatory.  It  is  an 
effectual  appointment  by  Thomson,  under  his  power,  and,  at 
all  events,  it  charges  the  estate  in  equity,  and  enables  tiie 
odier  purchasers  to  come  into  this  Court  for  indemnity.  But 
it  would  even  at  law  amount  to  a  grant.  If  a  person  seised 
in  fee  covenants  that  bis  land  shall  be  charged  with  a  rent,  iu 
exoneration  of  another,  it  would  enable  the  other  to  dis- 
train.   He  would  have  a  power  of  distress  if  tlie  land  were 

limited 
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1818.        limited  to  the  use  and  intent,  that  the  intended  grantee  maj 
Casamajor    ^^cccive  the  rent  as  an  indemnity.     If,  however,  the  poiot 
g^  *•  were  doubtful  at  law,  it  is  clear  in  equity. 

The  benefit  of  Thomson's  covenant  for  payment  of  the 
annual  sums,  and  to  indemnify  the  purchasers,  would  run 
with  Schneider^s  estate,  and  all  persons  claiming  under  him 
would  be  entitled  to  the   benefit  of  it,  unless  they  shouM 
preclude  themselves  by  the  form  of  the  conveyances  to  be 
made  to  them.     It  is  a  covenant  which  respects  something 
issuing  out  of  the  land,  and  a  damage   relating  to  it,  and 
falls  therefore  within  the  rule  in  Spencer's  case  (a).    It  may 
be    reasonably  contended  that  the  covenant  would  also  run 
with  Lot  I.,  so  as  to  bind  at  law  all  future  owners  of  that 
property,  dut  it  is  not  necessary  to  argue  that  point,  as  Lot  I. 
is  effectually  charged   by  the  first  clause  of  the  deed.     But 
it  is  contended,  that  the  indemnifying  rent-charge,  being  only 
140/.  a-year,   is  not  a  sufllicient  indemnity  against  annual 
payments  of  the  like  extent.     But  the  demand  of  each  pur* 
chaser  could  never  be  for  more  than  a  porUon.      Lot  I.  is 
the  largest  lot,  and  must  consequently  bear  at  all  events,  its 
original  proportion  of  the  charge,  so  that  the  indemnifyiug 
rent  must  necessarily  exceed  what  may  be  paid  by  each  pur- 
chaser.      The  intenUon  was  that  the  purchaser  of  Lot  I. 
should  not  suffer  by  any  laches  of  the  other  purchasers,  in 
not  seeing  that  the  charges  were  duly  paid.    It  is  their  duty 
to  see  that  their  indemnity  is  always  operating.    With  regard 
to  the  objection  that  the  costs  of  the  trustees  are  pajable 
''  in  the  first  place,^  no  deed  of  trust  is  prepared  without 
containing  a  provision  for  the  costs  of  the  trustees,  for  no  per- 
son would  otherwise  accept  the  office.     It  is  further  objected 
that  Lot  I.  should  have  been  made  subject  to  a   term  of 
years.     But  that  would  have  rendered  Lot  I.  unmarketable : 
it  might  even  have  been  the  ground  of  the  owner  of  that  lot 
being  nonsuited  in  an  action  of  ejectment.    So  long  as  it  is 

(«)  5  Co.  16. 
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subject  merely  to  a  chai^,  it  is  marketable.    In  deeds  of 
indemnity,  it  is  not  usual  to  create  a  term.     The  purchaser 
of  Lot  I.  never  contracted  that  his  estate  should  be  subject 
to  a  term.     The  possibility  of  the  rent-charge  becoming 
vested  in  an  infant  is  provided  against  by  the  power  giveii  to 
the  surviving  trustee  to  appoint  a  new  one,  which  he  could 
be  compelled  to  exercise  in  case  of  refusal.    But  this  incon- 
venience is  inseparable  from  the  grant  of  a  rent-cbaige  in  fee. 
If  it  should  become  vested  in  an  infant  heir,  a  distress  might 
be  made  by  his  guardian.     It  is  said  that  there  is  nothing  to 
invite  the  owners  of  the  annual  payments  to  take  them  in  the 
first  instance  from  the  proprietor  of  Lot  L     But  that  lot 
consists  of  the  mansion  hoUse  and  the  patronage  of  tlie 
church,  and  it  is  more  likely  that  the  proprietor  of  that  lot 
should  be  resorted  to. 


1818. 


CASAMAJOa 

SraouB. 


Mr.  fVeiherellf  in  reply.  The  objection  that  Lot  I.  may 
be  rendered  unmarketable,  is  of  no  force,  if  the  purchaser 
of  that  lot  has  bought  it  subject  to  a  condition  which  may 
have  that  effect.  The  conditions  of  sale  give  him  full  notice 
of  what  the  other  purchasers  have  a  right  to  require.  The 
vendors  have  sold  subject  to  a  condition  which  we  now  re- 
quire tbem  to  perform.  Our  demand  is  against  the  vendors, 
and  if  Lot  I.  is  perfectly  ruined,  that  circumstance  affords 
no  aiigument  against  our  claim.  The  vendors  are  bound 
absolutely  to  exonerate  the  other  lots  from  the  charges  in 
question,  and  for  that  purpose  to  obtain  an  act  of  parliament 
if  it  be  necessary*  Though  the  legislature  would  not  require 
a  charity  to  narrow  its  security,  yet  if  the  vendors  were  to 
bold  out  some  additional  advantage  to  the  charity,  by  com- 
muting their  security  on  this  large  estate,  for  a  better  security 
on  a  soialler.estate,  the  legislature  miglit  be  induced  to  afford 
its  sanclion.  In  this  Court,  referenoes  are  frequently  made 
to  enquire  whether,  even  in  a  case  where  an  infant's  interests 
ve  to  be  affected,  an  act  of  parliament  should  not  be  applied  . 
for.    The  trustees  of  the  charity  would,  if  some  additional 

emolument 
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1818.        emolument  should  be  offered  to  the  charity,  consent  to  ao 
CasamTjor    ^^  ^^^  releasing  the  estates  in  question ;  and  the  vendon  are 

*•  bound  to  purchase  the  exoneration,  if  it  be  practicable.    It 

SraoDs.  .     r 

would  undoubtedly  be  a  breach  of  trust,  if  the  troatees  were 

to  release  without  receiving  an  equivalent;  but  there  is  no 
reason  to  doubt,  that  if  the  legislature  should  be  satisfied 
that  an  equivalent  was  secured  to  them,  they  would  be  com- 
pelled to  release.  Exchanges  of  lands  by  ecclesiastical 
persons,  colleges,  and  other  institutions,  are,  in  atrictaess, 
breaches  of  trust ;  yet  acts  of  parliament  for  effectuating 
them  were  not  uncommon,  before  Lord  Egremonfs  act  (a) 
prevented  the  necessity  of  such  application.  A  private  act 
is  a  mere  conveyance.  If  the  vendors  have  undertaken  to 
procure  a  reldise,  they  are  bound  to  procure  it  at  any  ez- 
.  pence  in  the  case  of  a  private  conveyance ;  why  shonid  they 
not  be  equally  bound  if  it  must  necessarily  be  done  by  act  of 
parliament  ?  It  has  never  been  held,  that  such  a  stipuiacibn 
is  to  be  construed  as  referring  to  private  conveyances  merely. 

But  supposing  the  vendors  are  not  bound  to  obtain  a  com- 
plete exoneration,  the  next  question  is  whether  the  deed 
which  has  been  prepared,  is  the  best  security^  short  of  a 
complete  exoneration.  The  rent-charge  granted  as  an  in- 
demnity is  only  equal  to  the  other  annual  payments,  whereas 
it  ought  to  have  been  of  sufficient  amount  to  cover  all  the 
expences.  The  trustees  are  only  empowered  to  raise  their 
own  expences,  and  not  those  which  may  be  incurred  by  the 
purchasers.  A  covenant  for  payment  of  the  expences  b  not 
sufficient ;  for  the  benefit  of  such  a  covenant  can  only  be  ob- 
tained by  an  action  at  law.  There  shonid  be  a  charge  com- 
mensurate with  the  costs.  In  Bremier  v.  Kitchdl  (6),  it 
was  held  by  Hdt  C.  J.  that  the  heir  of  die  grantee  oC  t 
rent-charge  could  not  main^iin  an  action  of  covenant  ^aiost 
the  assignee  or  lessee  of  the  grantor,  upon  a  covemnt  for 
IMjment  of  the  rent-chaige,  but  only  against  the  grantor  sod 

(«)  55  G#f .  III.  1. 147.  (5)  1  &tt.  198. 
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his  heirs.    In  the  present  case  the  covenant  relative  to. the        1S18. 
costs,  would  not  run  with  the  land,  because  the  grant  makes    qj^^^^.^ 
the  land  liable  to  the  rent-charge  merely,  and  shews  it  to  be  «• 

the  intention  that  it  should  not  be  liable  to  the  costs,  and 
that  the  covenant  was  to  be  merely  personal.  If  the  ven- 
dors will  not  carry  the  condition  into  effect  by  procuring 
the  estate  to  be  released,  it  is  an  incurable  defect  They 
have  contracted  that  the  estate  should  not  be  subject  to 
any  rent-charge.  A  rent-chaige  is  a  defect  of  title.  The 
conditions  amount  to  a  warranty,  and  the  objection  is  the 
same  as  if  the  estate  had  been  sold  as  freehold,  and  had 
afterwards  proved  to  be  leasehold,  in  which  case  the  Court 
would  not  have  compelled  the  purchaser  to  accept  it.  It  is 
a  defect  in  the  quality  of  the  estate. 

Tke  Master  of  tie  Rolls. — My  present  impression  is, 
that  the  vendors  were  not  bound  to  procure  an  act  of  Parlia* 
ment  for  exonerating  the  lands  from  the  annual  payments. 
These  were  not  dormant  incumbrances,  but  incumbrances  of 
the  existence  of  whidi  the  contracting  parties  were  fully 
aware,  and  it  was  distinctly  presented  to  the  view  of  the 
purchasers  that  they  were  incumbrances  of  an  unalieiiable 
nature.  They  purdiased  with  full  knowledge  of  these, fiicts. 
The  owners  of  the  incumbrances  were  no  parties  to  the 
transaction.  The  exoneration  referred  to  must  therefore  be 
taken  to  mean  an  exoneration  as  between  the  purchasers 
themselves.  All  the  purchasers  are  to  remain  liable  as  be- 
tween themselves  and  the  persons  entided  to  the  annual  pay- 
ments, but  as  between  the  different  purchasers,  the  owner  of 
die  first  lot  is  to  pay  the  whole.  An  exoneration  as  to  the 
owners  of  the  annual  payments  could  not  be  contemplated. 
It  is  not  to  be  inferred  from  any  part  of  the  condition  tiiat 
an  exchange  was  to  be  negociated  with,  or  a  bonus  to  be 
offered  to,  the  persons  entitled  to  the  annual  payments,  for 
any  provision  in  lieu  of  them ;  for  the  condition  expressly 
provides  that  the  aonual  payments  are  to  **  be  changed  upon 

and 
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1818.        and  paid  by  the  purchaser  of  l^tl.  only/'     There  is  no- 
"""^^        thins  to  shew  that  any  lands  were  to  be  purchased  for  the 
©•  eharitiesi  or  any  bonus  to  be  given  to  them  for  relinquidinig 

STkoDB.  p^^  ^j  ^j^^j^  security.  The  reasonable  constructioB  is  that 
as  the  whole  esUte  is  subject  to  annual  sums  payable  to  per- 
sons who  are  incapable  of  releasing  them,  they  are  in  fotore 
to  t>e  paid  by  the  owner  of  Lot  I.  only,  and  that  the  par* 
chasers  shall,  as  between  themselves,  do  all  acta  whkk  they 
are  capable  of  doing  for  effectuating  the  exoneration.  That 
is  within  the  terms  of  the  contsact.  Tlie  purchaser  of  Lot  I. 
buys  with  knowledge  that  he  is  to  indemmfy  the  other 
purchasers,  and  to  reimburse  them  all  payments  they  may 
make,  and  all  their  costs*  When  thb  principle  is  once  as- 
certained, the  rest  is  mere  mechanism.  It  is  sufficient  if  the 
burthen  be  thrown  on  Lot  I.,  and  if  the  other  purchasers 
are  protected  against  the  consequences  of  liability  to  the 
annual  payments,  and  agauist  all  the  costs  not  only  of  the 
trustees,  but  of  the  purchasers  themselves  in  consequence 
of  any  neglect  on  the  part  of  TAomsoJi.  They  most  be  in- 
demnified not  only  in  respect  of  the  sums  diej  may  pay  on 
account  of  the  rentcharge,  but  of  all  the  costs.  As  Thom- 
^n,  however,  is  not  now  before  the  Court,  the  question 
relative  to  the  sufficiency  of  the  deed  of  indemnity  cannot 
properly  be  agitated.  For  that  purpose  it  wiU  be  neces* 
sary  that  a  petition  should  be  presented,  bringing  Thmuon 
before  the  Court. 


The  exceptions  stood  over  with  liberty  to  present  a  pe- 
tition for  the  purpose  of  bringipg  Thomson,  die  purchaser  of 
Lot  I.,  before  the  Court. 

1819.  A  petition  having  accordingly  been  presented  by  Schneid^f 

Mmrch  19.      playing  that  Thomson  might  be  ordered  to  perform  the  eighth 

condition  of  sale,  the  matter  was  again  argaed  by  Mr.  If^ 

therdl  and  Mr.  Shadwell  in  support  ot  the  exception,  by 

Mr.  BenyoPf  Mr.  Bell,  and  Mr.  Hodgson  for  the  vendors, 

sod 
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hod  by  Mr.  Preston  for  the  purchaser  of  Lot  I.     It  WM        ISIS. 
cootended  on  behalf  of  the  latter^  that  the  legislature  would    Q^f^MAJoa 
not  ha^e  passed  au  act  of  Parliament  for  throwing  the  wholei     ^    *• 
of  the  annual  payments  on  Lot  I.,  for  there  might  have  been 
an  eviction  of  that  lot  by  a  paramount  title ;  that  in  all  events 
it  was  enough  tor  ThonMn  to  say  that  he  was  not  bound  by 
the  condition  to  execute  any  moro  extensive  indemnity  than 
was  contained  in  the  deed  already  prepaied* 

The  case  stood  for  judgment. 

1S19« 

The  Master  of  the  Rolls. — The  first  quiestion  is,  whe^  jivcA  ts. 
ther  the  condition  is  to  be  Considered  as  referring  to  an  ex- 
oneration ad  against  the  owners  of  the  annual  payments,  or 
merely  to  an  exoneration  ^  between  the  purchasers  them-* 
selves.  I  think  it  must  mean  that  sort  of  liability  which  they 
could  contract  for  ifUer  ae;  It  does  not  express  that  there  is 
to  be  a  complete  exoneration,  and  there  will  inevitably  be 
some  Tisk  ;  but  the  question  is,  what  must  be  taken  to  have 
been  the  meaning  of  these  parties ;  and  whether  it  must  not  . 
be  the  same  as  if  they  had  said  that  as  betwefed  the  puN 
chasers  in  general  and  the  owners  of  the  atinual  payments, 
the  purchasers  are  to  be  liable,  but  that  they  would  do  all  in 
their  respective  powers  to  effectuate  an  exoneration  as  be« 
tweien  themselves.  Considering  the  nature  of  tlie  payments, 
and  the  description  of  [)ersoris  entitled  to  them,  I  think  the 
clause  must  admit  of  the  limited  construction  I  have  put 
upon  it.  It  frequently  happens,  that  on  the  sale  of  an  estate 
which  is  subject  to  a  charge,  for  instance,  that  of  repairing  a 
chancel,  a  stipulation  is  made  that  part  of  the  estate  shall  be 
exonerated  from  it,  but  was  it  ever  contended  that  the  vendor 
Was  bound  in  such  a  case  to  procure  an  act  of  Parliament 
for  exonerating  it  from  the  charge  ?  or  is  there  any  instance  of 
sttch  an  act  having  been  passed  ?  The  Court  must  be  fur- 
nished with  authority  before  it  can  impose  such  an  obligation 
on  a  vendor.    Of  tlie  two  constructions  of  which  the  bon- 
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ISia.  dition  it  capable,  tbU  appears  to  me  the  moat  natural  aad 
obvious,  and  tbooj^  there  will  not  for.  all  purposes  be  aa 
exoneration  of  tlie'lots  b  question,  they  will,  in  substance, 
and  for  mo^t  purposes,  be  effectually  exonerated. 

Supposing  then,  that  indemnity  and  arrai^ement  were  in- 
tended, another  question  arises,  whether  the  proposed  deed 
suiEciently  answers  those  purposes  i  The  purchasers  are  un- 
doubtedly entitled  to  the  best  protection  which  the  vendors 
can  give  them,  and  the  question  is,  whether  the  deed  which 
has  been  prepared,  does  afford  that  protection  ?  Schmder 
stood  in  a  very  singular  predicament  He  was  no  party  to 
the  order  of  reference  for  settling  the  deed  of  indemnity,  and 
had  therefore  no  opportunity  of  suggestii^  objections  to  its 
provisions.  Considering  it  to  be  a  deed  by  which  his  estate 
was  to  be  protected  against  annual  payments,  amounting  to 
140/.,  it  is  reasonable  that  he  should  have  an  opportunity  of 
discussing  any  objections  to  which  he  might  consider  the  deed 
as  being  liable.  The  question  now  is,  whether  the  deed  is 
free  from  objection  i  The  Coiirt  cannot  be  called  on  to  set- 
tle the  deed,  and  to  prescribe  the  form  in  which  it  should  be 
worded.  If  there  be  any  ground  for  supposing  that  it  might 
have  been  more  accurately  framed,  the  question  will  be,  whe- 
ther Schneider  should  not  have  an  opportunity  of  going  before 
the  Master  to  obtain  a  more  complete  indemnity?  It  is  ob- 
jected that  the  rent-charge  granted  as  an  indemnity,  is  a  rent 
chaise  in  fee,  and  not  for  a  term  of  years.  I  think,  how- 
ever, that  had  it  been  granted  for  a  term,  it  would  have  been 
objectionable,  for  then  the  indemnity  would  have  been  tem- 
porary, though  the  charge  is  perpetual.  It  is  more  correct 
that  the  indemnity  should  be  co-extensive  in  quantity  of  es- 
tate with  the  charges  against  which  the  purchasers  are  to  be 
protected.  A  perpetual  rent  charge  has  been  granted  in  fee- 
simple  issuing  out  of  lands  of  sufficient  value,  with  a  power  o( 
distress  and  of  perception  of  rents  in  case  of  non-payment 

Another 
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Another  objection  is  made,  and  which   I  think  desetireB        ISlS. 
ifcirther  consideration.     It  is  said  not  to  be  suflkient  that  the    CAiAMAioa 
hidemnifjiiig   rent  charge  should  be  only  co-extensive    in 
ankoant  with  the  original  annual  t^ym^n^-     How  are  die 
purchasers  to  be  indemnified  by  an  annud  sum  of  140/. 
against  not  only  other  annual  payments  amounting  to  140/. 
but  all  the  costs  which  may  be  occasioned  by  thie  claims 
to  be  nkade  upon  them  ?    They  are  not  to  call  on  TAomson  for 
payment  till  payment  shall  be  enforced  against  themselves. 
They  arq  first  to  resist  the  deniand.    The  resistance,  and  th6 
distresses  to  be  made  upon  them,  must  necessarily  produce 
expence:     Every  stage  must  occasion  expencie.    There  may 
be  miich  expence  id  ascertaining  the  heir  at  law  of  the  sur- 
viving trustee,  who  is  to  convey  on  the  appointment  of  new 
trustees.     It  is  diflicult  to  say,  considering  the  possible  ex- 
tent to  which  litigation  may  go,  that  the  pdrchasers  are  suffi- 
ciently indemnified  by  the  grant  of  a  rent  charge  of  equal 
amount  with  the  annual  sums  charged  on  the  whole  estate. 
The  costs  are  directed  to  be  paid  out  of  the  rent  charge,  and 
yet  it  is  only  to  the  amount  of  140/.  a  year.    What  objection 
would  there  be  to  grant  the  right  of  distraining  for  the  140/* 
and  all  necessary  costs  ?     The  purchasers  would  then  have  a 
complete  security.     It  is  for  the  consideration  of  the  Master 
whether  he  ought  not  to  extend  the  indemnity  to  cover  every 
ultra  liability.    There  is  some  doubt  whether  there  should 
not  h6  a  greater  numbetr  of  trustees.    There  may  be  con- 
siderable inconvenience  if  the  trustees  should  be  out  of  the 
kingdom.      Notice  is  required  to  be  given  by  the  trustees  to 
the  owner  of  Lot  I.,  before  the  rent  charge  can  be  levied^ 
Tbb  may  be  attended  with  considerable  inconvenience  in  the 
case  of  a  trustee  being  out  of  the  kingdom,  or  in  the  case 
of  the  survivor's  dying  and  leaving  an  infant  heir.     In  such  a 
case,  and  also  in  the  possible  case  of  a  total  extinction  of  the 
heirs  of  the  surviving  trustee,  what  is  the  situation  of  the 
purchasers  i    The  nomination  of  new  trustees  is  to  be  by 
the  survivor,  or  the  heir  of  the  survivor,  without  the  concur* 
fence  or  approval  of  the  parties  materially  interested,  who  are 
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^^^^'  thus  t6  hare  trustees  put  upon  them  for  the  execution  of  tbi^ 
Caiamajor  important  trust.  There  should  be  some  securi^  against 
Strodb.  ^^^  contingenciesy  by  the  appointment  of  a  greater  number 
of  trustees,  or  by  having  them  from  time  to  time  renewed. 
The  question  is,  whether  there  should  not  be  some  modifica- 
tion of  the  deed  on  these  points,  and  whether  the  notice  for 
levying  the  rent  ch/irge  should 'not  be  by  some  purchaser  who 
is  called  on  to  pay,  but  before  he  has  been  actually  com- 
pelled, and  whether  it  should  not  then  be  imperadve  on  the 
trustees  to  act  upon  the  notice  by  rabiog  tlie  money  required  i 
Tliese  are  circumstances  which  appear  to  me  to  deserve  coq- 
sideration.  These  observations  have  occurred  to  me  on  a 
perusal  of  the  deed.  I  do  not  say  what  weight  bdoogs  to 
tliem,  or  that  they  are  the  only  observations  arising  out  of  it. 
The  deed  is  in  general  well  adapted  for  the  purposes  to  be 
answered  by  it,  but  it  may  require  to  be  modified.  I  think 
that  the  eighth  condition  should  have  the  limited  construction 
I  have  put  upon  it,  but  that  it  entitles  the  purchasers  to 
every  possible  indemnity  which  a  conveyance  can  give  them. 


''  His  Honour  doth  order,   that  the  exception  taken  by 

Schneider  to  the  Master's  report  of  the  7th  of  Majf, 

18 17,  so  far  as  relates  to  the  title  of  the  premises  purchased  by 
him,  be  over-ruled  ;  and  it  is  ordered,  that  it  be  referred  back 
to  the  Master  to  review  his  report  dated  the  3d  of  Marc/i, 
1817,  as  to  approving  of  the  deed  of  indemnity  in  the  pe- 
tition mentioned  :  and  it  is  ordiered,  that  the  said  Master  do 
revise,  and  if  he  shall  judge  necessary,  alter  tlie  said  deed  in 
such  manner  as  the  said  Master  may  think  proper :  and  it  is 
ordered,  that  the  said  P.  Thomson  do  perform  the  said  eighth 
condition  of  sale  in  the  petition  mentioned,  for  causing  the 
annual  payments  in  the  petition  mentioned,  to  be  charged 
upon  and  paid  by  the  owners  of  Lot  I.  only,  by  executing 
such  deed  of  indemnity  when  so  revised  or  altered,  or  as 
finally  settled  by  the  said  Master  as  he  shall  direct." 
[Rfg.  Lib.  A.  1818,  Fol.  1896.] 
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WALTER  V.  HODGE.  f  ^'^"• 

June  19, 
Jiiiy  1,  6,  tl. 

THIS  suit  was  instituted  by  the    residuary  legatees  of  To  a  bill 
Robert  Piercy  Hodge  against  his  executors,   one  of  widow,  who 
-whom  was  Martha  Hodge  his  widow,  for  an  account  of  his  l^^^^JJ^l^ 
personal  esute  ;  and   the  only  question  was  respectiog  the  teuton,  for  «n 
right  of  the  defendant  Martha  Hodge,  to  netain,  for  her  own  personal  et- 
benefit,  a  sum  of  600/.,  under  the  followiog  circumsUnces.  ^^^^tJ^tr 

The  bill  charged  her  with  having  possessed  bank  notes  and  stetiDg  that 
^  ^  '^  the  testator, 

ready  money  of  the  testator,  which  were  in   his  dwelling  shortly  before 

house  8t  the  time  of  his  decease,  to  a  considerable  amount,  her  banknotes 

By  her  answer  she  stated,  that  the  testator  some  short  time  ^^^^J^g, 

before    his    death,  gave  to  her  a  book  containing     bank '^  they  were 

notes,  to  the  amount  in  the  whole  of  600/.  or  thereabouts;  priTatense, 

that  at  the  time  he  gave  her  the  bank  notes,  he  informed  her  ^e^emTto 

that  they  were  for  her  own  private  use,   and  that  he  gave  ^^i"  ^<>'>««t 
.  ,  t.  1  ,  *         her  own  dis- 

them  to  her  to  be  at  her  own  disposal,  or  used  expressions  ponl,"  and 

to  that  effect;  tliat  she  did,  during  the  testator's  life-time,  claiming  them 

expend  in  various  ways  some  part  of  the  bank  notes,  and  that  pa^ljite  p^"per- 

at  the  time  of  his  death,  some  of  them  remained  in  her  pos-  ty.    k  witness 

session ;  that  she  considered   such   bank  notes  as  her  own  lowing  ac- 

separate    property,    expended  them    for   her    own    private  ^^^ction:^ 

use,  and  was  wholly  ignorant  that  they  legally  were  the  pro-  *****  *^«  *"• 

,  i-  I  •     1      I  '  talor  first  gave 

perty  of  the  testator  at  the  time  of  his  deaih,  but  considered  his  wifeanote- 
the  same  as  her  own  exclusively;  and  she  submitted  to  the  ^rt  of^the""*^ 
judgment  of  the  Court,  that  under  these  circumstances,  such  "^'jtJjV"/*"*^' 

bank  notes  so  given  to  her  were  her  own  separate  property,  thing  shonld 

happen  to  him, 

the  contents  of 

the  note-cw(e  were  to  be  her's,"  and  shortly  afterwards,  on  the  same  day,  gave 

her  other  bank  notes,  saying,  '*  these  are  to  be  your's  also,"  bat  the  witness 

did  not  state  the  amonnt  of  the  notes. 

Held,  that  the  wife  was  not  entitled  to  the  6002.  either  as  a  dcnaii*  morttM 
eauii,  or  as  an  absolute  gift  by  her  husband  to  h^r  separate  use,  the  most  clear 
and  satisfactory  eyideuce  being  necessary  to  establish  it  either  as  the  one  or  the 
other 

Whether  it  was  competent  to  the  wife,  after  the  statement  and  claim  in  her 
answer,  to  give  eyidcnce  to  establish  the  gift  as  a  donutio  morii§  cousd,  futrrtf 

and 
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and  were  not  the  property  of  the  testator  at  the  tune  of  Jib 
death ;  and  that  the  defendant  ought  not  to  be  caDed  apo« 
to  accouqt  for  the  same. 

Jlice  Mason  deposed,  that  being  on  a  vifflt  at  the  testator's 
bouse,  she  was  present  and  saw  the  testator  take  oat  of  h» 
coat  pocket  and  deliver  into  the  defendant's  hands,  a  black 
leather  note-case,  containing  some  Bank  of  England  aolea ; 
that  theywere  so  delivered  about  eleven  dajs  prior  to  the 
testator's  death,  and  that  when  he  so  dclifcred  them,  be  toid 
the  defendant,  Martha  Hodge,  in  the  hearing  of  the  witDess, 
that  if  any  thing  should  happen  to  the  testator,  Ae  contents 
of  the  note-case  were  the  defendant's.    The  witness  stated, 
that  she  could  depose  that  the  contents  of  the  note-case  con- 
sisted of  Bank  of  England  notes,  because,  on  the  defendant's 
opening  the  note-case  almost  immediately  afterwards,  to  put 
in  other  Bank  of  England  notes,  as  afterwanis  mentioned, 
the  witness  saw  some  Bank  of  England  notes  in  such  note- 
case; that  the  testator  had  on  the  same  day  on  which  he 
delivered  the  note-case  and  bank  notes,  been  to  the  Bank  of 
England  for  tha  purpose  of  selling  out  and  that  he  did  sell 
out  some  part  of  his  property  in  the  funds;  and  it  being  then 
a  rainy  day,  and  the  testator  being  wet  with  the  rain,  he  look 
off  his  coat  and  delivered  it  to  the  witness  immediately  after 
he  had  given  the  note-case  and  bank  notes  to  the  defendant; 
that  instantly  after  he  had  delivered  his  coat  to  the  witness, 
he  took  some  other  Bank  of  England  notes  out  of  bis  coat 
pocket  and  delivered  them  to  the  defendant,  at  the  same 
time  saying  to  her,  in  the  deponent's  presence  and  heaiii^, 
♦*  These  are  to  be  your's  also;"  tliat  tlie  defendant  then 
opened  the  note-case  and   placed  in  it  the  last-mentioned 
bank  notes ;  that  the  testator  was  at  that  tinier  and  bad  been 
for  some  time  previous,  in  a  poor  or  indifferent  state  of 
health.    The  witness  stated,  that  she  understood  by  d&e  ex 
pressions  used  by  the  testator,  that  he  intended  that  the  de* 
fendaut  was  to  have  and  keep  the  note  case  and  all  the  bank 
potes  for  her  own  use,  in  case  of  th^  testator's  death. 

At 
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At  the  bearing  of  the  cause  on  the  14lh  of  Jlfay,  ldl6,        1^18- 
the  uaual  decree  was  made  for  an  account  of  the  testator's      Waltb* 
personal  estate  possessed  by  the  defendants,  and  the  plaintiffs       „^ 
having  brought  ui  before  the  Master  a  cliaige  against  the 
defendant  Martha  Hodge,  for.  the  G002.  in  question,  which 
she  claimed  as  a  donatio  moriu  causa,  an  order  was  made  on 
the  22d  of  MarcA,  1817,  that  the  Master  should  be  at  li- 
berty to  make  a  separate  report  as  to  the  personal  estate  of 
the  testator,  possessed  by  the  defendant  Martha  Hodge.  The 
Master  having  accordingly  made  a  separate  report^  in  which 
he  did  not  charge  the  defendant  with  the  600/.  the  amount  of 
the  bank  fiotes  possessed  by  her,  the  plaintiffs  took  an  excep- 
tion to  his  report. 

Mr.  Hart  and  Mr.  Wingfidd  in  support  of  the  exception. 
The  Master's  report  proceeds  on  the  supposition  that  the 
delivery  made  to  the  defendant  was  a  Donatio  mortis  causa; 
but  in  order  to  constitute  a  valid  donation  of  that  description, 
the  donor  must,  in  the  expectation  of  death,  deliver  the  sub* 
ject  to  the  donee,  on  condition  of  its  being  restored  to  him 
b  case  of  his  recovery.  Here  the  notes  were  put  into  the 
defendant's  hands  to  do  as  3he  pleased  with,  and  without 
being  subject  to  any  condition. 

Mr.  Bell,  Mr.  Shadwell,  and  Mr.  Girdlestone,  for  the  re- 
port, contended,  that  it  was  sufficient  if,  when  the  gift  was 
made,  the  testator  contemplated  his  death;  and  that  the  form 
of  words  by  which  it  b  made  was  immaterial.  And  they 
referred  to  the  definition  of  a  Donatio  mortis  causA,  in  Jus^ 
timan*s  Institutes  (a).  '^  Mortis  causi  donatio  est,  qus  prop- 
ter mortis  fit  suspicionem  :  cum  quis  ita  donat,  ut  si  quid 
humanitiM  ei  contigisset,  haberet  is  qui  accepit.  Sin  autem 
supervtxisset  is  qui  donavit,  reciperet''  They  also  referred 
to  the  following  definition  in  Bracton  (b):  Mortis  causa  dO' 


.^j 


(c)  Lib,  II.  iU.  VII.  1.  (fi)  Lib.  II.  t.  26. 

natio 
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1818.       natio  potest   esse  multiplex,  ut  si  quis  contempiatiooe   vel 
yj^^j^      suspicione  mortis  .alicui  dat,  cujusmodi  dooationes  sa^  Bunt 
^'  ab  apgrotantibtts,  vel  ab  eis  qui  m  aciem  sunt  ituri,  vcl  peregr^ 

profecturi,et  in  se  tacitam  habent  conditionem,  ut  bujusmodi 
donationes  revocentur  si  aegrotus  convaluerit,  si  miles  ab  acie 
redierit,  si  nauta  a  navigatione,  et  peregrious  a  per^rinatioiBe." 
It  cannot  be  denied  that  in  the  present  case  there  was  a  con- 
ttmplatio  or  suspicio  moriis ;  the  testator  was  ill  when  the  gift 
was  made,  and  he  died  eleven  days  afterwards.  Th^  cmcs 
of  Ward  v.  Turner  (a),  and  Hill  v.  Chapman  (b),  were  also 
referred  to. 

Jidfi.  rA€  Master  of 'the  Rolls.— From  the  proceeding* 

I  collect  that  the  plaintiffs  were  unable  to  fix  tlie  defendant 
Mrs.  Hodge,  with  the  receipt  of  the  bank  notes,  except  from 
her  answer.  The  decree  is  drawn  up  on  reading  the  answer; 
those  parts  of  it  therefore  which  are  favourable  to  her  must 
be  taken  into  consideration,  as  well  as  those  which  are  unfa- 
vourable to  her  claim.  The  question  depends  on  the  ac- 
count of  the  transaction  given  by  the  defendant,  and  by  tlie 
witness  jilice  Mason,  there  being  no  other  material  evidence 
on  the  subject.  The  answer  represents  it  as  an  absolute  gift 
to  take  effect  immediately,  and  does  not  contain  a  word  to 
shew  that  it  was  conditional,  ahd  to  depend  on  the  testator  s 
^  death,  or  that  any  intention  was  expressed  by  him  that  the 
eqjoyment  of  it  should  be  postponed  until  that  event.  On 
tfie  contrary,  it  is  stated,  that  Mrs.  Hodge  was  to  have  power 
to  dispose  of  the  bank  notes  immediately ;  and  she  admits 
that  she  did  in  point  of  fact  dispose  of  part  of  them  before 
the  testator's  death.  The  account  given  by  Alice  Mason  dif* 
fers  from  that  given  by  the  answer  in  some  very  material 
points.  Tlie  defendant  represents  the  whole  of  the  bank 
AOtes  as  having  been  contained  in  the  book,  and  that  they 
formed  one  entire  gift;  the  witness,  JlKce  Mason,  on  the 
other  hand,  represents  that  there  were  two  gifts  with  an  in- 

,  («)  «  F«.  431.  .      (A)  t  Bm.  C.  C.  61t. 
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terval  between  Aem ;  that  the  testator,  after  the  first  gift,     *  IS  IB. 
took  off  his  coat,  and  then  delivered  other  bank  notes  to  the      i^^i^tek 
defendant,  which  she  placed  in  the  book  he  had  before  given  ^' 

to  her.  A  more  material  variation  is,  that  the  witness 
Mason  alone  introduces  words  making  tte  gift  conditional, 
*'  if  any  thing  should  happen  to  him,**  evidently  alluding  to 
his  death. 

It  is  clear,  that  a  person  setting  up  a  parol  gift  of  this 

nature,  not  contained  in  any  will,  must  make  out  a  clear  and 

satisfactory  case.      Aud  the  question  is,    considering  these 

contradictory  representations,    whether  that  is  done  in  the 

present  instance*      If  the  claim  of  Mrs.  Hodge  is  to  rest 

solely  on  thd  account  given  by  herself,  it  is  an  absolute  gift 

by  a  husband  to  his  wife  during  the  coverture,  without  the 

intervention  of  a  trustee,  and  which,  under  the  circumstances 

of  this  case,  it  would,  I  apprehend,  be  difficult  to  support. 

The  defendant  does  not  by  her  answer  claim  it  as  a  Donatio 

mortis  causA,  but  as  an  immediate,  absolute,  and  uncondi^ 

tional  gift  of  property  to  her  separate  use.     It  is  not  until 

the  Master  is  proceeding  to  take  the  account,  that  she  claims 

it  as  a  donatio  mortis  causa.     Whether  it  was  competent  to 

her  to  addace  evidence  in  support  of  a  claim  different  from 

that  which  ^he  had  made  by  her  answer,  is  a  very  questionable 

point ;  and  there  is  on  that  account  a  difficulty  in  limine  in 

receiving  the  evidence  of  Alice  Mason,  without  a  case  being 

laid  for  it  in  the  pleadings.     Her  .testimony,  however,  if 

taken  alone,   does  not  prove  what  can  support  the  claim. 

She  does  not  state  the  amount  of  the  notes,  whether  it  was 

five  pounds  or  five  hundred.     She  says  there  were  two  dis^ 

tinct  gifts,  the  second  being  made  by  the  words,  **  Tliese  also 

are  to  be  your's."    According  tq  her  account  the  gift  seems 

to  have  been  conditional,  and  the  question  would  be,  whether 

it  falls  within  the  description  of  a  donatio  mortis  causa. 

I  have  looked  through  the  cases  on  that  subject,  which  are 
not  very  uumerous-     Some  of  these  come  near  the  present, 

without 
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161 8.        without  being  quite  similar  to  it.     Those  which   tesem* 
.  hie  it  the  most  are  Lawson  v.  Lawson  (a)  and  MUkr   r. 


V.  Miller  (6).    Some  passages  in  Lawson  v.  Lawson ^  reapecting 


Honaa. 


which  Lord  Hardwiche  felt  a  diflSculty  (c\  are  explained  in 
Tate  V.  Hubert  (d)  on  a  reference  made  by  Lord  LemgA- 
borough  to  the  Registrar's  book.  The  whole  doctrine  re- 
specting donationes  mortis  causd  was  discussed  by  Lord 
Hardwiche  in  Ward  v.  Turner  {e\  in  which  he  decided  that 
there  must  be  a  delivery  by  the  donor.  The  gift  most  also 
be  conditional,  dependmg  on  the  event  of  the  donor's  death. 
The  judgment  of  Lord  Loughborough  in  T<nt  v.  Hilbert, 
removed  the  difficulties  which  had  before  occurred,  relative 
to  the  definition  of  this  species  of  gift;  and  his  Lorddiip 
in  that  case  determined  against  the  claims  of  the  donees, 
because  the  gifts  were  made  to  take  effect  immediately, 
and  had  no  reference  to  the  death  of  the  donor. 

In  Ward  v.  Turner,  Lord  Hardwiche  laments  that  the 
statute  of  frauds  which  subjected  nuncupative  wilW  to  so 
many  restrictions,  did  not  abolish  gifts  of  this  description. 
They  may  undoubtedly  lead  to  great  abuses,  and  may  be 
made  the  means  of  evading  the  provisions-  of  the  statute. 
Lord  Hardwiche  seemed  to  think  that  one  witness  was  not 
sufficient,  and  that  if  there  was  a  doubl  on  the  question  of 
fact,  he  would  send  it  to  an  issue.  But  he  ultimately  de- 
cided the  case  on  the  ground  that  there  was  not  a  complete 
delivery. 

In  the  present  case  it  is  clear  from  die  answer,  that  this 
gift  has  not  the  requisites  of  a  donatio  mortis  caus&.  It  was 
not  to  depend  on  the  testator's  death;  and  though  an  inference 
might  be  raised  in  some  cases  that  death  was  the  event  on 
which  the  gift  was  intended  to  operate,  although  it  vras  not 
so  expressed,  there  is  no  sufficient  ground  for  such  a  con- 
elusion  in  the  present  case.    The  testator,  on  the  same  day 

(«)  1  P.  HTmi.  441,  (d)  S  Vet.  jun.  ISO. 

•  (*)  3  P.  Wnu.  61t.  («)  S  Ves.  431. 

(c)S  Ves.  441. 
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^od  which  appears  to  have  been  rain j,  was  able  to  leave  his  1818. 
house  on  an  occasion  of  business,  namely,  to  make  a  transfer  w][^2!! 
of  stock;  on  his  return  he  took  the  bank  notes  in  question  «• 

put  of  his  pocket,  and  gave  theii^  (o  his  wife,  with  a  declar 
ratiop  that  she  was  to  apply  them  to  her  separate  use.     She 
understands  him  to  refer  to  a  present  and  iipmediate  appljca-r 
tion  of  them,  and  accordingly  converts  part  of  them  to  her 
own  use,  without  waiting  for  bis  death.    That  event  does  not 
seem  to  have  been  in  his  contemplation.     The  evidence  of 
^lice  Mason  is  very  loose.    Though  she  Speaks  of  a  con- 
ditional gift,  she  proves  nothing  with  regard  to  the  subject  of 
itj,  except  that  it  was  of  some  bank  notes,  but  the  amount  of 
which  she  does  not  state.     Her  statement  materially  diifers 
from  that  of  the  defendant.    In  a  case  of  this  description, 
where  there  must  be  much  caution  in  establishing  a  prece-f 
dent,  I  cannot  consider  that  the  defendant  has  satisfactorily 
made  out  her  claim.     The  utmost  that  could  be  done  for  her 
would  be  to  give  her  an  opportunity  of  trying  the  question  at 
law  in  an  issue.     3ut  my  difficulty  is,  whether  I  can  attend 
to  the  evidence  in  support  of  that  which  was  not  put  in 
issue  by  the  answer  {    I  do  not  see  how  1  could  receive  it. 
But  as  that  point  was  not  argued,  I  will  not  preclude  counsel 
frotA  speaking  to  it.    Unless,  however,  that  difficulty  can  be 
removed,  the  exception  must  be  allowed. 


Mr.  Bell,  Mr.  Shadwell,  and  Mr.  Girdlestone,  now  ar«  j^y  g. 
gued  that  this  was  a  good  gift  by  the  husband  to  the  separate 
use  of  the  wife.  It  is  not  necessary  that  the  husband  should 
contract  or  engage  with  any  other  person.  In  M*Lean  v. 
I^ngUmds  (a),  Lord  Alvanley  decided  against  the  claim  of 
the  wife,  becausent  rested  merely  on  evidence  of  declarations 
pf  an  intention  to  give,  without  any  actual  gift ;  but  it  was 
not  denied  in  that  case  that  a  gift  might  be  made  by  a  husband 
to  his  wife,  without  the  intervention  of  a  trustee.    Lord  Al^ 

(a)  5  V€S.n. 

vanity 
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1818.        vanhf  said  that  nothing  less  would  do  than  a  clear  irrevocab/e 
gift  either  to  some  person  as  a  trustee,  *^  or  some  clear  and 
V.  distinct  act  of  the  husband,  bj  which  he  divested  himself  of 

^^^''  his  property,  and  engaged  to  hold  it  as  a  trustee  for  the  se- 
parate use  of  his  wife."  In  Lucas  v.  Lucas  (a\  Lord  Hard- 
wicke  held,  that  a  transfer  of  South  Sea  Stock  by  a  busbamf 
into  the  name  of  his  wife,  was  good  against  the  husband,  and 
ssud,  ''  that  in  this  Court  gifts  between  husband  and  wife  had 
often  been  supported,  though  the  law  does  not  allow  the 
property  to  pass."  A  Court  of  Equity  acknowledges  and 
establishes  contracts  between  husband  and  wife.  It  is  clearly 
settled,  that  in  this  Court  a  provision  for  a  wife  will  be  sup- 
ported, although  it  is  made  without  the  intervention  of  a 
trustee.  In  Rich  v.  Cockell  (6),  the  Lord  Chancellor  stated 
it  to  be  perfectly  settled  diat  a  husband  may  in  this  Court, 
be  a  trustee  for  the  separate  use  of  his  wife. 

Mr.  Hari  and'Mr.  WingjUldj  contri.  In  Lucas  v.  Lucas, 
the  investment  was  in  the  name  of  the  wife.  She  had  the 
legal  interest,  and  which  could  not  be  brought  back  without 
the  assistance  of  the  Court.  With  regard  to  McLean  v. 
Longlands,  there  does  not  exist  in  this  case  that  "  clear  and 
distinct  act"  to  which  Lord  Ahanley  there  alludes.  Here  is 
no  deed,  nor  evidence  of  any  act  inter  vivas. 

Jwiy  91.  The  Master  of  the  Rolls. — I  have  examined  all  the 

cases  which  have  been  referred  to  on  the  subject  of  gifts  by 
husbands  to  the  separate  use  of  their  wives,  and  1  cannot 
arrive  at  the  conclusion  that  there  is  sufficient  evidence  of 
such  a  gift  in  this  case.  I  will  shortly  advert  to  the  autho- 
rities, to  shew  that  I  do  not  deny  that  a  gift  by  a  husband  to 
his  wife's  separate  use  may  be  supported  in  this  Coort,  but 
that  the  evidence  is  not  sufficient  to  bring  the  present  case 
within  the  principle  of  those  authorities.      In  McLean  v. 

[a)tAtk.Vro.  {6)9Fm.S75. 

Long/ands, 


CASES  IN  CHANCERY.  453 

Longlands,   die  Court  did  not  thbk  there  wa^  sufficient        ISIS, 
ground  for  directbg  an  issue  to  try  the  wife's  claim.    That      Salter 
case  was  mentioned  to  shew  that  a  gift  by  a  husband  to  hit  v'* 

wife  might  be  supported,  for  if  it  could  not,  it  would  have 
been  unnecessary  to  advert  to  the  evidence,  or  to  decide  the 
case  on  the  ground  of  its  insufficiency.     Lord  Ahanky  there 
expressed  himself  thus : — **  The  only  point  on  which  I  enter- 
tain any  doubt  is  as  to  the  gift,  but  I  do  not  think  there  it  suffi-^ 
<:ient  ground  to  direct  an  issue.    Nothing  less  would  do  than 
a  clear  irrevocable  gift  either  to  some  person  as  a  trustee,  or 
some  clear  and  distinct  act  of  the  husband,  by  which  he  di« 
vested  himself  of  his  property,  and  engaged  to  bold  it  as  a 
trustee  for  the  separate  use  of  his  wife.''    That  is  the  general 
doctrine,  as  stated  in  one  of  the  latest  cases  on  this  subject. 
There  are  other  decisions  to  which  I  do  not  advert,  as  thej 
only  determine  that  a  wife  may  in  this  Court  acquire  separate 
property,  and  that  the  husband  may  be  a  trustee  for  her. 
Another  case  cited  was  Lucas  v.  Lucdi  (a),  in  which  Lord 
Hardwicke  said,  that  in  this  Court  pfts  between  husband  and 
wife  had  often  been  supported,  though  the  law  does  not  allow 
the  property  to  pass,  and  he  adds,  that  it  was  so  determined 
in  the  cfse  of  Mrs.  Hungeffard,  and  in  Lady  Cooper's  caie, 
before  Sir  Joseph  JthfU^  where  gifts  from  Lord  Cowper  in 
his  life^time  were  supported,  and  reckoned  by  this  Court  as 
part  of  the  personal  estate  of  Lady  Cowper,    In  Slanmng 
V.  Style  (6),  the  husband,  who  was  a  farmer,  had  allowed 
his  wife  to  dispose  and  make  profit  of  certain  articles  of  the 
produce  of  his  farm  for  her  separate  use,  by  way  of  pin 
money,  and  had  borrowed  lOOL  part  of  her  savings,  which 
after  his  death  she  claimed  to  have  repaid  to  her.    And  Lord    > 
Talbot  decreed  that  she  was  well  entitled  to  come  in  for  it 
as  a  creditor,  observing,  *^  that  the  Courts  of  Equity  had 
taken  notice  of  and  allowed  femes  covert  to  have  separate  in- 
terests by  their  husband's  agreement^  and  this  100/.  being 

(n)  1  Aik,  Sra.  (6)  3  P.  /r«f.  3S4. 
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1818.  the  wife's  savings,  and  there  being  evidence  thai  the  husband 
^^^  agreed  thereto,  it  seemed  but  a  reasonable  encouragement  to 
^^""^^  the  wife's  frugality;  and  such  agl^eHient  would  be  of  little 
"*'^®"'  avail  were  it  to  determine  by  the  husband's  death ;  that  it  was 
the  stroi^est  proof  of  the  husband's  consent  that  the  wSt 
diould  have  a  separate  property  in  the  money  arising  by  these 
savings,  in  that  he  had  applied  to  hci^,and  prevaikd  wiAber 
to  lend  him  this  sum,  in  which  case  he  did  not  lay  clwm  to 
it  as  his  own,  but  submitted  to  borrow  it  as  her  money." 
In  Rich  V.  Cocketl  (a),  Lord  Eldon  stated  that  «it  is  perfectly 
settled  that  a  husband  may,  in  this  Court,  be  a  trustee  fof 
the  separate  use  of  his  wife."  The  cases  cited  on  the  former 
argument  seem  to  have  proceeded  on  a  contrary  supposition. 
In  Miller  v.  Miller  (6),  Sir  Joseph  J%//  says,  '*  The  gift  of 
the  600/.  was  a  donatio  causA  mortis,  which  operates  lis  such, 
though  made  to  a  wife,  for  it  is  in  nature  of  a  I^acy ;"  and 
in  Lawson  v.  Lawson  (c),  the  same  learned  Judge  held,  Aai 
the  delivery  of  a  pyrse  by  the  husband  to  his  wife  was  good, 
'*  and  must  operate  as  donatio  causA  mortis,  tU  res  maps  w- 
leat,  8fc.  because  otherwise,  one  could  not  give  to  his  own 
wife."  It  is  unnecessary  to  observe  on  the  rule  of  the 
common  law,  which  prevents  a  man  from  making  a  gift  to 
his  wife  durmg  the  coverture.  It  is  thus  stated  by  IMtle- 
ton  (d) ;  *^  A  man  may  not  grant  nor  give  his  tenements  to  AiV 
'  wife  during  the  coverture,  for  that  his  wife  and  he  be  hot 

one  person  in  the  law."  And  Lord  Coke,  m  commenting  on 
tliis  passage  (e)  says,  **  This  opinion  is  clear,  for  by  no  con- 
veyance at  the  common  law  a  man  could,  during  the  cover- 
ture, either  in  possession,  reversion,  or  remainder,  limit  an 
estate  to  his  wife."  All  the  cases  referred  to  are  instanced  of 
the  exceptions  which  are  made  in  this  Court  to  the  general 
rule  of  law,  and  they  are,  chiefly,  cases  relating  either  to 
paraphernalia,  or  trinkets,  or  to  pin  money,  and  savings  arising 


(«)9F«.575.  (lO  Sert.  168. 

(6) 3  P.  IVvtB.  $56.  {e)  O.  UU.  tlS  «. 

(t)  I  P.  H'm«.  441. 
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from  it       Lucas  V.  Lacat  is  the  only  case  cited  which  was       l8tS» 
an  iostance  of  direct  gift  by  the  husband  to  the  wife.    lo      ^^^^^ 
that  case  the  South  Sea  Stock  was  transferred  by  the  hosband  v. 

into  the  name  of  his  wife.  It  was  considered  m  amonntbg 
to  an  agreement  by  the  husband  that  he  would  be  a  trustee 
of  the  stock  for  her*  That  case  seems  to  fall  within  Lord 
Alvanley\  principle^  that  diere  must  be  a  dear  and  distinct 
act  of  the  husband  by  which  he  engaged  to  hold  it  as  a 
trustee  for  the  separate  use  of  his  wife.  The  question  then 
is,  whether  such  a  dear  and  distinct  act  is  established  in  the 
present  case  ?  The  claimi  as  stated  by  the  answer,  is  very  , 
suspicious.  The  accounts  given  by  the  defendant  and  by  the 
witness  Alice  Mason  are  qtute  contradictory;  the  former 
stating  the  transaction  to  have  been  an  absolute  gift  to  take 
effect  immediately,  the  latter  as  a  conditional  gift  of  some- 
thing (but  of  what  in  particular  she  is  ignorant)  to  take  eflect 
in  case  any  thing  should  happen  to  the  donor.  To  which  of 
them  is  the  Court  to  give  credit?  If  I  were  to  hold  that  this 
was  an  immediate  and  absolute  gift  by  the  testator  for  the 
separate  use  of  his'  wife,  my  determination  must  be 
founded  on  the  testimony  of  the  wife  herself,  and  in  opposi- 
tion to  that  of  another  witness.  In  a  case  of  this  sort,  the 
Court  always  expects  the  most  clear  and  satisfactory  evidence ; 
and  a  mere  delivery  by  a  husband  to  his  wife  is  far  from  being 
conclusive,  the  possession  of  the  wife  being  in  general  the 
possession  of  the  husband.  The  defendant,  after  her  hus- 
band's death,  sets  up  a  parol  gift  of  part  of  his  property^ 
supported  principally,  if  not  altogether,  by  her  own. evi- 
dence. I  am  of  opinion  that  the  Court  cannot  give  effect 
to  it,  and  consequently  that  the  exception  to  the  report  of 
the  Master,  who  has  omitted  to  charge  her  with  the  amount 
of  the  bank  notes  in  question,  must  be  allowed. 
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ROLUy 

Dee.  1. 


BIRD  v.  HUNSDON. 


TOHN  HVNSDON  by  his  will  dated  10th  Sqaember, 
1800,  after  appobling  his  brother  Feter  HuMMdou  and 


Beqoest  of  rc- 
iidne  **  to  be 
put  into  go- 

curi"*^^  SamueZ  Seabrook,  executors,  and  giving  his  brother  Peter 
the  interem  to  50/.  and  Samuel  Seabrook  30/.  and  providing  for  the  paj- 
to  ffinglJ^  ment  of  his  debts,  and  for  the  maintenance  of  his  father, 
S  htr^'Snde  «"<•  &^''^i  ^ome  other  legacies,  expressed  himself  as  fol- 
to  be  her  ^Q^g  . — «  J  also  leave  Mary  Brand,  wife  of  Robert  Brandf 

the  8aSd"if*"o  the  sum  of  10/.  and  daughter  of  my  brother  Edward^  and 
have  the  said  ^^^  Brand,  equal  share  witli  all  Ae  rest:  I  also  desire  to 
leave  Ann  Morris,  daughter  of  widow  Mary  Morris,  of 
Bentry  Heath,  the  sum  of  10/.,  late  wife  of  John  Morris, 
and  Samuel  Seabrook  to  be  her  guardian,  and  put  it  out,  and 
when  my  funeral  and  all  my  just  debts  and  legacies  are  paid, 
that  the  rest  of   money  to  be  put  into  government  security, 


interest  to 
inaintaiii  her 
as  loDi;  w  she 
lives  single 
and  no  child ; 
and  when  it 
shall  please 
God  to  call 
her,  that  mo- 
ney shaU  come 
to  my  brothers  and  the   interest  to  be  paid  duly  to  bring  up  and  educate 

and  sisters        jjf^^  Morris,  daughter  of  widow  Mary  Morris,  and  Samuel 

Seabrook,  her  uncle,  to  be  her  guardian,  and  the  said  Mary 

Morris  to  have  the  said  interest  to  maintain  her  as  Jong  as 

she  lives  single  and  no  child ;  and  when  it  shall  please  God 

to  call  her,  that  money  shall  come  to  my  brothers  and  sisters 

children,  all  share  alike,  and  their  uncle  Peter  to  be  their 

guardian.'* 

The  testator,  at  the  date  of  his  will,  and  at  his  death,  had 

three  brothers  and  three  sisters,  who  were  his  only  Bext  of 

kin.     He  had  also  several  nephews  and  nieces,  the  children 

of  those  brothers  and  sisters,  one  of  which  nieces  was  Mary 

Mary  Morris,  the  daughter,  attained 

the  age  of  twenty-one  on  the  l6th  of  Nbrewifcer,  1812,  and 


children.' 
The  testator's 
next  of  kin 
ivere  his 
brothers  and 
sisters.    He 
had  several 
nephews  and 
nieces,  who 
were  not  his 
next  of  kin. 
He  gave  a 
legacy  to  one 
of  his  bro- 
thers. 

Held,  that 
M,  although 
she  married 

"Hi'^ien.  Bra„d,  the  legatee 
titled  for  her 

terest  of  the     on  the  6tli  of  October,  1816,  she  married  the  plaintiff  John 

residoe,  but  w*  j 
had  no  claim  ^^^^^ 
to  the  prin- 
cipal. 


The 
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liie  original  bill  was  filed  in   1817,  hj  John  Bird  ztA        ISit 
Mary  bis  wife^  against  the  sttnrirag  executor,  the  next  of 
kin,  and  the  nephews  and  nieces  of  the  testator,  praying  a  «< 

declaration  that  under  the  will,  in  the  events  which  had 
happened,  the  plaintiffs  were  entitled  to  the  clear  residue  of 
the  testator's  peirsonal  estate,  and~  a  transfer  accordingly. 
The  defendants  by  their  answer  submitted  that  the  inte* 
rest  of  the  money  being  given  to  the  plaintiff  Mary  Mom* 
as  long  as  she  should  live  single,  all  her  right  and  interest  in 
the  money  ceased  on  her  marriage. 

After  the  bill  was  filed,  the  plaintiffs  had  a  son.  A  sup** 
plemental  bill  was  filed  on  the  3d  of  Jpril,  1818,  bringing 
that  fact  before  the  Court,  and  alledging,  that  on  the  hap- 
pening of  that  event,  the  plaintiff's  right  to  the  residue  of 
the  tt8tator*s  personal  estate  became  fully  established.  The 
defendants,  by  their  answer  to  the  supplemental  bill,  alledged 
the  event  to  be  wholly  immaterial,  and  chumed  the  same 
benefit  as  if  they  had  demurred. 

Mr.  Home  and  Mr.  ShadweU  for  the  plaintiffs,  contended, 
that  on  fhe  whole  will  the  intention  was  to  give  Mary  Morris 
the  residue  absolutely  in  every  event  but  one,  namely,  if  she 
should  die  without  having  had  a  child,  and  that  event  being 
now  impossible,  the  plaintiffs  were  entitled  to  a  transfer  of 
the  fund.  The  testator  could  not  have  intended  that  she 
should  have  the  interest  to  maintain  her  whilst  she  should  be 
single,  but  that  on  her  marriage  and  the  birth  of  a  cbild| 
both  principal  and  interest  were  to  go  over  to  other  persons. 

Mr.  Hatt  and  Mr.  Treslove  for  the  next  of  kin  and  die 
nephews  and  nieces,  contended,  that  there  were  no  words  in 
the  will  to  entitle  Mary  Morris,  in  any  event,  to  more  than 
the  interest ;  and  that  on  the  true  Construction  of  it,  she  had, 
hy  her  marriage  and  the  birth  of  a  child,  ceased  to  be  entitic^d 
tvgn  to  *the  interest.  There  is  nothitig  absurd  in  such  a  dis* 
position.    The  testator  might  have  meant  to  provide  her  with 

Vot.1.  H  H  ''  '  amain- 


458 


CASES  IN  CHANCERY. 


1811  S« 


BlRl> 

V. 

HVNIPON. 


a  maintenance  as  long  as  she  remained  i&ngle )  that  if  she 
married^  die  might  be  maintained  by  her  husband,  and  tfiaC 
if  she  became  the  mother  of  a  child  without  being  married, 
she  would  no  longer  deserve  to  be  ant>bject  of  the  testator's 
bounty. 

The  Master  of  the  Uolls.— There  are  two  questions 
on  die  construction  of  this  will ;  first,  what  is  the  subject  of 
the  bequest ;  and  secondly,  for  what  period  it  b  given.  Upon 
the  first  queatioHi  I  am  of  opinion  that  the  gift  is  confined 
to  the  interest,  and  does  not  extend  to  the  capital.  The 
testator,  after  giving  various  legacies,  directs  the  residue  of 
bis  property  to  be  laid  out  on  Government  securiUes.  He 
then  proceeds  to  direct  what  is  to  be  done  with  the  interest. 
It  is  to  be  applied  for  tlie  maintenance  of  Mary  Morris;  and 
he  directs,  that  on  her  death,  **  that  money*'  shall  go  to  his 
brothers'  and  sisters'  children,  having  before  stated  that  Maty 
Brand,  one  of  those  children,  should  have  an  equal  share 
with  the  rest.  It  was  evidently  his  intention  to  give  to  Mary 
Morris  the  interest  merely,  and  to  give  the  capital,  on  her 
death,  to  his  nephews  and  nieces.  There  are  no  words  on 
which  the  Court  could  consider  her  entitled  to  the  corpus. 

The  next  question  is^  for  what  period  it  was  given.  Ilie 
will  contemplates  three  periods,  with  regard  to  Mary  Morris; 
her  minority,  her  remaining  unmarried,  and  her  death ;  and 
though  he  has  expressed  himself  vinth  ambiguity,  it  wiff  be 
doing  no  violence  to  tiie  words  he  has  used,  to  hold  that  he 
meant  to  give  her  an  interest  during  the  whole  of  her  life. 
He  directs  tliat  she  is  to  have  the  interest  to  maintain  her, 
"  as  long  as  she  lives  single  and  no  child  -^  and  then  proceeds 
to  direct  how  the  fund  is  to  be  disposed  of  at  her  death. 
"  And  when  it  shall  please  God  to  call  her,  that  money  to 
come  to  my  brothers'  and  sisters'  children."  He  undoubtedly 
has  not  in  express  words  disposed  of  the  interest  during  the 
interval  between  her  marrying  and  having  a  child,  and  her 
dsa^.  When  interest  of  a  fund  is  given  to  a  favoured  object, 

and 


Bird 


CASES  IN  CHANCERY*  4i9 

and  the  capital  not  given  over  till  the  death  of  that  object^  18 18. 
the  Court  mu8t  consider  either  that  the  testator^s  intention 
was,  that  the  party  on  whose  death  the  fond  is  given  over, 
should  be  entitled  for  life  to  the  interest,  or  that  there  is  a 
partial  intestacy.  If  in  this  case  we  are  to  proceed  on  the 
notion  of  an  intestacy,  we  must  suppose  that  the  testator 
nieant  the  property  to  devolve  on  persons  who  do  not  appear 
to  have  been  objects  of  his  bounty,  although*  his  intention 
was  to  dispose  of  the  whole  of  his  property.  It  cannot  be 
supposed  that  he  intended,  that  on  the  marriage  of  Mary 
Morris^  the  interest  should  be  divided  among  all  his  next 
of  kin,  of  whom  his  brother  Peter  was  one,  and  to  whom 
he  had  already  bequeathed  a  legacy  of  50/.  The  bequest 
over  does  not  support  the  claim  of  the  neit  of  kin,  for  it 
is  not  a  bequest  to  them,  but  to  his  nephews  and  nieces. 
To  whom  then  is  the  intermediate  interest  to  go?  The  only 
division  he  contemplates  is  one  in  which  his  niece  Mary 
Brand  was  to  participate ;  but  she  is  not  one  of  his  next  of 
kin.  A  construction  which  would  give  to  Peter,  who  has  an 
express  legacy  of  50/.,  a  share  of  the  residue,  and  which 
would  also  let  in  all  the  other  brothers  and  sisters,  is  one 
which  the  testator  did  not  contemplate.  The  (und  is  not 
given  over  till  the  death  of  Mary  Morris.  He  knew,  that 
until  that  p^eriod  it  would  produce  interest,  and  that  the  in- 
terest must  go  to  somebody.  The  interest  is,  in  my  opinion, 
given  to  Mary  Morris  for  her  life,  by  implication,  but  she 
has  no  claim  to  any  part  of  the  princtpal. 
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.  1818.  assignment  is  not  proved.  The  agreement  was  read  to  the 
oil^aD  defendant,  and  he  did  not  object  to  the  non-inseitioo  of  a 
\  covenant  to  make  five  hmidred  coombs  of  malt.    Under  this 

c(Mitract,  the  defendant  would,  without  any  express  stipiib- 
tion,  be  entitled  to  all  usual  and  proper  covenants,  mcloding 
a  covenant  to  use  part  of  the  premises  for  carrying  od  the 
trade  of  a  maltster.  The  defendant  therefore  cannot  be 
damnified. 

Mr.  Bell,  Mr.  tVetherell,  and  Mr.  Pepyt,  for  the  defeoi- 
ant.  The  plaintiff  is  seeking  the  performance  of  an  agree- 
ment different  from  that  which  was  really  entered  into  by  the 
parties,  and  of  which  he  is  therefore  not  entitled  to  the  per- 
formance. And  they  referred  to  The  Marquis  Towndiehd 
v.  Stangroom  (a),  JVoollam  v.  Hearn  (6),  and  Higgimon  v. 
Clowes  (c).  Hie  covenant  to  make  malt  could  not  be  in- 
serted as  an  usual  covenant.  It  is  withm  the  principle  of 
Church  V.  Brown  (rf). 

JicRfir*  TAe  Master  of  the  Rolls.— After  attentivdy  reading 

the  pleadings  and  the  evidence,  I  am  of  opinion  that  the 
plamtiff  has  not  made  out  a  case  which  entides  him  to  a 
decree  for  the  specific  performance  of  the  agreement  which 
he  states.  A  plaintiff  who  seeks  to  have  a  contract  specifi- 
cally performed,  must  satisfy  the  Court  that  he  is  entitled  to 
a  decree  for  the  specific  performance  of  the  very  agreement 
atated  in  his  bill.  He  undertakes  to  prove  that  his  written 
contract  contains  the  true  agreement  between  the  parties; 
and  when  he  insists  on  the  performance  of  it,  the  quesUon  is, 
whether  that  written  contract  is  agreeable  to  the  actual  con- 
tract; for  it  is  undoubtedly  competent  to  the  defendant  to 
reffist  the  performance  of  it,  by  shewing,  that  in  consequence 
leidier  of  mistake,  of  fraud,  or  of  any  other  circumstance. 


(«)  6  Ves,  328.  (c)  15  Vet.  5l«. 

(6)  7  Ve$.  211.  (d)  lb,  268. 
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the  written  instmiaait  docs  hot  correctly  represent  the  actual        1618. 
agreement  between  the  parties.     It  is  clear  that  such  is  the      o]J|I[Jimio 
nature  of  this  case.     Without  imputing  actual  fraud,  it  is  «• 

evident  that  this  writing  does  not  contam  the  real  contract ; 
for  it  was  part  of  the  actual  agreement,  that  the  plaintiff 
should  be  obliged  to  make  annually  on  the  premises  fite 
hundred  coomlis  of  malt.  'Diis  is  not  disputed ;  on  the  con- 
Crary,  the  plaintiff's  brother  distinctly  proves  that  such  an 
agreement  was  made.  This  written  contract  details  in  many 
circumstances  the  covenants  which  would  be  contained  in  the 
lease.  It  provides  for  payment  of  the  property  tax,  and 
contains  various  stipulations  about  repairs^  and  a  valuation  of 
certain  articles  on  the  premises ;  but  it  altogether  omits  the 
clause  relative  to  the  live  hundred  coombs  of  malt,  which 
the  witness  who  drew  it  clearly  proves  to  have  been  a  subject 
of  discussion.  It  is  contended  on  behalf  of  the  plaintiff^ 
that  tlie  omission  is  unimportant ;  and  that  as  the  agreement 
contemplated  tlie  ezectition  of  a  future  tease  which  would 
embrace  proper  covenants,  it  was. not  necessary  that  there 
should  be  a  specification  of  all  the  covenants  to  be  intro- 
duced into  it.  Undoubtedly,  if  this  be  an  usual  and  proper 
covenant,  no  specification  of  it  would  be  necessary  ;  for 
it  would  be  incidental  to  the  agreement,  and  would  be  in- 
serted in  the  lease  without  being  specified  in  the  agree- 
ment. I  am  of  opinion,  however,  that  it  is  not  an  usual 
and  proper  covenant;  and  it  is  clear  that  a  covenant  not 
answering  that  description  cannot  be  engrafted  on  a  written 
contract,  specifying  the  future  terms  of  an  intended  lease. 
The  lease  must  be  prepared  according  to  the  index  and 
guide  furnished  by  the  express  stipulaliun  between  the  parties. 
Could  the  Master,  on  a  reference  to  him  to  settle  a  lease 
pursuant  to  tliis  agreement,  have  inserted  in  it  a  covenant  to 
that  effect.'  Clearly  he  could  not.  It  is  a  particular  and 
express,  and  not  an  usual  and  proper  covenant.  Without 
a<lverting  to  the  alledged  agreement  respecting  a  covenant 
not  to  assign  without  licence,  a  species  of  covenant  which  ' 

has 
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1816.  has  been  decided  not  to  be  usual,  tbb  is  a  covenaat  cieatiiig 
GABBAaD  *  ^^^7  special  obligation  on  the  lessee,  without  which  lie 
Q     '*  would  take  the  premises  unfettered  by  any  condition  as  to 

the  purposes  to  which  he  should  apply  them,  or  the  trade  be 

should  exercise  upon  them. 

The  contract  was  brought  by  the  plaintiff  for  s^naturev 
not  after  a  considerable  interval  of  time,  but  immediately 
after  the  parties  had  been  discussing  the  terms  of  the  future 
covenants;  yet  it  totally  omits  this  which  had  been  the  sub^t 
of  so  much  discussion  between  them.     Without  advertii^ 
to  the  question  whether  the  witness  John  Garrard  read  the 
agreement  correcdy,  it  is  clear  that  after  the  reading  was 
finished,  the  defendant  signed  it  under  the  supposition  that 
it  contained  ey^ry  thing  necessaiy,  or  that  if  it  did  not,  the 
proper  covenants  were  to  be  introduced  in  copformity  with 
the  terms  proposed  on  the  preceding  day.     It  was  never  bis 
intention  to  relinquish  the  covenant  about  the  500  coombs  of 
majt.    Objections  seem  to  have  afterwards  been  made  re^ 
specting  a  covenant  against  assigning,  and  on  diat  subject  the 
evidence  is  in  some  d^ee  contradictoiy.    The  suigle  ques- 
tion, however,  is,  whether,  as  the  bill  is  filed,  insistii^  HaaX 
this  written  contract  is  the  contract  actually  made,  and  which 
the  plaintiff  has  always  insisted  should  be  performed,  the 
Court  can  decree  the  )>erformauce  of  the  written  contract, 
when  it  is  clear  that  it  is  not  the  true  one  between  the 
parties,  and  when  by  so  dobg  it  could  not  impose  those 
terms  of  caution  and  reserve   on  the  lessee,  without  going 
into  collateral  matters  not  inserted  in  this  agreement?     It  is 
enough  to  say,  that  on  a  bill  for  the  specific  performance  of 
a  contract,  the  Court  can  only  decree  performance  of  the 
actual  contract  between  the  parties.    The  real  contract  in 
this  case  would  be  composed  partly  of  the  written  one  stated 
m  the  bill,  and  partly  of  a  supplemental  one  by  parol-     lam 
of  opinion  that  the  plaintiff  has  not  made  out  his  case;  his 
bill  must,  therefore,  be  dismissed,  but  as  thece  is  some  coor 
Uariefy  in  the  evidence,  the  dismissal  must  be  without  costs. 

THE 
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THE  ATTOBNEY-GENERAL  v.  LEPINE.  Jiaie  «• 

rOHIi  M'NJBB  by  his  will  dated  iht  8th  of  May,  Where  money 
1800,  directed   that  one  moiety  of  the  residue  of  his  ^dtothemi-' 

estate  should  be  ''  laid  out  in  the  public  funds,  or  some  such  n|*t«*',*^ 

■^        ,       ,      *  ,  charcb  of  a 

security,  on  purpose  to  bring  one  annuity,  income,  or  interest  parish  in  Seoi' 

for  the  benefit  of  a  charity  or  school  for  the  poor  of  the  benefit  of  a 

Parish  of  Dollar  and  Shire  of  Clackmannan  where  I  was  ^^^^^^y^ 

bom,  in  North  Britain  or  Scotland^  that  I  give  and  bequeath  wtablblied 

to   the  Minister  and  Church  of  that  parish  for  ever;  say  to  Lord'chan- 

the  Minister  and  Church  ofiicers  for  the  time  being,  and  no  themoocn^iobe 

other  person  shall  have  power  to  receive  the  annuity  but  the  *****  ^"r  hi*^ 

aforesaid  officers  for  the  time  being  of,  or  their  agent  ap-  Accoontant- 

pointed  for  the  time  by  them."    In  Trinity  Term,  1803,  an  th?divideQds 

information  was  filed  by  the  Attorney-General  at  the  relatiop  ^ j'^^jw 

of  the  Minister  and  Elders  of  the  Parish  of  Dollar,  and  a  and  Chnrch 
,.,,  ,       ,         ,  .         ,  offioenforthe 

biil  by  the  relators,  against  the  executors,  praying  an  account  time  being  to 

of  the  tcstator'a  personal  estate,  that  one  moiety  might  be  ^e*pSl|w^ 

appropriated  for  answering  the  charitable  bequest  mentioned  ^f  ^^  charity, 

.  .  .  and  revened 

in  the  will,  and  either  paid   to  the  plaintiffs  or  to  such  per-  an  order  et- 

sops'aa  they  should  appoint,  in  order  to  be  invested  by  them,  ^henefoMhe 

or  miirbt  be  laid  out  under  the  direction  of  the  Court  for  ^b^^y*  ^bu 
^^  Conrt  not 

that  purpose,   and  that  the  plaintiffs  and   their  successors  taking  into  iu 
might  be  declared  to  be  entitled  to  receive  the  interest  and  miDUtration 
annual  produce  to  arise  from  the  same,  for  the  bene6t  of  a  ^^^^^^  "^ 
charity  or  school  for  the  poor  of  the  Parish  of  Dollar,  ac- 
cording to  the  will,  and  might   be  enabled  to  receive  the 
same  accordingly.     By  a  decree  made  on  the  hearing  before 
Sir  fV.  Grant,  the  usual  accounts  were  directed,  and  by  an 
order  made  on  further  directions  on  the  8th  of  August,  \S05, 
it  was  ordered  that  the  Master  should  approve  of  a  proper 
scheme   for  carrying  the  charity  into  execution,  that  the  re* 
lators   and    plaintiffs   should  be  at  liberty  to  lay  proposals 

before 
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before  him  for  that  purpose ;  and  by  another  order  dated  the 
22dof  February,  1815,  the  Master's  report,  approring  of 
a  scheme,  was  confirmed,  and  it  was  ordered,  that  the 
scheme  therein  stated  should  be  carried  into  execution  bj 
the  relators  and  plaintiffs,  and  that  they  should  be  at  liberty 
from  time  to  time  to  apply  to  the  Court  for  payment  or  ad- 
vance out  of  certain  stock  and  cash  thereby  direcfed  to  be 
carried  over  to  the  Dollar  School  account,  of  such  sums  as 
should  be  necessary  to  defray  the  expence  of  building  the 
bouse  and  offices,  and  furnishing  the  same,  and  of  inclosing 
the  grounds  with  proper  walls,  mentioned  in  the  Master *s 
report;  and  also  to  defray  the  annual  expence  of  tlie  esta- 
blishment in  such  report  ii^entioned. 


The  relators  appealed  from  the  order  of  the  Sth  of  Jagffstf 
1805, '  as  to  the  reference  for  approving  of  a  proper 
scheme  for  carrying  the  charity  into  execution,  and  the 
permission  to  lay  proposals  before  him  for  that  purpose, 
and  against  the  order  of  tiie  22d  of  February,  1815,  so  far 
as  it  confirmed  that  part  of  the  report,  and  gave  lit>erty  to 
apply  to  this  Court*  for  payment  of  such  sums  of  money  as 
might  be  necessary  to  carry  die  scheme  into  execution ;  the 
relators  alledging  by  their  petition  of  appeal,  that  they  were 
advised  that  the  information  and  bill  does  not  pray  for  any 
directions  for  carrying  the  charity  into  execution,  and  that 
this  Court  never  proceeds  to  give  directions  for  establishing  a 
charity  in  Scotland,  but  directs  the  money  to  be  paid  over  to 
the  trustees,  who  must  administer  the  same  according  to  the 
law  of  Scotland,  and  under  the  direction  of  the  Court  of 
Session,  in  case  it  becomes  necessary  to  resort  to  any  Court 
for  directions  concerning  the  same. 

Mr.  Solicitor-General,  Sir  Samuel  Romilly,  and  Mr.  Bell, 
for  the  appellants. 


The  Lord  Chancellor  reversed  those  parts   of  the 
orders  which  were  complained  of  in  the  petition,  observing, 

that 
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that  this  Court  does  not  itself  administer  a  charity  which  is 
to  be  administered  in  Scotland.  That  the  gift  was  good,  but 
that  the  sort  of  chari^  tO  be  established  would  be  a  subject 
for  the  determination  of  the  proper  Court  in  that  country. 
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The  orders  were  reversed  in  the  particulars  above  men- 
.iioned,  and  it  was  ordered^  that  certain  stock  forming  a 
moiety  of  the  testator's  residuary  estate  should  be  sold,  and 
Hbe  money  invested  in  three  per  cent  consols,  and  that  the 
dividends  should  be  paid  **  from  time  to  time  to  the  defen- 
dant A.  Mylne,  and  to  the  relators  or  such  other  person  or 
persons  who  for  the  time  being  shall  be  the  Minister  and 
Church  officers  of  the  Parish  of  Dollar,  to  be  by  them  ap- 
plied for  the  benefit  of  a  charity  or  school  for  the  poor  of 
;the  said  Parish  of  Dollar,  pursuant  to  the  will  of  the  tes- 
^tor." 

lUeg.  Jib.  A,  1817,  Fol.  16OI.] 


1818. 


The 
Attornbt- 

GxifkRA& 

9* 

LariHB. 


CURZON 


4Q6  OASES  IN  CH4NCBRV. 

WW. 


rdf.5.  CUaZON  V.  Lord  DE  LA  ZOUCH  and  otiiera. 

A  defendant,      A  MOTION  was  made  on  behalf  of  the  plaintiffs^  to  take 
attached^  o^  ^^  ^1^  ^  demurrer  and  answer  which  bad  been  put 

want  of  an-     j,,  |,y  gj^oades.  one  of  the  defendants,  after  he  had  obtained 

■wer,  on  the  •'  . ' 

expiration  of    two  orders  for  time  to  plead,  answer,  or  demur,  not  d^ 

for  time  **  to     mttrring  alone,  and  after  he  bad  been  taken  under  an  atlacfa- 
or^'nraTnot  "*®"*  ^^^  '^'^^  ^^  *"  answer  on  the  expiration  of  the  second 
demurring         order, 
alone/'  pot  In 
an  answer  and 

xSe  Conrt  or-  ^***  ^^^  ^^^  **'"•  ^VV^  '°  support  of  the  motion,  re- 
^^d  the  ferred  to  Kenrick  v.  Ctayton  (a),  Taylor  v.  MUner{b),  and 
demnmrtolie  Mann  v.  King(c\  to  shew  that  a  defendant,  having  ob- 
filefbiit  ^  lained  an  order  for  time  to  answer,  cannot  put  in  a  demumer 
fJJJJJJ^,^'"*  and  answer.  They  also  referred  to  Hewton  ▼.  DaU  (d),  Du- 
time  to  an-  font  ▼.  Wani{e\  and  Brot^htont.  Jones  {f).  He  is  in 
contempt  for  want  of  an  answer,  as  appears  by  die  form  of 
the  writ  of  attachment,  and  by  the  indorsement  upon  it, 
''  By  the  Court,  for  not  answering.'*  He  cannot  protect 
himself  under  the  orders  for  time,  for  as  they  have  eziwed, 
the  case  is  in  the  same  state  as  if  they  had  not  been  made. 
The  defendant  must  shew  that  there  is  a  distinction  in  fiivor 
of  a  demurrer  to  a  part  only  of  the  bill ;  but  no  sock  distinc- 
tion appears  in  the  books  of  practice. 

Supposing  the  demurrer  irregular,  the  question  is,  how  is 
the  irregularity  to  be  remedied.  The  proper  course  is,  that 
the  demurrer  and  answer  should  both  be  taken  off  the  file, 
for  if  the  order  is  merely  to  expunge  the  demurrer,  the  re- 
cord will  be  imperfect,  the  answer  purporting  to  be  to  part 
pnly  of  the  bill. 

(a)  t  Bro.  C.  C,  f  14.  (d)  1  IHek.  t54. 

(6)  10  Ves.  444.  («)  f  6id.  133. 

(f)  18  K€f.  «9r.  (7)  3  M^Od.  4«. 

Sir 
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Sb  Samuel  RomiUy  md  Mr.  Wilbraham,  coniri.    Th«        IB  18; 
present  application  ia  not  supported  by  anj  decided  case.    It  '   ^!^^^ 
is  regular  for  a  defendant  to  demur  to  part  of  a  biU^  and  to  «• 

plead  or  answer  to  the  rest.  The  only  case  having  any  re-  Zovctk 
aeotblance  lo  this  is  Nemtan  v.  Dent,  which  proves  too  ^ 
much,  for  it  is  dear  that  the  defendant  might  have  pleadedi 
It  is  said  that  a  defendant  who  is  in  contempt,  cannot  demur  { 
but  that  proposition  is  not  established.  A  defendant  who  isf 
attached  for  want  of  in  answer,  i^  bound  to  answer,  and 
cannot  at'oid  answering  by  putting  in  a  demurrer.  If  he 
demurs  to  the  whole  bill,  he  does  not  answer.  But  this  doe^ 
not  apply  to  a  case  in  which  he  answers  all  those  parts 
which  he  is  bound  to  answer,  and  demurs  to  the  rest  Hei:e 
it  cannot  be  denied,  that  we  mig^t  h^ve  demiirred  in  effect, 
by  submitting  that  we  were  not  bound  to  answer.  The 
Court  would  then  have  been  called  to  determine  on  excep- 
tions whether  we  were  bound  to  answer.  The  plaintiffs 
therefore  are  not  in  any  way  prejudiced. 

In  the  cases  referred  to,  the  orders  were  for  time  to 
answer  merely,  and  the  defendants  were  bound  by  the  terms 
of  the  orders.  In  principle  there  is  no  difference  between 
the  case  of  a  defendant  who  does  not  answer  within  the 
short  period  allowed  by  the  rule  of  the  Court,  without  the 
orders  for  time,  and  a  defendant  against  whom  an  attach- 
ment issues  for  want  of  answer.  If  there  was  an  irregu* 
larity,  the  plaintiffs  have  waived  it  by  taking  an  office  copy. 

The  LoBD  Chancellor,  during  the  argument,  ob- 
served, that  practice  gives  a  construction  in  many  instances  to 
the  term  '^  answer."  If  there  are  some  interrogatories  to  which 
the  plaintiff  is  entitled  to  have  an  answer,  and  others  which 
have  a  tendency  to  criminate  the  defendant,  might  he  not,  by 
his  answer,  submit  that  he  could  not  be  required  to  give  an 
answer  to  those  particular  interrogatories  i  as  in  the  case  of 

a  bill 
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1818.       a  bill  in  which  every  interrogatorji  if  answered^  might  9sb 
^'^'^       ject  the  defendant  to  penalties. 

Lord  Db  ia  ' 

ZOUGB 

■Bd  others*  •       •      . 

M^  i9.  The  Lord  Chancellor.    The  defendant  having  pot  m 

both  a  demurrer  and  an  answer,  there  is  an  answer.  Acooid- 
ing  to  some  opinions,  the  course  is  to  over-rule  the  demurrer, 
and  let  the  answer  stand.  I  do  not  tliink  that  is  the  proper 
mode  of  pnxreeding,  for  it  admits  that  the  demurrer  h  re- 
gular. I  am  of  opinion  that  both  the  demurrer  and  answer 
must  be  taken  oflf  the  file. 


^'  His  Lordship  doth  order,  that  the  said  demurrer  and 
answer  be  taken  off  the  file :  And  it  is  ordered,  that  the 
defendant  i2Aoad(fs  do  have  a  month's  time  to  answer  the 
plaintiffs'  bill,  and  that  he  do  pay  to  the  plaintiffs  the  costs 
of  this  application,  to  be  taxed,  &c." 

[Reg.  Lib-  A.  1817,  Fol.  1690.] 


TURNER 
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TURNER  V.  TURNER.  Jan.    . 

Jai/y8. 

A  Motion  was  made  on  behalf  of  the. plaintiffs,  thikt  The  Lord 
•^x    I     ^g  •  1     «      1*  1  •       ■  •  1       Chancellor 

the  Master  might  be  directed  to  review  hit  report  ;•  that  cannot,  on  no- 

the  plaintiffs  might  be  at  liberry  to  take  exceptions  to  it,  and.J^^^^'JTjj'j^^ 

that  in  the  mean  lime,  proceedings  under  a  subsequent  decree. ▼>«wWt  re- 

on  further  directions,  might  be  stayed.    It  appeared  that  the  hai  been  ab- 

report  was  made  in  December,  1815,  under  a  decree  for  an  ^S^^" 

account  of  the  personal  estate  of  Joshua  Turner,  dated  in  5*"® ^••'•^X* 
*^  '  decree  of  the 

November,   1801.     In  May,  I8l6,  an  order  was  made,  ab-  Ma»terofthc 
solutely  confirmuig  the  report.     The  cause  was,  in  November,  ther  direc- 

1816,  heard  by  the  Master  of  the  Rolls  for  further  direc- Ijf"' J^"** 

'  •'  tne  decree  re  ■. 

tions.  The  motion  was  supported  by  affidavits,  stating  gross  main*  vi 
neglect  on  the  part  of  the  solicitor  first  Employed:  that 
he  was  removed  in  1813,  and  that  the  solicitor  who  suc- 
ceeded him,  after  having  made  objections  to  the  draft  of  the 
report,  which  he  did  not  communicate  to  the  plaintiffs,  went, 
in  September,  1816,  to  America,  and  that  on  the  3d  of  May,^ 

1817,  an  order  was  made,  that  a  person  in  whose  hands  the 
papers  ill  the  cause  had  been  left  by  the  second  solicitor, 
should,  on  taxation  and  payment  of  the  costs,  deliver  them 
to  ihe  solicitor  now  employed  by  the  plaintiffs :  that  the 
plaiutiffd  had  not  yet  obtained  possession  of  the  papers :  that 
they  resided  at  a  great  distance  from  London :  and  that  im- 
portant exceptions  were  to  be  taken  to  the  report,  and  that 
the  interests  of  the  plaintiffs  would  be  lost  by  its  remaining 
confirmed. 

Sir  Samyel  Romtlly,  Mr.  Wetherell,  and  Mr.  C.  Har- 
rison, in  support  of  the  motion. 

Mr.  Hart  and  Mr.  Shaduell,  contri. 

The 


Julys. 
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1B18*  The  Lord  Chancellor. — ^There  is  a  difficulty  in  tbb 

Turner       ^^^^  which  I  cannot  get  over.     The  Master  has  made  a  re- 
tr.  port  under  the  ori^nal  decree  as  to  debts,  &c.  which  report 

the  plaintiffs  say  is  wrong.  That  report  has  been  confirmed, 
and  the  Master  of  the  Rolls  has  made  a  decree  according  to 
it.  How  can  I  say  that  the  report  is  wrong  without  setting 
aside  that  decree  ?  And  bow  can  I  set  aside  the  decree  on 
a  motion  to  review  the  report  ?  That  there  has  been  great 
negligence  (although  not  on  the  part  of  any  solicitor  now 
employed)  there  can  be  no  doubt :  but  I  cannot  keep  suitors 
here  for  ever.  It  is  not  in  the  power  of  the  Chancdior  to 
order  a  report  to  be  reviewed,  which  has  been  confirmed  and 
followed  by  a  decree  of  the  Master  of  the  Rolls,  so  loi^  as 
the  decree  exists. 

Motion  reftised. 


J-*  18.  TSMITH  V.  FROMONT. 

^r  *^\?^^^    ^  I  ^HE  defendant,  being  die  owner  of  a  stage  coach  which 

coach  from         X     travelled  daily  from  Bristol  to  London^  sold  to  the 

doHf  sold  to  B.  plaintiff  all  the   benefit  of  the  coach  from  Hare  Hatch  iof 

U  forT  Mil  of  ^^^^^ '  «"^  ^^  w»s  agreed  that  the  horses  to  be  used  in  that 

the  road,  B,     part  of  the  road  should  be  provided  by  thq  plaintiff^  the  de- 

asrccioff  to  ,  , 

supply  the        fendant  undertaking  to  furnish  horses  for  the  rest  of  the  road 

hoTieg  n>r  that  i^iniself.     The  defendant  having  afterwards,  notwithstanding 

?^d**^  ^dt<  ^''  arrangement,  provided  and  used  his  own  horses  for  cod- 

for  there-  veving  the  coach  along  that  part  of  the  road  which  had  been 

horsea  having  Plotted  to  the  plaintiff,  a  bill  was  filed,  and  a  motion  was 

^Mo^n  wd  °^^  ™*^®  *^"  behalf  of  the  plaintiff,  for  an  injuncdoo  to 

adrertUed  for  restrain  the  defendant  from  using  his  own  horses  in  conveying 

irided  hu  own   the  coach  from  Hare  Hatch  to  London.    It  appeared  th^  the 

horses  to  con- 

Tey  the  coach 

along  that  part  of  the  road  comprised  in  B/s  agreement :  and  Iha  Court  refused 

a  motion  for  an  ii^nnction  to  restrain  him  from  so  doing. 

plaiotifi^t 
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plaindiTs  horses  and  other  effects  had  been  taken  in  execution  1^18. 
and  advertised  to  be  sold  bj  the  sheriff,  and  that  the  defendant  smitb 
bad  provided  horses  for  the  cpnveyance  of  the  coach  from  •• 

FaOHONT* 

Har^  HfUch  to  London^  from  an  apprehension  that  it  would 
be  stopped,  because  the  jdaintiff,  in  consequence  of  the 
aeixure  of  his  horses,  would  not  have  the  meaps  of  perform- 
ing  his  part  of  the  agreement. 

Mr.  Hart  and  Mr.  Raithby  in  support  of  the  motion.  • 

Mr.  IVetherM  and  Mr.  Matcall,  cantri. 

The  Ix>Ri>  Chakcellor. — ^The  only  instance  I  re? 
member  of  an  application  for  an  injunction  respecting  stage 
coiu:h^s,  was  9  rjecent  case  (a),  where  a  person  having  given 
up  to  another  the  business  of  a  coach  proprietor  within  cer- 
tain limits,  thought  fit  afterwards  to  resume  it.  This  is  a 
different  case.  The  defendant  here  receives  a  sum  of  money 
for  giving  up  part  of  the  road  ;  he  is  to  provide  the  horses 
from  Bristol  to  Hare  Hatch,  and  the  plaintiff  from  thence 
to  Londqn.  The  plaintiff  gets  into  embarrassments,  which 
produce  an  advertisement  for  the  sale  of  his  horses  and 
harness  by  the  sheriff.  While  the  plaintiff's  horses  are  in  the 
possession  of  the  sheriff,  what  is  the  situation  of  the  defen- 
dant i  He  undertakes  with  persons  at  Bristol  to  carry  thenf 
from  thence  to  London,  When  he  arrives  at  Hare  Hatch  he 
can  proceed  no  further  for  want  of  horses.  He  would  cour 
sequently  be  liable  to  an  action  by  every  one  of  the  passenger^ 

(fi)  Williams  0.  William^.  tween  Newlmry  and  London^     The  ]8)8. 

defendant  afterwards   act   np   a       jjuit  lo* 

The  plaintiff  and  defendant  had  stage  coach,  which  began  its  jonr- 

been  partners  in  stage  coaches,  ney  at  a  place  a  few  miles  dis- 

and  by  an  agreement  on  the  disso-  tant  from  Niwbury,  bat  travelled 

latton  of  their  partnership,  it  was  though  Newlmry  to  LmuUm,     And 

stipulated  that  the  bnsiness,  so  far  on   a    bill  filed  and  an  affidavit, 

as  it  was  carried  on  between  New*  the  Lord  Chmneellor,  on  the  motion 

^ltry  and  Londra,  should  belonff  to  of  Sir  Samuel  RamiUy^  granted  an 

the  plaintiff,  and  that  the  deteU'  injunction  to  restrain  the  defen* 

dant  should  not  carry  on  the  bn-  dant  from  carrying  on  the  business 

sineas  of  a  coach  proprietor  be*  between  Ntwbury  and  London, 

V01-.  I.  II  whom 
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fimnt 

VSOMOMT. 


nvhom  be  had  previously  agreed  to  convey  to  Lomftwi.  Tfcac 
is  much  difficulty  in  interposing  by  injnnetion.  If  i  i 
the  defendant  from  using  his  own  horses,  1  must  find 
way  of  preventing  Smith  from  not  using  his.  I  cannot  le* 
Strain  the  defendant  without  insuring  to  him  that  he  will  find 
the  plaintiff's  horses  ready  at  Hure  Hoick,  otherwise  I  sbonU 
be  enjoining  the  defendant  against  doing  that,  the  not  doioig 
of  which,  may  render  him  liable  to  an  action  by  every  pctacm 
he  has  contracted- to  bring  to  Lon^n,  It  may  be  a  qaeslkm 
whether,  if  Smith  can  prove  that  be  was  always  ready  to  fiir- 
nish  horses,  he  wiU  not  be  entided  to  die  same  profits  as  if 
he  had  actually  provided  them.  It  would  probably  be  diffi- 
cuk  for  him  to  establish  that  fact.  I  have  not  the  meaiM  of 
granting  the  injunctioB. 

Motion  refused. 
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HERRING  V.  The  DEAN  wid  CHAWER  »>«9- 

of  ST.  PAUL'S.  ^i"»-;, 

BY  iadiefiture  of  lease  dated  the  24th  ot  July,  ISlS^  be'  L^taforyeatt 
tweeu  the  defeodanto  of  the  one  part)  and  Catharine  cLpS^  of 

iMv^ld  of  the  other  part,  it  w«s  witnessed,  that  as  well  iti  "  ^^^^V  ^ 

^      '  #  — r  gro^eSf  Hedge* 

rows  and 
spring!,  (de- 
scribing them)  and  all  the  trees,  Woods,  and  nnderwoods  growing,  Ac.  or  that 
hereafter  shall  grow,  &€.  within  and  upon  the  said  woods,  &e.  except  and  reserved 
to  itie  lessors  npon  every  fall  of  the  said  woods,  &e.  twelve  staddltt  or  storert 
of  onk,  ash,  elm,  or  hornbeam,  that  should  be  most  likely  for  timber,  for  every 
tfirre  of  the  said  Woods,  &c,"  with  a  covenant  by  the  lessee  npod  every 
fail  of  tlie  woods,  &c.  to  leave  standing  to  the  use  of  the  lefisors  npon  every 
acre  to  be  felled,  twelve  staddles  or  storefs  of  oak,  ash,  elm,  or  hornbeam, 
roost  6t  or  convenient  to  be  timber  aoeonling  to  the  statute  in  such  case  made 
and  provided  :  tlie  staddles  or  storers  to  be  appointed  is  follows  ;  tlie  lessees  for 
«Very  acre  felled  first  to  choose  and  appoint  ronr  of  the  best  trc^  growing  upon 
any  acre  so  felled ;  then  the  lessee  to  take  odt  to  ber  own  use  four  other  of  the 
next  best  trees  upon  any  of  the  same  acres ;  and  then,  tliirdly,  the  lessors  to 
choose  and  appoint  eight  other  trees  upon  every  of  the  said  acres  at  their  plea- 
sure, for  making  up  the  twelve  staddles  Or  storers  for  every  acre  felled  ;  with 
liberty  of  ingress,  &c«  for  tlie  lessors  to  cat  and  take  the  trees,  staddles,  or 
storers  left  standing:  and  a  covenant  by  the  lessee  to  leave  the  demised  woods, 
Ace.  of  certain  specified  growths  at  tlie  etid  of  the  term.  The  lease  was  granted 
on  the  surrender  of  a  former  lease,  and  on  payment  of  a  fine  amountiug  to  one 
year  and  a  quarter's  rent,  calculated  on  the  value  of  the  coppice  and  underwood 
and  not  of  tlie  timber.  Held,  that  the  k!ase  did  not  comprise  timber  trees,  hot 
merely  coppice  and  underwoods ;  and  the  lessors  having  ddrina  the  term  cot 
down  on  the  demised  premises  a  large  quantity  of  timber,  a  oill  filed  against 
them  by  the  lessees,  for  an  account,  was  dismissed  with  costs. 

A  Dean  and  Chapter  have  not  the  power  of  cutting;  timber  on  their  lands  except 
for  repairs,  of  their  property,  and  eonseqoemly  cannot  give  any  such  right  to  tlicir 
Itssee. 

And  if  diey  had  posnessed  stich  a  power,  and  the  leaie  could  be  construed  as 
transferring  it  to  the  lessee,  it  seems  a  Court  of  Kquity  would  not  carry  such  a 
transaction  into  effect. 
Vol.  II.  B  consideration 
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18 19.        consideration  that  Catharine  Lowfield  had    surrendered    to 
""^^^        the  defendants  a  former  lease  from  the  defendants  to  her  of 
""?"®     the  Woods,  Groves,  Hedge-rows,  and  Springs  thercmafler  de- 
'^HFiJ^ERlrf   »'»^»  ^*te^  *«  ^^  ^f  ^i/gMS<,  1806,  to  the  intent  the  said 
St.  Paoli.    lease  might  be  cancelled ;  and  also  in  consideration  of  the 
yearly   rent,    covenants,  and  agreements  after  reserved  and 
contained  on  the  tenant's  or  lessee's  part,  and  for  other  good 
and  valuable  causes  and  considerations,  tlie  defendants  de- 
mised, granted,  and  to  farm  let  unto  Catharine  iM^d,  All 
those  their  Woods,  Groves,  Hedge-rows,  and  Springs  lying, 
standing,  growing,  or  being  within,  of,  or  upon  their  Manor 
of  Heybridge^  in  the  County  of  Essex,  thereinafter  severally 
named,  that  is  to  say ;    one  Wood  called  Bromley  Woody 
witli  two  little Grovets  thereunto  adjoining;  one  Wood  called 
Hawk's  Woody  with  one  Grove  or  Hedge-row  adjoinhig  at  and 
to  die  East  end  thereof  [describing  it]  ;  one  little  Gruve  at  the 
West  end  of  the  said  Grove  or  Hedge-row  ;  two  Hedge^rows 
or  Groves  in  the  Upper  Heathjield,   [describing  them]  wiih 
twelve  rods  of  the  South  Stile  in  the  Common  Footpath  that 
leadeth  through  the  same  field  to  the  Heath  commonly  called 
Tiphee  Heath ;  and  all  the  trees,  woods,  and  underwoods 
growing  aud  being,  or  that  thereafter  should  grow  or  be 
within  and  upon  the  said  Woods,  Groves,  Hedge-rows,  and 
Springs  above-named,  and  every  of  them,  all  which  said  pre- 
mises theretofore  were  in  the  tenure  or  occupation  of  Ed- 
mund Percivaly  Esq.   or   of  his  assigns  or  under-teuanta : 
Except  and  always  reserved  unto  the  defendants,  their  suc- 
cessors and  assigns,  upon  every  fall  of  the  said  Woods,  Groves, 
Hedge-rows,  Springs,  or  any  part  or  parcel  thereof,  Twelve 
Staddles  or  Storers    of  oak,    ash,  elm,  or  hornbeam,  that 
should  be  most  likely  for  timber  for  every  acre  of  the  said 
Woods,  Groves,  Hedge-rows,  and  Springs  thereafter,  duritig 
the  term  of  years  under-writteu :    To  hold  the  said  Woods, 
Groves,  Hedge-rows,  and  Springs,  and  all  the  before  men- 
tioned demised  premises,  with  the  appurtenances  (except  be- 
fore excepted)  unto  Catharine  Lotffield,  her  executors,  2Sic. 

from 
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from  die  Feast  Day  of  the  Nativity  of  St.  John  the  Baptiit        ]g|g 

tfato  last^  for  tbe  term  of  twenty-one  years,  at  the  yearly  rent         wsw 

of  50».    Tbe  lease  contained  a  covenant  by  tbe  lessee,  that      ^'J"'"® 

she,  her  executors,  8tc.  would,  at  and  upon  any  fall  of  tbe  said  ThcDBAMaiid 
---  '  '  \  ^  Chapter  of 

Woods,  Groves,  Hedge-rows,  and  Spnngs,  or  of  any  part  or     St.  Paul's. 

parcel  thereof,  during  the  said  term,  leave  standmg  in  and 
upon  the  premises,  to  the  use  of  die  defendants  and  their 
successors,  in  and  upon  every  acre  so  to  be  by  him,  her,  or 
them  felled.  Twelve  good  and  sufficient  Staddles  and  Storers 
of  oak^  ash,  elm,  or  hornbeam,  most  fit  or  convenient  to  be 
timber,  according  to  the  Statute  in  such  case  made  and  pro- 
vided ;  the  same  Staddles  or  Storers  to  be  appointed  out  in 
the  manner  and  form  following :  the  defendants,  their  suc- 
cessors or  assigns  should,  for  every  acre  felled  as  aforesaid, 
first  choose  and  appoint  out  four  of  the  best  trees  that  should 
happen  to  grow  in  and  upon  any  acre  so  felled,  and  then 
the  said  Catharine  LowfiMf  her  executors,  &c.  should  ac- 
cept and  take  out  to  her  and  their  own  proper  use  four  other 
of  the  next  best  trees  that  should  grow  upon  every  of  the 
same  acres ;  and  then,  thirdly,  the  defendants,  their  succes- 
sors and  assigns,  should  choose  and  appoint  eight  other  trees 
in  and  upon  every  of  the  said  acres,  at  their  will  and  pleasure, 
for  the  making  up  of  the  ssdd  Twelve  Staddles  or  Storers  for 
every  acre  so  to  be  felled  as  aforesaid :  and  that  it  should  be 
lawful  for  the  defendants,  their  succ'essors  and  assigns,  tbe 
said  Trees,  Staddles,  or  Storers,  at  any  time  after  they  should 
be  so  appointed  out  and  left  standing  for  their  use  as 
^kforesaid,  to  have  free  ingress  and  regress  unto  and  from  the 
said  Woods,  Groves,  Hedge-rows,  and  Springs  at  their  plea- 
sure to  fell,  cut  down,  hew,  square,  and  carry  away,  by  all 
snd  every  such  way  and  ways  as  Catharine  Lowfieldy  her 
executors,  &c.  should  use  to  carry  her  and  their  own  wood 
'4ud  Uees  out  of  and  from  the  said  Woods,  Groves,  Hedge- 
rows, and  Springs,  or  any  of  them.  There  was  also  a  covenant 
by  the  lessee,  that  she,  her  executors,  &c.  would  not  convert 
tlie  said  Woods,  Groves,  Hedge-rows,  and  Springs,  or  any  of 
'  them,  to  pasture,  meadow  or  arable  ground ;  but  keep  the 

B  2  same 
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I3ig.     ,  same  as.  wood-grounds  duriHg  all  the  said  term  of  twentj- 

"^^        ^ars,  and  at  the  end  thereof  would  deliver  up  die  aame  to 

*^^"*/"°     the  defendantsi   their  successors  orass^s,  of  the  aevcral 

lUeDsAit  «nd  growdis  following :  Bromley  fVoad,  of  t^o  yeare'  giowdi ; 

8t.'p1«l'8.    Hawk's  fVoodf  of  six  years'  growth ;  the  Hedge-rows  adjoiaing 

to  Hawie$  fVood^  and  the  Grovet  at  the  West  end  thereof  at 

five  years'  growth ;  and  the  Woods,  Grovesi  and  Hec%ern>w9 

in  Heathfidd,  of  one  year's  growth. 

The  lease  was  granted  to  Catharine  Lowfidd  as  a  tnislee 
for  the  plaintiff  Oliver  Herring.  In  May  1814^  a  gieat 
number  of  timber  trees  growing  on  the  property  comprised  in 
the  lease,  of  the  value  of  1 100/.  and  upwards,  were,  by  die 
order  of  the  defendants,  cut  down  by  their  agents,  and  carried 
away  and  sold;  whereupon  the  present  bill  was  filed  by  the 
plaintiff  Mr.  Herring,  and  Mrs.  Ijowfidd  his  trustee,  praying 
an  account  of  the  timber  trees  cut,  an  account  and  payment 
of.  the  monies  for^liich  they  had  been  sold,  and  an  injunc- 
tion against  cutting  down  any  other  timber  trees  growing  on 
the  demised  premises ;  insisting,  that  according  to  ihe  true 
construction  of  the  lease,  the  plaintiff  Catharine  Lotcfield  was 
entitled  to  cut  down  and  dispose  of  the  timber  trees,  and  re- 
ceive the  produce  in  trust  for  the  other  plaintiff  Herring, 

It  appeared  that  the  Dean  and  Chapter  had,  for  a  great 
number  of  years,  been  in  tlie  habit  of  granting  leases  of  the 
property  in  question  for  terms  of  twenty-one  years,  which 
leases,  at  the  end  of  every  seven  years,  were  surrendered, 
and  renewed  leases  granted  on  payment  of  a  fine.  All  the 
former  leases  appeared  to  have  been  in  nearly  the  same  terns 
as  the  lease  of  1815.  On  the  granting  of  that  lease  a  fine 
was  paid  amountmg  to  89/*  Ss.  9d.  being  one  year  and  a 
quarter's  value  of  the  property  comprised  m  it,  wUcb  was 
previously  ascertained  by  a  valuation  made  by  the  surveyor  of 
the  defendants.  In  making  his  calculation,  the  sotveyor 
valued  the  property  as  underwood  and  coppice  alone,  and 
made  no  valuation  of  the  timber  trees. 

Mr. 


St.  PAotl. 
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Mr.  Hart  and  Mr.  Shadwell  for  die  plaintifls.  The  pro-  18 Ip. 
pertj  comprised  in  ibis  lease  consists  entirely  of  woods ;  n^^"^^ 
the  power  of  cutting  timber  therefore  is  incidental  to  the  v 

grant  which  wouM  otherwise  be  in  a  great  measure  nugatory.  CuArrh^  oi 
The  intention  of  the  parties  that  sudi  a  right  should  be  in- 
cludedy  is  further  shewn  by  the  exception  of  twelve  Staddles 
or  Storers,  and  by  the  covenant  in  the  subsequent  part  of 
the  lease  to  leave  those  trees  upon  every  fall.  A  lease  of 
woods  cannot  mean  of  a  part  of  the  woods  merely.  The  word 
**  springs**  alone  would  have  been  sufficient  to  Comprise  un- 
derwood and  coppice,  if  the  parties  had  intended  to  confine 
the  operation  of  the  lease  to  woods  of  that  description. 
Tlie  additional  words  **  woods  and  groves"  shew  that  they 
did  not  mean  so  to  confine  it.'  it  is  impossible  therefore, 
without  doii^  violence  to  the  lai^age  of  the  deed,  to  restrain 
its  operation  to  coppice  and  underwood.  There  »  no  law 
to  restrain  the  Dean  and  Chapter  from  cutting  down  timber. 
The  constant  practice  is  for  Ecclesiastical  Corporations  to  cut 
down  the  timber  growing  on  their  estates :  and  if  they  may 
exercise  this  right  themselves,  they  may  impart  it  to  their 
lessees.  If  the  exception  had  not  been  introduced,  the  lessee 
would  have  had  a  right  to  cut  down  the  whole. 

Mr.  Home  and  Mr.  Sugden  for  the  defendants.  It  ap- 
pears on  the  face  of  this  lease  that  it  was  granted  im  the 
surrender  of  one  previously  existing,  and  there  have  been 
for  many  years  successive  leases  in  the  saner  form  an^l  with 
the  same  exception  as  the  present.  The  whole  growth  of 
timber  in  these  woods  has  been  the  consequence  of  the  ex- 
ception and  covenants  which  \^vv%  been  constantly  introduced 
into  the  preceding  leases.  The  intention  was,  that  the  lessee 
should  not  cut  any  of  the.  timber  which  had  ariseo  from  the 
Storers  reserved  out  of  the  operation  of  the  former  leases. 
Nothing  was  intended  to  he  included  in  this  lease  which  had 
not  been  included  in  the  former.  The  Staddles  or  Storers 
are  trees  which  might  be  cut  down  without  the  party  being 

gwilty 
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1819.        guilty  of  waste,  and  which  if  ihey  were  suffered  to  remain 
>.*^        would  become  timber.     Timber  trees  were  not  the  subject  of 
Hbrumg      ^^  exception.    ITie  argument  on  the  other  side  is  faliadous 
The  DBANand  jp  supposing  the  exception  to  relate  to  timber  trees.    Bmt  un- 
8t.  Paul's.    less  the  exception  had  been  introduced  the  lessee  might  have 
cut  down  all  those  trees  which  would  hereafter  become  lim- 
ber.   The  exception  and  covenant  were  introduced  into  ti>e 
present,  as  they  had  been  introduced  into  all  the  former  leases, 
for  tlie  purpose  of  effectuating  the  provisions  of  the  Statute 
"  for  tlie  preservation  of  woods  (a)/*  which  directs,  ''that  in 
and  upon  all  coppice  woods,  or  underwoods,  which  sliould 
t>e  felled  at  twenty-foor  years  standing  or  under,  there  should 
be  left  standing  and  unfelled  for  every  acre  of  wood  that 
should    be    felled  within  the   coppice,    twelve  StandUs  or 
Storers  of  oak,  and  if  there  should  be  not  so  many  StBndib 
or  Storers  of  oak  there,  then  there  should  be  left  ao  many 
of  other  kind,  viz.  of  Elm,  Ash,  Asp,  or  Beech  as  should 
make  up  the  number  of  twelve  Standils  or  Storers  likely  to 
prove  timber  trees ;  the  same  Standils  w  Storers  to  be  of  suck 
as  had  been  left  there  standing  at  any  felling  of  the  coppice 
Or  underwoods  in  times  past;  and  if  there  were  none  stand- 
ing which  were  left  at  the  last  fellii^,  then  the  Stancfils  or 
Storers  there  to  be  left,  should  be  left  at  the  then  next  fell- 
ing of  the  coppiob  woods  or  underwoods.''    Hie  exception 
and  covenant  would  be  niigatofy  if  a  subsequent  lessee  was 
to  have  the  unlimited  right  of  cutting  down  all  those  trees 
which  had  been  preserved  by  means  of  the  exoeptimis  in  tbc 
previous  leases.    The  mtention  of  Uie  parties  was,  that  no 
timber  should  be  cut  wbieh  had  arisen  from  the  Storers  which 
had  been    preserved  under  the  successive  exceptions  and 
covenants  in  the  leases.    It  is  impossible  to  support  this 
deed  as  a  grant  of 'the  tr^es,  supposing  them  not  to  pass 
under  it  as  a  demisi^.    If  the  trees  be  ddnised  as  a  subject 
of  property,  can  it  be  contended  that  the  lessee  has  the 

V  ...» 

(a)  55  If.  8.  €ttp.ir.  99ci,U  iDadeperp€tpalb7tS£lis.c.S5. 

right 
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right  to  cut  and  take  them  away?    It  might  with  as  much        1819* 

reason  be  aaid,  that  by  virtue  of  a  lease  of  land  he  might  carry     Hniiiiiia 

away  the  aoil.    In  a  demise  of  woods,  the  periodical  cnttinBS  v* 

of  underwood  are  exactly  the  same  as  the  reapmg  of  com  or    cmaptbr  oC 

the  mowing  of 'grass  is  in  a  demise  of  land.    In  a  case  in 

Dyer(a)^  a  man  ''  demised,  grantedi  and  to  farm  let*  a  farm 

and  divers  closes, ''  together  with  all  timber  wood,  underwood, 

and  hedge-rows  thereunto  appertaining,  except  all  great  oaks 

in"  a  particular  close ;  and  the  question  was  whether  the 

leasee  might  cut  down  and  fell  the  timber  trees  not  excepted. 

In  that  case  the  circumstances  were  more  fiivourable  to  the 

lessee  than  they  are  in  the  presept,  for  there  was  an  express 

grant  of  all  timber  trees,  and  an  exception  of  timber  trees 

in  u  certain  close,  and  y^t  by  the  opinion  of  three  Judges 

against  one,  it  was  held  that  the  lessee  could  not  cut  those 

timber  trees  which  were  not   e^epted*      And  in  1  RolL 

Rep.  100.  a  case  is  stated,  in  n^liich  a  man  *'  demised,  let, 

and  granted"  hind  and  trees,  for  yeva*  Bud  it  was  held,  that 

because  the  word  ''  grant*'  could  opt  be  severed  froog^  the 

word  **  let,''  the  trees  were  only  leased.     It  would  be  an 

inconvenient  construction  if  the  words^  could  be  separated, 

for  tlien  part  would  pass  for  the  term,  Vtd  part  not  for  the 

term.     In  the  present  case,  whatever  passed  by  the  demise  or 

grant,  passed. by  the  Habendum,  and  merely  during  the  term. 

In  the  Year  Book  12  Ed.  4.  pi.  20.  a  case  is  put  by  BriaM, 

of  a  lease  at  will  of  a  wood  in  which  there  were  none  but 

great  trees,  and  he  asks  whether  the  lessee  ^ould  cut  them ; 

(o  which  Choke  answers  in  the  negatiye,. and  adds  that  the 

lessee  should  not  have  any  profit  besides  the  grain^  &c. 

There  is  another  decisive  objection  to  thio,  VPi=-  '^ 
defendants  cannot  by  law  cut  timber,  except  for  the  purpose 
of  repairs.  This  seems  to  have  been  clearly  admitted  in 
tlie  late  case  of  Wiiher  v.  The  Dean  and  Chapter  of  Wif^ 

(•)  Dyer  374  fr.  p/.  18. 

Chester^ 
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1819*        Chester  {a).    Tliey  could  not  therefore  grant  aoy  tudi  power 

HtiMuiio      ^  ^^^^  lessee.    If  the  plaintiffs  are  right  in  their  conalnac- 

^      «**       ^  tion  of  this  lease,  it  is  void  by  the  statute  (iX  &>  being  nade 
TbeDEAM sod  .    ..    ^  .v         ,    .        i  •    v*  ■ 

Chaptbr  of   unimpeachaUe  for  waste  (c),  and  the  plaintm  coneeqneBtlj 

TAe  Master  of  the  Bolls. — This  is  a  bill  calling  on 
the  Deaa  and  Chapter  of  St.  Pauts  to  accoiuit  for  timber 
which  they  have  cut  down  since  the  execution  of  a  lease 
granted  by  them  to  the  plaintiff  Mrs.  Low/ield,  as  a  trustee 
M  the  other  plabtiff  Mr.  Herrwgf  insisting  that  the  plaintiff' 
BIr.  Herring  is  entitled  to  the  whole  of  the  timber,  and  to 
have  the  benefit  of  the  produce  for  his  own  use,  and  praying 
an  account  of  the  sale  of  the  trees  which  have  been  sold, 
and  an  injunction  to  restrain  the  defendants  from  cutting  any 
in  future.  The  plaintiflb  contend,  that  according  to  the  tnie 
construction  of  the  lease,  the  plaintiff  Mrs.  hon^ld  is  law- 
fully entided  to  cut  down  aud  dispose  of  timber  trees  for  the 
use  of  the  other  plaintiff.  This  proposition  is  denied  by  the 
defendants.  It  is  necessary  for  the  plaintiffs  to  assume  that 
the  Dean  and  Chapter  possess  the  rq;htof  cutting  down  for 
their  own  use  all  trees  without  reguA  to  qoalttj,  and  that  by 
the  lease  they  have  transferred  that  right  to  the  plmtiff. 
The  facts  of  the  case  are  not  controverted,    it  is  not  clis- 

(a)  3  Merit.  4ft.  yean  or  three  Uwet.  Tlus  act  lioes 

{bS  13  EIH,  c.  10.  not  in  expre«  tennt  rcttTBin  Uiem 

(e)  By  the  3S  H.  8.  c  f  8.  leuci  from  gnutiag  Icntt  diapanidhBble 

bj  persons  having  an  estate  of  in-  of  waitc,  bot  it  hat  been  held  tliat 

beritance  in  right  of  their  chnrches  they  are  fo  restrained  hj  the  equity 

are  m^de  good  against  the  lessors  of  the  sutvte.   C0.  iMt.  44  6. 45  «. 

and  their  successors ;  bnt  there  is  The  Dean  and  Chapter  of  Wmrct^ 

a  proviso,  that  the  act  shall  not  iei't  Case,  6  Rtp^  St «. 

extend  to  any  lease  to  be  made  (4)  According  to  the  aathorities 

withoQt  impeachment   of   vvaste.  ooHectedinBac.iUr.L0asti^H.H). 

But  ecclesiaBtical  corporations  og'  the  lease  conld   not  be  avoided 

gregatef  not  being  within  the  act,  during  the  life  and  eontittnaDoe  of 

possessed  by  the  common  biw  an  the  Dean  who  nade  it.     Bnt  the 

unlimited  power  of  alienation  till  case  ofJJofd  v.  Gregmy,  stated  in 

the  13  ElU.  e,  10.  wUeh  avoids  aU  note  t  to  Um-gr*  Ca.  Ua.  43  «•  and 

. ...  ^          ^            .^.  ►45«.  from  Sir  ifeUibav 


leases,  dec.  by  any  Dean  and  Chap,      note  4  to  45 

ter,  &c  other  than  for  twcnty-oiie      Heir's  MSS.  seems  cmiM. 


puted 
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puted  (bat  the  present  lease  is  drawn  in  conformity  with  those        1819* 
which  preceded  it.    But  it  is  contended  by  the  plaintifisy  that     HsttRiNo 
they  are  injustice  entitled  to  an  accouut,  having  fairly  pur-  ^^i^^'amumI 
chaaed  the  timber  trees,  for  although  the  annual  reserred    CHAprsNof 
rent  is  but  fifty  shilHngs,  yet  it  is  said  that  a  large  fine  < — 


paid  for  granting  tlie  lease,  and  on  the  faith  that  the  plaintifis 
should  be  entitled  to  that  which  they  now  claim.  The  de* 
fendants  admit  the  fact  of  their  having  in  the  year  1814,  cut 
timber  to  the  amount  of  nearly  twelve  hundred  pounds.  But 
tbey  say  that  the  fine  paid  on  granting  the  [wesent  lease  was 
only  one  year  and  a  quarter's  rent  on  the  coppices  and 
underwoodb;  that  it  was  not  calculated  on  the  value  of 
the  great  trees,  and  that  as  to  the  antecedent  leases,  the 
usage  Iws  been  tliat  the  Dean  and  Chapter  have  always 
exercised  the  right  of  cutting  down  tlie  great  trees,  and  their 
lessees  the  right  of  cutting  the  underwoods  and  coppices 
alone.  The  questions  to  be  considered  are  three : — First, 
whether  the  Dean  and  Chapter,  prior  to  the  execution  of 
the  lease,  possessed  the  power  of  cutting  all  the  timber  on 
the  demised  premises,  and  of  converting  it  absolutely  to  their 
own  use.  Secondly,  supposing  them  to  have  possessed  that 
power,  whether  they  intended  to  transfer,  and  did  actually 
transfer  it  to  the  plaintiff  Mrs.  Ltmfieid  by  the  lease.  And 
Thirdly,  supposing  both  the  former  questions  to  be  decided  in 
the  affirmative,  whether  it  is  such  a  transaction  as  will  bo 
carried  mto  effect  by  a  Court  of  Equity. 

With  r^rd  to  the  first  question,  it  is  to  be  remembered 
that  this  is  property  belonging  to  an  Ecclesiastical  Corpora- 
tion, and  after  die  cases  of  Jefferson  v.  The  Bishop  of  Dur- 
ham (a),  and  Wkher  v.  The  Dean  and  Chapter  of  kVinches- 
ter  (A),  no  doubt  can  be  entertained  respecting  the  nature  of 
the  right  to  timber  growing  on  the  land  of  an  Ecclesiastical 
body.  Whatever  doubt  may  exist  respecting  the  Court  which 

(a)  1  Bo$.if  PuiL  106.  (6)  3  Meriv.  4t21. 

has 
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18 19.       has  jurisdiction  to  interfere  in  case  of  an  abuse  of  tbe  power. 

js^^r*        (^"^  which  formed  the  principal  subject  of  discoanon  in 

9.  Jqferson  v.  The  Bishop  o{,DuTham\  it  is  dear  that  it  is  a 

Chaptkr  of    power  which  is  to  be  exercised  for  tbe  benefit  of  tbe  Choidi. 

•St.  Pau^s.  rj^  opinion  of  the  Loiti  Chancellor  in  Wither  v.  The  Den 
and  Chapter  of  fVinchester,  was,  that  the  Dean  and  Chapter 
had  power  to  cnt  the  timber  and  apply  tbe  piodoce  in 
repairs,  or  to  sell  it  and  apply  the  produce  in  repairing  the 
fabric  of  the  Church  and  the  buildings  belongii^  to  it.  So 
far  only  have  they  a  power  over  the  timber ;  but  tbej  bafe  no 
authority  to  cut  it  down  aqd  divide  tbe  prodwoe  among  them- 
.  selves,  lo  tbe  pres^  case  it  is  caateQded  that  the  defend* 
ants  have  the  power,  and  that  they  have  transferred  it  to  thnr 
lessee,  who  is  by  that  ineans  entitled  to  cut  down  the  tinibec 
for  his  o%yn  use,  and  without  any  regard  to  tlie  applicatioa 
of  the  produce.  It  is  t^nnecessary  at  th^  presf^t  day  to  disr 
cuss  the  question  respeciting  tbe  right  of  tbe  defendants. 
Tbe  nature  aud  extent  of  their  right  are  clear.  An  exercise  of 
that  which  is  assumed  by  the  plaintiffs  to  be  the  right  would 
be  an  ecclesiastical  offence,  and  might  be  a  cause  of  depriva- 
tion (a).  Hie  only  question  in  the  cases  has  been,  whether 
tlie  power  of  controuling  an  abuse  of  the  right  is  v^ted  in 
the  Ecclesiastical  o^  in  tbe  Temporal  Coi^ts.  It  w^  ofaf^rved 
in  Lifo^H  Case  (A),  that  the  treatise  intituled  <<  Ne  Redartt 
prosdrnani  arbores  in  CameUriPf^^  U  J^Umtfxj  of  the  com- 
mon law. 

But  if  it  were  clear  that  the  defendants  intended  to  coQvej^^ 
and  did  actually  convey  to  their  lessee  the  power  of  cutting 
down  all  the  timber  on  the  estate,  it  would  be  a  question 
whether  such  a  transaction  should  be  canvd  into  executioq 
by  a  Court  of  Equity.    The  Court  would  expeipt  that  the  in- 

•  (a)  '^  If  a  BUllop  or  Ar^deacon      dilapidalor  of  hit  boose."  i;  R^ 

abittetaod  felU  all' tlte  wood    that      49  6. 

lie  lias,  lie  sliall  be  deposed  ai  a         (6)  11  Rfp»  49  b, 

tentioQ 
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tention  to  eater  into  sucb  a  contract  should  be  clear  and       1819. 
explicit.    The  amount  of  the  fiue   paid  on  granting  the      hbbbiro 
existing  lease,  totally  excludes  the  supposition  that  it  could  jj^j^J'^^^^ 

be  so  intended  in  the  present  case.     It  could  ne?er  be  meant    Cuaptbr  of 

•  dT  Paul's'^ 

that  the  lessee  should  be  enabled  immediately  to  appropriate 
a  sum  of  1100/.  or  ISOO/.  It  is  extremely  unlikely  that  the 
defendants,  who  are  known  to  have  an  estimate  made  of  the 
value,  and'  to  take  as  a  fine  a  year  and  a  quarter's  rent^  could 
be  supposed  to  have  intended  to  transfer  to  the  plaintifis  such 
a  right  as  that  which  is  now  contended  for ;  nor  has  any  usage 
been  proved  wbich  could  support  such  a  claim.  Independent, 
however,  of  diese  considerations,  let  us  look  at  the  lease  itself. 
The  intentton  appears  to  have  been,  that  the  present  lessee 
should  have  every  t^ing  which  was  in  the  lease  ofPerdvai, 
the  former  lessee*  Whenever  woods  are  comprised  in  a 
lease,  the  first  question  is,  w(iat  is  the  nattire  of  the  wood. 
It  may  be  a  wood  consisting  of  great  trees  only,  or  partly  of  . 
great  trees  and  partly  of  coppice  wood,  or  of  coppice  wood 
only.  As  between  an  ordinary  tenant  and'  his  lenor,  if  it 
consisted  of  great  trees  only,  the  tenant  would  not  derive  die 
property  of  the  trees  but  only  the  use  of  them,  tn^ro. 
Idbr.  IVati'e,  pL  \%B.  it  is  said,  that  <'  if  a  man  leine  twenty 
acres  of  wood  at  will,  the  lessee  may  cut  the  trees  seasonably^ 
Ifut  n€i  tig  great  trees.^ '  It  is  also  clear,  that  if  there  be  a 
demise  of  tarid  on  which  trees  are  growing,  or  of  a  farm, 
including  the  trees,  though  there  be  no  express  exception, 
yet  the  law  makes  an  exception  of  the  trees,  and  the  lessee 
cannot  cut  them  down,  because  he  has  but  a  limited  interest. 
The  temfxirary  use  alone  is  transferred  to  bim.  This  rule  is 
distinctly  stated  in  lAford^p  Case  (a),  wbere  the  subject  was 
very  Ailly  discussed,  atid  it  was  resolved,  *[  that  when  no  ex- 
ception is  in  the  lease,  of  the  trees;  the  lessee  has  a  particular 
interest  in  the  tree,  and  the  inheritance  of  the  tree  is  in  the 
lessor..''    And  in  the  same  case,  a  former  case  in  Dyerijb),^ 

(a)  11  Rep.  46.  (Jb)  D^er,  574  b,  pi.  18. 

was 
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18 19*        wn  referred  to,  (which  on  this  occasion  has  been  eked  bj 
HBRimio      ^^'  '^^S^"^)*   *"  which  it  was  held,  by  three  judges  againat 
«•  one,  that  under  a  demise  of  a  fiirm  and  divers  closes,  ^  widb 

Cmaptsii  of  *U  timberwQod,  underwood,  and  hedge-rows  thereunto  ap- 
8t.  Pauls,  pertakiiug,  except  all  great  oaks  growing  in  a  particular 
close,  habendum  the  hrm  and  closes  with  their  appuite- 
nances,"  to  the  lessee,  he  could  not  cut  down  and  sell  the 
timber  trees  not  excepted,  llie  same  case  is  referred  to 
as  an  anthorifj  in  the  Touchstone  {a).  These  are  the 
general  principles  applicable  to  cases  between  an  indifidoa] 
lessor  and  his  lessee ;  and  a  fortiori  they  apply  to  the  case  of 
an  Ecclesiastical  Corporation  whose  right  is  qualified.  Tbe 
proposition  that  the  lessee  is  in  tbe  present  case  to  have  the 
.absolute  property  of  the  trees,  militates  not  only  against  the 
principle  that  the  defendants  as  an  Ecclesiastical  Body  bad  not 
the  absolute  property  in  them,  but  also  against  tbe  true 
construction  of  the  terms  of  the  lease.  Where  is  there  to 
be  found  any  thing  to  make  out  tliis  extraordinaiy  proposi- 
tion ?  Tlie  words  of  the  lease  are  general.  It  is  totally 
silent  on  the  subject  of  cutting  down  trees  by  the  lessee.  If 
tliere  be  an  appearance  of  the  grant  of  any  such  r^t  in 
some  parts  of  tbe  lease,  it  is  to  be  collected  merely  by 
inference.  The  words  are  those  of  demise  for  tweut}f-one 
years,  and  not  of  grant.  Whence  then  arises  the  right  to  cut 
down  any  thing?  Clearly  not  from  any  express  words  in 
the  instrument.  The  lessee  is  to  have  the  use  and  the  pro&ts 
during  the  term.  It  must  depend  on  tbe  nature  of  the  woods, 
whether  he  is  to  have  a  right  to  cut  down  any  thing.  How 
then  does  he  derive  it  i  Because  it  appears  to  be  a  lease  of 
coppice  and  underwood  by  the  intrinsic  evidence  of  the  lease 
itself.  It  was  not  necessary  to  give  by  express  words 
the  power  of  cutting  coppice  and  underwood ;  for  tbe  right 
of  cutting  them  is  part  of  the  profits  «vhicli  periodically  arise, 
and  during  the  term  tbe  lessee  has  the  rig|it  of  cutting  them  as 

(a)  Touchst.  95. 

much 
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much  as  he  would  have  the  right  of  reaping  ihe  com  or  taking       1819« 
the  grass  under  a  demise  of  arable  land  or  of  meadow.     But     i^l^i^e 
this  does  not  extend  to  the  right  of  cutting  great  trees.    All        _v« 

Tlie  vBAM  MM 

the  right  to  cut,  being  a  right  merely  by  inference,  is  derived    ciiAPTaasf 
from  the  nature  of  the  property.    The  language  of  the  lease        '  * 

warrants  this  view  of  the  case.    The  first  words  are  general, 
but  the  exception  is  of  **  twelve  Staddles  or  Storers  of  otk^ 
ashy  elm,  or  hornbeam,  thai  shall  be  most  likely  for  timber^ 
for  every  acre  of  the  said  woods,''  &c«    Tlie  excepted  articles 
are  clearly  such  as  are  not  yet  actually  become  timber.  Stad- 
dles or  Standells  (a)  are  those  which  are  to  stand  for  timber, 
and  they  are  termed  Storers,  because  by  their  means  a  store 
of  timber  is  to  be  preserved.    The  four  best  trees  ate  first  to 
be  selected  by  the  lessors ;  four  others  are  then  to  be  taken  by^ 
the  lessee,  and  eight  others  are  then  to  be  chosen  by  the 
lessors  for  making  up  the  twelve,  and  ingress  and  regress  are 
given  to  the  lessors  to  cut  down  and  carry  away  the  Staddles 
or  Storers  left  standing  as  before  expressed.    The  liberty  to 
the  lessee  of  cutting  down  is  only  given  by  inference,  whereas 
that  which  is  reserved  to  the  lessors  is  given  by  express  words, 
and  is  accompanied  with  full  power  of  ingress  and  regress.  It 
has  been  properly  observed,  that  this  exceptioii  had  reference 
to  the  statute  85  H.  8.    That  is  another  circumstance,  tend- 
ing to  shew  that  the  lease  was  of  coppice  wood.     When  in 
this  lease  we  find  a  reservation  agreeing  with  the  terms  of  the 
first  section  of  that  statute,  it  strongly  confirms  the  supposi- 
tion that  the  subject  of  the  demise  was  the  same  as  that  to 
M'hich   that  section  of  the  statute  relates,  namely,  coppice 
woods.  The  covenant  on  the  part  of  the  lessee  to  leave  one  of 
the  woods  of  tlie  growth  of  two  years,  another  of  the  growth 
of  six,  anodter  of  five,  and  others  of  one,  is  inapplicable  to 
great  timber,  and  is  only  intelligible  on  the  supposition  that 

(a)  According  to  CvweWi  inter'     *'  be  left  Rtamliiig  in  every  acre  of 
preter^   a  StandeU  is   **  a  yonnft      **  wood    at   tiic    frllinc    tlwreof. 
**  store  oak  tree,  vhich  may  in  time      *<  35  H.  8.  17,  and  13  Eli9.  c,  f5." 
**  make  tioil»cr,  twelve  such  are  to 

coppice 


St.  Paul's. 
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18 Id.        coppice  woods  were  the  subject  of  the  lease.  According  to  this 
v«^,,^         interpretation,  the  instrument  is  no  violation  of  the  dutj  of 
V.  the  Dean  and  Chapter,  for  they  hkv'e  given  to  their  lessee  die 

Cn4i»tsii  of  ^'^^  ^f  cutting  that  which  ought  to  be  cut.  This  construe 
tion  agrees  with  the  act  of  parliament  and  the  constant  usage, 
and  it  effectuates  the  tnie  contract  between  the  parties,  bj 
giving  to  (he  lessee  that  for  which  alone  ^he  has  paid  a  con 
sideration.  Tliis  appears  to  me  the  plain  meanii^  of  the 
lease.  If  construed  otherwise  it  would  be  a  direct  authorhj 
to  the  lessee  to  commit  waste  on  ecclesiastical  property,  and 
would  not  be  a  fit  subject  for  a  Court  of  Equity  to  carry  intof 
execution*  In  every  view  therefore  of  this  case,  and  consi- 
dering, first,  that  the  Dean  and  Chapter  have  not  an  absolute 
right  to  cut  the  timber ;  secondly,  that  if  they  had,  they  have 
not  transferred  it  to  the  plaintiffs ;  aiid  thirdly,  that  it  woiild 
not  be  a  transaction  to  bte  carried  into  effect  by  a  Court  of 
Equity,  I  am  of  opinion  that  this  bill  must  be  dismissed^  with 
costs. 


Rolls. 

^":!,'V^*  BRANDON  to.  BRANDON. 

By  a  marriage  TJY  indenture  dated  the  23d  of  October,  1787,  executed 
inonicf  belong.  JLJ  before  the  marriage  of  Abraham  and  Abigail  Brandon^ 
^cre^Ycstcd'tn  personal  estate  belonging  to  tlie  latter  was  assigned  by 
trnftrto'awign  '**'  ^^  trustees,  upon  trust  to  assign  1000/.  three  per  cent. 

1000/.  stock  to 

the  liniband :  and  to  invest  tlie  remainder  in  gotemment  securities ;  and  in  case 
the  liiistMnd  slioald  survive  thevrife,  and  there  should  be  no  issue  of  the 
marriage,  to  transfer  one  moiety  of  the  trust  stock  to  the  husband  if  he  hhonld 
survive  his  wife,  and  to  transfer  the  other  moiety  to  tht  nearat  and  next  •f  lam 
of  the  wife  in  equal  shares  amongst  them.  On  the  death  of  the  wife  witliont 
issne,  in  tlie  husband's  Kfc-tinie,  held,  that  a  brother  who  survived  her,  was  solely 
entitled  to  this  moiety,  in  exclusion  of  the  children  of  two  sisters  who  died  in 
her  life-time. 

Hy  the  same  settlement  the  husband  covenanted  that  if  his  wife  shonid  die  in 
his  life-time  without  having  issue  to  survive  her  tiiirty  days,  he  woold  within 
three  months  after  her  decease  transfer  .'iOOf.  bank  annnities  to  the  tmstees  ^'  for 
the  sole  use  and  property  of  the  nearest  an<l  next  of  kin*"  of  the  wife.  The 
hmband  having  become  bankrupt  in  his  wife's  life- time,  held,  Ut.  That  bis  moiety 
of  the  trust  stock  conld  not  be  retained  or  set  otf  in  satisfaction  of  his  covenant ; 
and  '^dly,  That  the  covenant  did  not  create  a  debt  proveable  under  the  com- 
mission. 

consolidated 


Bbaiidon; 
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cofiBolidated  bonk  annaities  for  her  marriage  portion,  to        1819* 

jibraham  BrandoUf  and  to  invest  the  remainder  in  govern*     b^[2ii»oii 

meot  securities :  and  in  case  there  should  be  no  issue  of  the     _    «• 

marriage^  in  trust  to  transfer  one  moiety  of  the  trust  stock  to 

jibraham  Brandon,  in  the  event  of  his  surviving  his  intended 

wife,  and  to  transfer  the  other  moiety  ''  unto  the  nearest  and 

^*  next  of  kin  of  her  the  md  Jbigail  Bratidon,  in  equal 

**  shares  amongst  them."    The  deed  contained  a  covenant 

by  Abralutm  Brandon,  that  in  case  Abigail  should  die  after 

the  marriage,  in  his  life-time,  without  having  issne  to  survive 

ker   thirty  days,  Abraham  Brandon   should    within  three 

months  after  her  decease,  transfer  and  pay  over  the  sum  of 

500/.  tliree  per  cent,  consolidated  bank  annuities  to  the  said 

trustees,  **  for  the  sole  use  and  property  of  the  nearest  and 

next  of  kin  of  the  said  Abigail  Brandon,"* 

The  marriage  took  effect,  and  the  1000/.  stock  was  trans- 
ferred to  Abraham  Brandon,  lliere  was  no  issue  of  the 
marriage,  and  Abigail  died  in  the  year  18 Id,  in  her  husband's 
life-time.  She  had  two  sisters  and  one  brother.  The  brother 
survived  her ;  but  botli  the  sisters  died  in  her  life  time,  leaving 
children  who  survived  Abigail  Brandon.  Abraham  Brandon 
ill  May  179d»  became  bankrupt,  and  tlie  usual  assignment 
of  his  property  was  made  by  the  commissioners  to  ilic  as- 


Upon  a  bill  filed  by  Jac(A  l)e  Fomeca  Brandon,  (he  only 
brother  of  Abigail  Brofiden,  against  the  trustees  of  the 
settlement,  the  children  of  the  deceased  bisters  oi  A  hi  sail 
Brandon,  together  with  Abraham  Brandon  and  his  assignees, 
the  questions  were,  first,  whether  the  pluiutiff  alone  m  as  en* 
titled  to  the  property  limited  to  the  nearest  and  next  of  kin 
oi  Abigail  Brandon  hy  \h&  settlement,  or  whether  it  was  to 
go  according  to  the  Statute  of  Distributions  (u\  in  which 
case  the  children  of  the  deceased  sisters  would  be  entitled 

(a)  22  Sf  23  Car.  ii.  c.  10. 

to 
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1619.  to  partictfMite  with  him.  And  seeondij,  whether  the  tnutecs 
of  the  settlement  were  entitled  either  to  retain  out  of  Abraham 
Brandofi^  moiety  of  tlie  tn»t  funds,  300/.  three  per  cent. 
hank  atuwitiesy  in  satisfaction  of  his  covenant  cootained  in 
the  settlement,  or  to  prove  il  as  a  debt  under  the  coouninMm 
against  him. 

It  appeared  that  all  the  parties  to  the  setdement  were  of 
the  Jewish  Religion :  and  the  plaintiff  examined  as  a  witness 
the  Chief  Rabbi  of  the  Spanish  and  Portuguese  Sjmgogue 
in  Lotidoiip  the  substance  of  whose  evidence  was,  that  by  the 
law  subsisting  among  persons  professing  the  JewiA  Reli^on, 
the  sun^ving  brother  of  a  deceased  person  would  be  solely 
entitled  to  his  personal  estate,  in  exclusion  of  the  diildren  of 
his  deceased  sisters,  under  a  gift  to  bis  next  of  kin  (a). 

Sir  Jrthur  Piggoti  and  Mr.  £.  F.  SideboUam  for  the  plain- 
tiff, contended,  as  to  the  first  point,  that  under  the  words 
*^  nearest  and  next  of  kin,"  the  plaintiff,  as  the  siuiriviag 
brother  of  Abigail  Brandon,  was  entided  in  exclusioii  of  the 
childreii  of  her  deceased  sisters.  There  is  no  such  onoeftainly 
in  the  term  **  Next  of  Kin,"  as  to  render  it  necessary  for  the 
Court  to  resort  to  the  Statute  of  Distributions  (6)  as  the  rule 
of  division;  and  it  is  only  where  the  terms  of  a  gA  Imife 
lieen  so  indefinite  that  the  bequest  would  otherwise  be  void 
for  uncertainty,  tliat  the  Court,  in  order  to  prevent  that  con- 
sequence, has  taken  the  Statute  as  a  guide ;  as  in  Tiamaa  w. 
Hole  (c),  where  the  gift  M*a8  ''  to  the  relations  of  ESxmbaih 
Hole;**  in  fVhithome  v.  Harris (d)»  where  it  was  **  to  aU  and 
every  person  and  persons  who  are  near  relations  to  me,"  and 
in  Greeii  v.  Howardie),  where  the  bequest  was  to  **  relations."* 

(a)  Tlionf^h   this   evidence  was  (6)  M  if  J3  C«r. «.  c.  lO. 

read  at  the  hcarin;;  and  noticed  in  (c)  Forrester ,  251. 

the  argument,  it  was  not  adverted  .    {d)  9.F>«.  JWT. 

to  in  tlir  judgment,  the  Court  de-  (r)  ]  ^ro.  C.  C.  5|. 
ciding  entirely  on  the  constrQction 
ol*  the  deed. 

There 
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There  are  many  other  cases  of  the  lame  kind  (a),  but  with        1819* 
the  siugle  exception  of  Phillips  v.  Garth  {b),  which  will  be     Biuilooa 
afterwards  obsenred  upon^   there  is  no  instance  in  whichi  «• 

under  a  gift  to  next  of  kin,  recourse  has  been  had  to  the 
statute.  The  lenn  ''  next  of  kin"  was  well  known  to  the  law 
long  before  the  Statute  of  Distributions.  It  occurs  in  the 
21//.  8.  C.5,  by  which  the  Ordinary  is  directed  to  grant 
administration  to  the  widow  or  the  next  of  kin,  and  it  was 
never  held  that  under  that  statute  the  child  of  a  deceased 
brother  could  claim  a  grant  of  administration  when  there 
was  a  surviving  brother.  If  there  be  no  brother,  the  ad- 
ministration is  to  be  granted  to  the  grandfather,  and  then  to 
the  nephews  and  nieces  (c).  If  this  case  had  happened 
before  the  Statute  of  Distributions,  it  is  clear  that  the  sur- 
viving next  of  kin  would  have  been  held  entitled,  in  ex- 
clusion of  representatives  of  the  deceased's  next  of  kin ;  and 
though  that  statute  introduced  the  title  by  representation,  it 
has  not  altered  the  meaning  of  the  words  **  next  of  kin." 
It  is  impossible  to  say  that  a  person  in  a  more  remote  degree 
is  next  of  kin.  The  only  case  in  which  under  a  gift  to  next 
of  kin,  the  children  of  a  deceased  brother  and  sister  have 
been  held  to  be  entitled  to  share  with  surviving  brothers,  is 
PhilUpt  V.  Garth  {d),  and  in  that  case  it  was  stated  by  the 
Attorney-General;  (Sir  Archibald  Macdonald)  who  argued 
for  the  surviving  brothers,  and  in  opposition  to  the  claim  of 
the  nephews  and  nieces,  (and  was  not  denied  by  the  counsel 
on  the  other  side,)  that  no  case  then  existed  where  next  of  kin 
had  been  extended  to  relations,,  though  the  word  ''  relations" 
had  been  bounded  by  the  determinations  to  signify  next  of 
kin.  But  Mr.  Justice  BuHer^  sitting  for  Lord  Thurlow,  held, 
that  the  brotliers  and  the  nephews  and  nieces  were  entitled  in 

(«)  They  are  collected  in  Roper      letters  of  adminUtritioii  under  this 
•n  Legacies^  ▼ol.  i.  p.  115.  [td  ed.]      statute,    see  Vin.  Abr,  tit.  £««• 

(6)  S  Bto  .  C.  C.  64.  tors,  K.  3 ;  and  ToOa^i  Imw  iff  Ex- 

(c)  For  the  order  in  which  next      eeuion,  p,  90.  Sd  edit, 
of  kin  are   entitled  to  a  grant  of        (d)  SBro*  C.  C.  64. 
Vol.  II.  C  equal 
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18 19.  equal  shares  per  capita.  The  learned  judge  appears  to  have 
admitted  that  the  natural  sense  of  the  words  "  next  of  kin* 
was  against  the  claim  of  the  nephews  and  nieces ;  but  that 
Brakdon.  gin^^e  tj,g  statute  1  Jac.  2.  c.  17.  the  words  have  had  a  par- 
ticular sense.  That  statute  provides,  that  no  administrator 
ahall  be  cited  according  to  the  Statute  of  Distribations;,  to 
account  for  the  intestate's  personal  estate,  unless  at  the 
instance  of  some  person  on  behalf  of  a  minor,  or  having  a 
demand  as  a  creditor  ''  or  next  of  kin/'  But  there  can  be 
no  doubt  that  the  intestate's  widow  is  included  in  the  ex- 
ception, and  yet  it  has  been  held  in  Garrick  v.  Lord  Camr 
den  (a),  and  other  cases,  that  she  is  not  one  of  her  husband's 
next  of  kin,  and  cannot  take  under  that  description  (6). 
Tlie  statute  of  Jac.  8.  does  not  in  truth  introduce  any  new 
meaning  of  the  term  ''  next  of  kin."  It  was  merely  intended 
to  confine  the  remedies  against  the  administrator  to  those 
persons  entitled  to  distribution  under  the  £2  ^  23  Car.  2. 
The  case  of  Phillips  ▼.  Garth  is  not  reconcileable  with 
Marsh  V.  Marsh  {c),  where  Lord  Loughborough,  Mr.  Justice 
Jshhurstf  and  Mr.  Baron  Hot  ham.  Lords  Commissioners, 
held,  that  under  a  gift  to  the  testator's  **  nearest  relations,  and 
**  the  nearest  relations  of  such  nearest  relations,"  a  half  sister 
of  the  testator  was  entitled  in  preference  to  the  children  of  the 
deceased's  half  brother,  and  to  the  testator's  widow,  iliid 
in  Smith  v.  Campbell  {d),  where  the  testator  directed  his  pro- 
perty to  be  equally  distributed  **  amongst  his  nearest  surriving 
"  relations  in  his  native  country,  Ireland/*  Sir  William  Grant 
held,  that  brothers  and  sisters  of  the  testator,  living  at  his 
death,  were  entitled  in  exclusion  of  the  children  of  a  brother 
who  died  in  his  life-time :  and  his  Honour  said,  that  if  the 
testator  had  used  the  words  ''  next  of  kin"  instead  of 
''  nearest  surviving  relations,"  yet  if  there  had  been  nothing 
in  the  will  to  shew  that  be  meant  next  of  kin,  accordii^  to 

(a)  14  Ve9,  372.  (e)  1  Br:  C.  C.  «9S. 

(6)  See   also  Betiiy  v.  Wright,         (rf)  C^jpei^*  C.  C.  fr5. 
IS  Ym.  49,  and  ante,  Vol.  I.  p.  15. 

the 
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the  Statute  of  Distributions^   he  should  have  thought  the       IB  19* 

brothers  and  sisters  would    have    been  exclusively  entitled.     bi|][^om 

The  last   case  is  a  very  strong  authority  for  the   plaintiff.  «• 

None  of  the  reasons  which  have  been  given  in  former  cases 

for    resorting  to   the  Statute  of  Distributions,   will    apply 

to  the  present  case,   for  the    term  ''  nearest  and  next  of 

kin"  is  a  term  of  definite    import.    Jf  the  parties  had  in« 

tended  a  distribution  according  to  the   statute,  tliey  would 

not  have  directed  it  to  be  made  in  equal  shares,    it  is 

also  worthy  of  remark,   that  the  contracting  parties  in  this 

case  were  Jews,  and  it  may  reasonably  be  supposed  to  have 

been  their  intention  to  use  the  words  ^'  next  of  kin"  in  the 

sense  which  appears  to  be  generally  applied  to  them  in  the 

Jewish  Law,   by  which  all  title  by  representation,   and  all 

devolution  to  females  appear  to  be  excluded. 

As  to  the  second  question,  it  was  contended,  that  the  share 
of  Abraham  Brandon  ought  to  be  applied  in  satisfaction  of 
his  covenant,  or  set  off  against  the  demand  which  the  covenant 
€:reated.  If  he  bad  not  become  bankrupt  he  would  not  have 
been  suffered  to  come  into  this  Court  for  the  purpose  of  en- 
forcing any  demand  under  tbis  instrument,  until  be  had  per* 
formed  all  the  engagements  into  which  he  had  entered  by  the 
same  instrument.  Under  the  setdement  he  was  a  purchaser  of 
his  wife's  fortune :  his  wife  was  the  vendor,  and  part  of  the 
price  consisted  of  his  covenant  for  the  transfer  of  500/.  bank 
annuities,  in  the  event  which  has  now  happened.  The  per- 
sons now  claiming  under  the  wife  are  therefore  entitled  to 
the  same  lien  for  the  consideration  of  the  purchase,  as  the 
ordinary  equity  of  the  Court  gives  to  a  vendor  on  a  common 
contract  for  sale ;  and  the  assignees  of  the  bankrupt  take  his 
property  subject  to  all  the  equities  affecting  it.  But  if  the 
principle  of  lien  does  not  apply  to  this  case,  the  trustees  are 
entitled  under  the  doctrine  of  set  off  or  mutual  credit,  to  set  - 
off  for  the  benefit  of  the  plaintiff,  the  bankrupt's  moiety  of 
the  settled  property  against  his  covenant.    The  circumstance 

C  2  of 
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of  the  500/.  stock  not  being  actually  transferable  at  the  tune 
of  the  bankruptcy,  cannot  make  any  diflference.  And  oo 
this  part  of  the  case  they  cited  Jef$  v.  Wood  (a\  4tkmMm  w. 
Elliott  (6),  and  Ex  f  arte  Boyk  (c). 

Mr.  Wetherdl  and  Mr.  Wyatt,  for  the  defendants,  the 
nephews  and  nieces,  contended,  that  there  was  no  sub- 
stantial distinction  between  the  words  *'  next  of  kin  *  and 
the  words  '*  relations"  or  '^, nearest  rektions,*  in  which 
cases  the  Statute  of  Distributions  had  been  reaorted  to. 
The  words  are  to  be  understood  in  the  sense  of  civil,  as 
distinguished  from  natural  next  of  kin.  And  they  cited 
Thomas  v.  Hole{d),  Whilhome  v.  Harris  ie),  and  Phillipi  ▼. 
Garth  (/).  This  is  not  a  case  in  whidi  the  rules  of  any 
foreign  law  can  be  resorted  to  for  the  purpose  of  shewing 
the  sense  in  which  the  words  are  to  be  understood.  There 
can  be  no  conflictus  legum  here,  for  ail  the  contracting  parties 
were  resident  here,  and  the  subject-matter  of  the  contract  is 
locally  situated  in  this  country.  The  Lex  Domicilii  and  the 
Lex  loci  rei  sila  are  not  opposed  to  each  other ;  and  no 
authority  or  principle  has  been  stated  to  shew  that  the  Court 
can  explain  the  words  of  this  settlement,  by  referring  to  any 
other  law  than  the  law  of  this  country. 


Mr.  Heald  and  Mr.  Teed,  for  the  assignees  of  Jbraham 
Brandon,  contended,  that  the  trustees  of  the  settlement 
could  neither  retain  his  moiety  towards  satisfaction  of  Ids 
covenant,  nor  prove  the  500/.  bank  annuities  as  a  debt  under 
tiie  commission.  It  was  merely  a  contingent  debt,  which 
could  not  have  been  recovered  against  Abraham  Brandom 
if  he  had  not  become  bankrupt.  The  stock  was  only  to  be 
transferred  three  months  after  his  wife's  death,  in  case  be 


(a)  2  P.  Wm$,  1{8. 

(6)  7  T.  K,  S78. 

(c)  Co.  Bankrupt  Law,  7 A  edit. 


(rf)  Forretter,  251. 
C«)  t  Vet.  527. 
(/)3J3^.  C.C.64. 
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sunnved  her,  and  there  shoald  be  no  issne  of  the  marriage.  isig. 

In  JBx  parte  Boyle  there  was  no  contingency.     The  notes,  wv^ 

though  pajable  at  a  future  day,  were  payable  at  all  events.  *"^^">«" 

In  the  present  case  it  was  impossible  at  the  time  of   the  Brahooh. 
bankruptcy,  to  say  that  any  thiif  might  have  become  due. 

The  Master  of  tke  Rolls.    The  question  which  arises 
between  the  persons  entitled  under  the  settlement  and  the 
assignees  of  Abraham  Brandon,  I  shall  not  decide  without 
further  consideration  and  a  reference  to  the  authorities.    The 
other  question  is,  whether  in  the  events  which  have  happened, 
the  plaintiff,  as  the  only  brother  of  Abigail  Brandon,  is  alone 
entitled  to  a  moiety,  or  whether  the  nephews  and  nieces  are 
to  participate  with  him.     On  this  point  I  see  no  reason  for 
suspending  my  opinion.    The  question  depends  on  the  lan- 
guage of  the  settlement,  which  in  two  passages  repeats  the 
words  ''  nearest  and  next  of  kin  of  Abigail  Brandon  ;*'  in  the 
first  passage,  with  the  addition  of  thd  words  ''  in  equal  shares 
among  them."    The  latter  words  however  do  not  afford  the 
means  of  deciding  the  question,  as  there  might  be  a  plurar 
lity  of  persons  to  be  entitled  under  either  of  the  construc- 
tions which  are  contended  for.    The  question  is,  whether  the 
property  which  is  limited  in  this  manner  is  to  go  to  those 
persons  who  would  be  entitled  under  the  provisions  of  the 
Statute  of  Distributions,  or  to   those  who  answer  the  de- 
scription of  her  next  of  kin  in  its  natural  and  proper  accep- 
tation.    If  there  be  no  authority  on  the  subject,  the  Court 
must  if  possible  ascertain  the  true  meaning  of  the  parties, 
aiid    give  to    the   instrument  a  construction    agreeing   as 
nearly  as  may  be  with  its  words.    Is  there  then  any  obscu* 
rity  in  the  words  *^  nearest  and  next  of  kin  F"    In  its  gene- 
ral acceptation,  the  term  the  <'  next  of  kin*'  of  any  person, 
would  be  understood  to  signify  those  persons  who  stand  in 
the  nearest  degree  of  relationship  to  him.    The  contest  is 
between  the  brother,  a  person  undoubtedly  in  the  present 

case 
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1819.       ^^^^  ^  ^'^^  nearest  degree  of  relationship^  and  the  nephews 
and  nieces  who  are  related  in  a  ;nore  remote  degree.     And 
it  is  to  be  considered  whether  there  be  any  thing  in  die  cod- 
Brandon,     lext  to  alter  the  effect  of  words  which  of  themselves  are  suffi- 
ciently explicit,  and  to  shew  that  die  property  shall,  notwith- 
standing  these  words,  belong  not  to  the  brotlier  alone,  but 
to  him  jointly  with  other  persons  in  a  more  remote  degree 
of  relationship.    If  this  had  been  a  new  case,  no  doubt  could 
have   existed    that  the  words  are   sufficiently  explicit;   and 
there  could  have  been  no  reason  why  a  person  who  answers 
the  description   exactly,  should  be  excluded  from  tbe  full 
bene6t  of  the  gift.     But  the  argument  for  the  nephews  and 
nieces  is,  that  persons  who  are  not  the  natural  next  of  kin 
are  admitted  by  the  Statute  of  Distributions  to  a  share  of  an 
intestate's  effects.    There  is  however  no  evidence  in  this  case, 
that  the  parties  meant  that  statute  to  be  resorted  to.    Besides, 
the  statute,  although  it  directs  in  the  third  section  that  the  dis- 
tribution shall  be  *'  to  the  next  of  kindred  in  equal  degree,  or 
*'  legally  representing  their  stocks,  pro  suo  cuiquejurty  accord- 
**  ing  to  the  laws  in  such  cases,  and  the  rules  and  limitations 
**  hereafter  set  down,"  and  in  the  sixth  and  seventh  sections 
''  to  every  of  the  next  of  kindred  of  the  intestate  who  are  in 
equal  degree,    and  those  who  legally  represent  diem,"  does 
not  in  any  of  its  clauses  speak  of  the  diildren  of  a  deceased 
brother  or  sister  as  being  next  of  kin  to  the  intestate.    They 
are  by  that  statute  admitted  to  share  with  the  next  of  kin 
jure  represaitationis;  and  the  distinction  between  next  of  kin, 
and  those  claiming  by  representation,  is  made  throogb  die 
whole  of  the  statute.     It  is  true  that  we  have  been  in  the 
habit  of  considering  "  Next  of  Kiu"  as  a  technical  expression ; 
and  on  a  reference  to  a  Master  to  enquire  who  are  tbe  next 
of  kin  of  a  particular  person,  it  is  understood  that  without 
any  express  direction  he  is  to  enquire  who  are   tbe  persons 
entitled   under  the  Statute  of  Distributions ;  and  if  a  series 
of  authorities  have  decided  that  a  particular  meaning  b  to 

be 
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be  given  to  those  wonb,  it  is  the  duty  of  the  Court  to  adhere       1819* 
to  it.    The  question  then  is,  whether  upon  the  authorities    32^„,,g|, 
there  is  anj  fixed  rule  that  the  words  ''  Next  of  Kin"  shall  ^• 

receive  the  constructiou  which  is  contended  for  on  the  part 
of   the  nephews  and  nieces.     The    case    of  Phillipi  v. 
Garth  (a),  is  clearly  in  point.     In  that  case  it  was  decided 
by  Mr.  Justice  BuUer,  that  under  a  gift  to  next  of  km,  the 
-children  of  a  deceased  brother  and  sister  were  entitled   to 
share  with  surviving  brothers;   and  if  that  case  had  been 
uniformly  followed,  and  been  considered  as  having  established 
a  rule  on  this  sul^ject,  I  should  have  been  unwilling  to  recede 
from  it,  though  I  might  have  entertained  a  different  opinion 
if  the  question  were  open  for  discussion.     It  appears  how- 
ever by  the  statement  at   the  end    of  that  case,  that  Lord 
Thurlow  did    not  agree  with  Mr.  Justice  Buller ;  and  the 
cause  having  stood  over  that  a  petition  of  appeal  might  be 
presented,  was  ultimately  compromised.     It  was  tlierefore 
never  finally  detided.    In  Garrick  v.  Lord  Camden  (b),  the 
subject  came  before  the  present  Lord  Chancellor,  who  said 
he  liad  long  entertained  doubt  on  the  case  of  Phillips  v. 
Garth.    And  in  Smith  v.  Campbell  (c).  Sir  WilUam  Grant 
put  the'very  case  now  before  the  Court;  *'  if  the  testator  had 
**  made  use  of  the  words  *  next  of  kin,'  instead  '  of  nearest 
**  surviving  relations/  yet  if  there  had  been  nothing  in  the 
**  will  to  shew  that  he  meant  the  next  of  kin  according  to 
**  the  Statute   of  Distributions,  I  should  have  thought  the 
"  brothers  and  sisters  would  have  been  exclusively  entitled.'* 
And  his  Honour  adverted  to  Phillips  v.  Garth^  and  to  the 
doubts  which  Lord  Thurlow  and  Lord  Eldon  had  expressed 
on    that    decision.      HThis    opinion  was    delivered   by  Sir 
IVilliam  Grant  on   a   review  of  all  the  authorities,  and  it 
affords  the  third  instance  of  a  judicial  opinion  against  the 
case  of  Phillips  v.  Garth ;  it  was  delivered  after  full  consi- 

(a)  3  Bro.  C.  C.  64.  (6)  14  Ff*.  372.  (c)  Coop.  C  C-  VTS. 

deration, 
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jgjg        deration,  and  after  the  learned  Judge  had  in  eflFect  decided 
wvw        the  point  in  the  case  then  before  him,  by  holding  that  uoder 
Brandon      ^^  ^^^^  "nearest  surviving  relations/'  the  nephews  and 
Bkan'vov.     nieces  had  no  claim.    Those  words  are  much  less  definite 
than  the  words  in  the  present  case,  for  the  words  "  nearest 
relations''  were  in  Edge  v.  Salisbury  (a),  held  not  to  be  suf- 
ficiently definite  to  prevent  the  necessity  of  resorting  to  the 
statute,  and  in  most  of  the  cases  which  have  been  quoted, 
the  word  "  relations"  has  been  used  ;  and  though  in  some  of 
them  there   have    been  the    additional   terms  "  poor*'    or 
"  poorest,"    "  most  necessitous,"   &c.    yet    the  Court  has 
uniformly  adopted  the 'Sutute  of  Distributions.    But  it  has 
been    adopted  merely  as  a  rule  of  convenieuce,  the  word 
"  relations*'  being  so  indefinite,  that  a  distribution  in  which 
its  meaning  should  be   literally  adhered  to,   would  be  in 
many  cases  impracticable.     A  similar  construction  has  been 
given  to  the  word  **  family"  (b),  and  for  the  same  reason. 
But  notwithstanding  this  long  line  of  authorities,  the  late 
Master  of  the  Rolls,  b  Smith  v.  Campbell^  was  clearly  of 
opinion  that  he  did  not  deviate  from  any  established  rule, 
by  holding,  that   under  a  gift  to  nearest  surviving  relations, 
surviving  brothers  would    be    entitled  in   exclusion  of  the 
children  of  deceased  brothers.     If  there  was  no  necessity  for 
resorting  to  the  Statute  of  Distributions  in  Smith  v.  CaaqAell, 
there  can  be  none  in  the  present  case,  where  the  words  of  the 
trust  are  much  more  precise  and  definite  than  the  terms  of 
the  bequest  in  that  case.     There  is  no  rule  which  entitles 
the  Court  to  depart  fi-om  the  words  of   the   instrument, 
and  to  resort  to  the  Statute  of  Distributions,   except  in 
cases  where  the  words  of  the  gift  are  not  sufiliciently  definite, 
a  reason  which    does   not  exist    here.      Upon    the  whok 
I  am   of  opinion  that  by  the  clear  and  definite  meaning 
of  the  words  adopted  in  this  settlement,  independent  of  ail 

^4}  AmhU  70.  (6)  Cruvry»  v.  Ctftacii,  9  Veu  519. 
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authority  on  the  subject,  the  plaintiff  alone  is  to  be  consi- 
dered as  the  nearest  and  next  of  kin  of  Jbigail  Brandon  ; 
and  that  the  current  of  authorities  being  in  opposition  to  the 
case  of  Phillips  v.  Garih,  I  am  warranted  in  deciding  ac- 
cording to  the  opinion  which  I  should  have  entertained  if  no 
such  case  had  existed,  namely,  that  the  plaintiff  is  solely 
entitled  to  the  moiety  in  question  (a). 


18 19. 
BaATivoii 

V, 

Brahdom. 


The  Master  of  the  Rolls.  1  have  already  delivered 
my  opinion  that  the  plaintiff  is  exclusively  entitled  under 
tlie  words  ''  nearest  and  next  of  kin/'  and  I  see  no  reason  to 
alter  that  opinion.     He  is  undoubtedly  nearest  and  next  of 


JM/y  14. 


(«)  The  following  arc  instances 
of  beqncitts,  the  terms  of  which 
hate  been  held  to  be  so  indefinite 
as  to  induce  the  Courts  to  resort 
to  the  Statute  of  Distributions,  for 
the  purpose  of  ascertaining  tlie  ob- 
jects entitled  to  take.  "To  ray 
relations."  Roach  v.  HaaiiiMiid, 
Pre.  Cha,  401.  *'  The  relations  of 
£.  H.  to  be  divided  equally  be- 
tween them."  Thomas  v.  Hole, 
Forreatttf  ta\.  But  it  was  held  in 
the  same  case,  that  tlie  next  of 
kin  who  were  E.  H.'s  two  surviv- 
ing brothers,  and  the  children  of 
a  deceased  brother,  took  in  equal 
shares  per  eapiiu^  the  statute  de- 
tenniniDg  the  objects,  and  the  will 
the  shares.  ^'  To  all  and  every 
"  person  and  persons  who  are  ne^ r 
**  relations  to  me,  if  any  such  there 
**  be,  aod  if  thm  should  be  any 
^  such  person  or  persons  wlio  are 
'*  related  to  me,  and  do  not  apply 
**  for  payment  within  a  year  after 
**  my  decease,"  tben  over.  Whit- 
fwme  V.  HorrtJ,  2  V$$.  5«7.  "  To 
**  my  wife  for  her  life,  and  after 
t^  her  decease  to  my  own  rehiiions, 
^  who  shall  be  then  alive."  Green 
V.  Uowardy  1  Bro.  C.  C.  31.  "  To 
**  and  among  all  and  every  such 
''  person  and  persons  who  shall  ap« 


**  pear  to  be  related  to  me  eedff, 
**  share  and  share  alike ;  and  that 
'*  such  person  or  persons  shall  prove 
'*  himself  or  theirselves  entitled  to 
**  the  same  in  six  months  after  my 
'*  estates  should  be  sold,  except 
*'  my  nephew  J,  W.  to  whom  I 
'*  give  one  shilluig  only."  Rayner 
V.  Mowbray,  3  Bro.  C.  C.  334. 
^  To  each  of  my  relations  by  blood 
*'  or  marriage,*'  held  to  be  con- 
fined to  persons  who  would  be  en- 
titled under  the  statute,  and  to 
those  who  had  married  persons  so 
entitled.  Devitme  v.  MeUish,  5  Vee. 
5f  9.  "  To  my  sbter  B.  C."  (who 
was  also  sole  executrix)  *'  for  her 
"  own  life."— <<  And  it  is  my  abso- 
"  lute  desire  that  my  sister  B.  C. 
^  which  I  have  made  my  only  execu- 
**  trix  bequeaths  at  her  own  death  to 
**  thoee  of  her  own  family ^  what  she 
**  has  in  her  own  power  to  dispose 
'*  of  that  was  mine,  provided  they 
«  behave  well  to  her  with  decency 
<'and  affection."  B.  C.  having 
made  no  disposition  of  the  pro- 
perty comprised  in  the  will,  it  was 
held,  that  those  who  were  next  of 
kin  of  B.  C.  at  her  death  were  en- 
titled. Cruwys  vt  CsdiMW.  9  Vetf 
319. 


\^ 
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1819*  ^^f  according  to  the  natural  and  obirions  meaaiog  of  Che 
words.  It  is  a  question  arising  on  the  construction  of  the 
deed,  and  not  on  an  intestacy :  but  even  if  it  were  on  an 
Brahoov.  intestacy  the  Statute  of  Distributions  would  not  applj^  for 
the  property  of  femes  covert  is  exempted  from  its  opera- 
tion (a). 

The  other  question  in  the  cause  is  attended  with  more  dif- 
ficulty.   The  trustees  of  the  settlement  seek  to  retain  500/. 
three  per  cent,  bank  ai^nuiiiesi  or  prove  it  under  the  com- 
mission against  Abraham  Brandon,  and  to  apply  tfae  divi- 
dends as  part  of  the  trust  monies  comprised  in  the  settlement. 
The  question  is  whether  the  trustees,  or  tlie  plaintiff  who 
is   their   cestutque  trust,  have  a  right   to  deduct  the  500/. 
bank  annuities  from  the  moiety  which  the  deed  directs  to  be 
paid  to  Abraham  Brandon.    The  settlement  provided  two 
things  to  be  done  in  the  events  which  have  happened : — First, 
the  trustees  were  to  transfer  a  moiety  of  the  funded  property 
to  Abraham  Brandon^  in  the  event  of  Abigaits  death  in  his 
life*time  without    leaving   issue,    and    secondly,  Abraham 
Brandon  covenanted  that  in  the  same  event  he  would  trans- 
fer 500/.  three  per  cenU  to  the  same  trustees  in  trust  for 
the  benefit  of  the  nearest  and  next  of  kin  of  Abigail  Bran- 
don.   Abraham  Brandon  having  become  bankrupt  in  1793, 
it  is  now  insisted  by  his  assignees  that  they  are  eoticled  to 
his  moiety.    The  brother  and  the  trustees  on  the  other  hand 
contend  that  they  have  a  right  to  set  off  against  that  moitsty 
the  500/.  stock,  either  in  the  way  of  mutual  debt  and  credit, 
or  of  lien ;  and  that  the  assignees  cannot  take  their  diare  of 
the  fund  without  satisfying  what  is  due  under  Abraham  Bran- 
dons covenant  in  the  deed.    For  the  purpose  of  coottderiog 
the  question,  it  b  necessary  to  see  what  is  the  state  of  tfab 
property.    The  bankrupt's  interest  in  it  was  contingent  and 

(«)  89  Car.  S.  c.  S. 

was 
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WC9  not  reduced  to  a  certainty  till  twenty-two  years  after        1819. 
his  bankruptcy.    That  contingent  property,  and  all  the  bank- 
rupt's possibility  of  enjoying  it^  should  it  become  vested  in  «. 
possession,  became  effectuully  transferred  to  his  assignees ;     ™a»i>oh. 
so  that  from  the  year  1793,  they  alone  were  entitled  to  this 
contingency,  and  became  at  length  absolutely  entitled  to  the 
property;  and  the  trustees  in  the  settlement  became  as  to  this 
portion  of  the  fund,  trustees  for  the  assignees.     The  fund 
w  as  not  derived  from  the  next  of  kin  of  Jbigail  Brandon, 
but  from  herself,  as  a  part  of  her  own  estate  by  the  operation 
of  the   marriage   contract.     On  the   other  hand,  the  debt 
claimed  by  the  trustees  was  due  solely  by  virtue  of  the  per- 
sonal covenant  of  Abraham  Brandon.     It  was  not  secured 
in  any  other  manner,  but  Abraham  Brandon  engaged  to  pay 
in  a  particular  event  for  the  benefit  of  the  next  of  kin,  500/. 
three  per  cent,  bank  annuities.      It  was  therefore  substan- 
tially a  covenant  by  liim  with  his  wife  before  their  marriage, 
tliat  he  would  in  a  certain  event  pay  this  sum  to  the  trustees. 
The  first  question  then  is,  whether  the  debt  under  the  cove- 
nant is  proveable  under  the   commission  ^gdinst  Abraham 
Brandon.     It  clearly  is  not,  for  it  did  not  exist  at  the  time 
of  his  bankruptcy.     It  was  matter  of  contingency  whether 
any  debt  would  ever  arise,  inasmuch  as  it  was  to  depend  on 
the  events  of  his  surviving  his  wife,  and  of  there  being  no 
iasue  of  the  marriage  living  at  her  death,  neither  of  which 
events  happened  until  twenty-two  years  after  his  bankruptcy. 
The  next  question  is,  whether  it  constitutes  a  debt  which  can 
be  set  off  under  the  5  Geo.  2.  c.  SO.  sect.  £8.     And  I  am 
of  opinion  that  it  is  not  a  case  of  mutual  debt  and  credit 
within  the  operation  of  that  statute.     In  order  to  its  being 
within  the  act  the  debt  must  not  be  contingent ;  it  must  be  a 
debt  existing  at  or  before  the  bankruptcy.     This  debt  did 
not  arise  till  twenty-two  years  afterwards.     It  is  not  a  case  of 
mutual  debt  and  credit  between  the  same  parties,     llie  pro- 
perty contracted  to  be  given  to  the  husband,  moved  from  the 

wife, 
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18ig.  wife,  and  there  is  no  mutual  debt  and  credit  with  her  or 
her  representatives.  Her  nominee  or  next  of  kin  ultimately 
had  a  right  to  the  fund,  but  he  did  not  enter  into  any  mutual 
debt  or  credit  with  the  bankrupt.  Is  diere  then  any  equity 
to  charge  it  on  the  fund  ?  I  think  not,  for  no  person  is 
liable  to  the  payment  of  it  except  the  bankrupt.  It  is  not 
proveable  under  the  commission.  The  event  which  calls  on 
him  to  pay  it  twenty-two  years  afterwards,  has  alone  created 
the  debt.  He  alone  can  be  called  on  to  pay  it.  It  cannot 
be  charged  on  a  fund  belonging  to  other  persons.  TTie  fund 
is  vested  in  his  assignees ;  and  they  cannot  be  called  on  by  any 
statute  or  any  equity  to  perform  this  contingent  covenant  of  die 
bankrupt.  If  there  be  any  injustice  in  the  case,  it  arises  from 
the  circumstance  of  the  settlement  not  having  provided  that 
the  500/.  stock  should  be  a  lien  on  Abraham  Brandon^s 
moiety  of  the  fund.  There  can  be  no  equity  to  call  for  the 
debt  of  one  person  out  of  a  fund  belonging  to  others.  It 
would  be  confounding  two  distinct  rights.  The  fund  is  in 
the  hands  of  the  trustees,  but  the  debt  is  one  which  is  not 
due  from  the  estate  to  which  the  fund  now  belongs.  For 
these  reasons  I  am  of  opinion  that  the  two  transactions  can- 
not be  mixed ;  but  that  the  assignees  must  be  declared  to  be 
entitled  to  the  moiety  of  Abraham  Brandon ;  and  that  the 
debt  arising  under  his  covenant  cannot  be  retained  by  the 
trustees  of  the  settlement,  nor  proved  under  the  commissioQ 
of  bankrupt  against  Abraham  Brandon. 


Hie 
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The  PRINCESS  of  WALES  t^.  Hie  Earl  of  UVER-      j^  t9. 
POOL  and  Count  MUNSTER.  /!?5- 


ISI9. 


On  the  17th  of  March,  1818  (a\  an  order  was  made  in  Where  aa 

this  cause,  that  the  defendants  should  not  be  called  on  to  ^^Jj^^i^ 

answer  the  bill  until  a  fortnight  after  a  production  should  be  fendanciilioiiid 

made  by  the  plaintiff  of  a  promissory  note  stated  in  the  bill,  pelled  to  an- 

The  note  not  having  been  produced,   a   motion  was  now  fortnight  aAcr 

made  on  behalf  of  the  defendants,  that  the  bill  might  be  dis-  ^^'"^Jl^g^ 

missed  with  costs.  an  inttinment 

sUted  in  the 
bill,  and  fifteen 

Mr.  Solicitor-General,    Sir  Jrthur  Piggoit,    and   Mr.  "^^^^^^ 
Heald,  in  support  of  the  motion.     If  this  bad  been  a  case  Mich  prodne- 
where  the  defendants  had  answered,  they  would  clearly  have  ordered  on  the 
been  entitled  after   the  interval  which  has  elapsed  without  deflendu^ 
any  step  being  taken  by  the  plaintiff,  to  dismiss  the  bill  for  ^*  ^°l«**  the 
want  of  prosecution.    The  peculiarity  of  the  case  arises  from  •honld  be  pro- 
the  circumstance  that  they  have  not  answered.    But  they  JJ^en  darf  the 
could  not  answer  till  the  plaintiff  had  made  the  production  ^JJ^J^Ij  ,^ 
provided  by  the  order ;  and  it  being  incumbent  on  the  plain-  cotta,  which 
tiff  to  take  the  first  step  towards  forwarding  the  cause,  the  afterwards 
principle  on  which  is  founded  the  common  practice  as  to  "■^*  ■"•*■*«• 
dismissing  bills  for  want  of  prosecution,  equally  applies  to 
this  case.    Fifteen  months  have  elapsed  since  the  order  was 
made,  a  period  within  which  the  document  might  have  been 
produced,  even  if  it  were  necessary  to  brmg  it  from  the  most 
distant  part  of  Europe.    In  the  mean  time  the  pendency  of 
this  bill,  by  which  a  large  sum  is  claimed  against  the  assets  of 
the  late  Duke  of  Brunswick,  entirely  prevents  the  adminis- 
tration of  his  estate. 


(•)SttmU€f  Vol.  1, 113. 

Mr. 
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18 19.  ^^'  Martin  and  Mr.  Shadwell,  contrd.  The  order,  though 

extremely  novel  in  its  character,   is  undoubtedly  obligatory 


of  Wales  ^°  ^^  parties.  But  it  contains  nothing  mandatory  00  die 
The  eSitI  of  P^*^*^^'^  ^^  *^  ^^  production.  The  Court  has  not  ordered 
LivsapooL.  the  plaintiff  to  do  any  act  which  she  has  omitted.  Bnt  the 
defendants'  counsel  have  supposed  the  case  to  be  in  the  same 
situation  as  if  they  had  answered  the  bill.  If  they  had  wished 
to  have  the  bill  dismissed,  they  should  have  applied  for  an 
order  for  a  production  of  the  document  within  a  given  time, 
or  that  the  bill  might  stand  dismissed,  and  not  have  moved  at 
once  for  a  dismissal  without  affording  an  opportunity  for  a 
communication  between  Her  Royal  Highness  and  hei  legal 
advisers.  Although  it  may  be  true  that  whilst  this  suit  is 
depending  the  defendants  cannot  make  a  distribution  of  the 
Duke's  effects,  the  dismissal  of  this  bill  will  not  prevent  the 
plaintiff  from  immediately  filing  another,  the  effect  of  which 
would  be  the  same.  It  is  optional  with  the  defendanta  to 
answer  without  the  production,  and  they  can  then  dismiss  the 
bill  if  the  suit  be  not  proceeded  in  according  to  the  practice 
of  the  Court. 

The  Lord  Chancellor. — ^This  motion  arises  out  of  a 
bill  filed  by  Her  Royal  Highness  the  Princess  of  Waks,  stat- 
ing herself  to  be  a  creditor  of  her  brother,  the  late  Duke  of 
Brunswick;  making  defendants,  the  Earl  of  Xiverpoot  and 
Count  Munster  as  executors  of  the  Duke,  and  praying  pay- 
ment out  of  his  assets  of  a  considerable  sum  of  mooey, 
alledged  to  be  secured  to  Her  Royal  Highness  by  two  ifif- 
ferent  instruments.  On  the  bill  being  filed,  an  appUcation 
was  made,  supported  by  an  affidavit  of  Count  Jlftnufer, 
bringing  into  question  whether  this  was  a  real  debt,  (which, 
without  the  slightest  imputation  on  the  plaintiff,  it  migfat 
happen  not  to  be,)  and  reasoning  in  his  affidavit,  on  the 
nature  and  contents  of  the  instrument,  to  the  conclusion  that 
this  was  not  a  real  debt ;  and  stating  for  reasons  there  given, 

that 
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that  the  executors  could  not  answer  the  bill  till  the  securities        1819. 
should  be  produced.    On  that  occasion^  if  my  recollection  ^^  Pri^ceh 
be  correct,  it  appeared  that  the  instrument  in  question  was      ofWAwt 
not  in  this  country.     The  motion  then  made  by  the  defend-     The  Earl  of 

T  TV Vtt Poo T 

ants  was,  that  they  should  be  allowed  a  fortnight  before  thej 
should  be  compelled  to  put  in  their  answer,  to  be  computed 
from  the  time  of  the  production  of  the  note.  In  one  sense 
undoubtedly  that  motion  was  novel ;  for  I  do  not  recollect  an 
instance  of  such  a  motion,  and  it  was  confidently  stated  in 
the  argument,  that  a  defendant  was  not  entitled  to  a  pro- 
duction by  a  plaintiff.  But  on  looking  into  the  subject, 
I  found  on  principle,  and  reasoning  by  the  authority  of  text 
writers,  that  where  a  party  pledged  himself  by  oadi  that  he 
could  not  answer  the  bill  in  such  a  manner  as  was  required 
by  his  duty  to  the  Court,  and  to  those  interested  in  the 
distribution  of  the  property,  unless  a  production  of  the  in- 
strument should  be  made,  I  was  satisfied  that  he  had  a  right 
to  come  to  the  Court,  in  order  to  enable  himself  to  put  in  a 
fiill  answer;  and  I  was  the  more  satisfied  in  the  present  case, 
because  the  instrument  in  question  being  one  of  the  securities 
on  whlcb  the  demand  was  made,  the  Court  would  not  make  a 
decree  for  payment  of  the  money,  so  long  as  a  duplicate  or 
triplicate  of  the  instrument  was  existing,  and  in  the  hands 
of  other  persons  than  the  defendants,  but  would  require 
that  all  the  instruments  should  be  delivered  up.  Under 
these  circumstances  I  made  the  order  which  has  been  ad- 
verted to  in  this  discussion.  Having  already  stated  that  I 
had  found  no  instance  of  such  an  order,  it  follows  that 
nothing  can  be  stated  as  the  practice  consequent  on  such 
an  order.  A  motion  consequent  on  it  must  of  neces- 
sity be  founded  on  principle,  and  not  on  precedent.  In 
common  cases,  if  no  step  is  taken  in  a  cause  by  the  plaintiff 
for  three  terms  after  the  period  at  which  the  defendant  has 
placed  himself  in  circumstances  entitling  him  to  call  on  the 
plaintiff  to  proceed,  the  defendant  has  a  right  to  have  the 

bill 
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1819. 


The  Princess 

of W ALBS 

The  Earl  of 
Liverpool. 


Jvly  S7. 


bill  dismissed  for  want  of  prosecution.  The  defendants  in 
this  case  are  in  circumstances  differing  undoubtedly  from  the 
ordinary  case  of  a  defendant  applying  to  dismiss  a  bill  for 
want  of  prosecution  ;  but  the  circumstances  do  not  afford  a 
material  distinction.  It  is  the  duty  of  the  plaintiff  to  pro* 
ceed;  and  the  question  is,  whether,  by  analc^  to  the  common 
case,  the  plaintiff  here  is  not  bound  to  proceed  in  the  same 
manner.  At  the  same  time  I  cannot  help  saying,  that  in  a 
case  where  no  positive  rule  of  practice  can  be  resorted  to, 
there  may  have  been  some  mistake ;  therefore,  unless  I  say 
something  to  the  contrary  to-morrow,  my  order  on  this  motioD 
must  be  understood  to  be,  that  unless  the  instrument  be 
produced  before  the  third  seal,  the  bill  shall  stand  dismissed ; 
but  with  liberty  to  the  plaintiff  to  apply  at  or  before  the 
second  seal,  for  an  extension  of  the  time. 


The  counsel  for  the  defendants  on  this  day  applied  for 
the  dismissal  of  the  bill,  no  production  having  been  made, 
nor  any  application  for  furtlier  time ;  and  the  counsel  for 
the  plaintiff  not  haviug  any  instructions  on  the  subject,  the 
Lord  Chancellor  said  there  could  be  no  doubt  that  the  bill 
must  be  dismissed  with  costs. 


1819.  GARDINER  v.  FELL. 

Rolls.  • 
c.  bSg>         ANDREW  GARDINER,  who  was  in  the  Civil  scnnce 
!he  reStl  of  M  ^f  *^  J^^  ^^^^  Company,  and  resident  at  CalcuUa, 

csuteinJiidta,  being  entitled  to  lands  at  Barrisau/  in  Bengal,  by  virtue  of 

devise  to  her     the  several  Pottahs  afterwards  mentioned,  by  his  will,  dated 

in  Uie  will  of 

if.,  by  her  own 

will  (which  was  also  void  as  to  those  lands,  being  nnattested,)  gave  the  sue 

estate,  and  a  pecaniary  legacy,  to  B.  the  iniiuit  heir  of  A, 

On  a  bill  byB.,  against  the  personnl  representatives  of  C,  for  the  leincy,  and 
an  account  or  the  rents  and  profits  of  the  estate  received  by  C.  in  her  life-tinse : 
Held,  that  the  plaintiff  was  not  bound  to  elect,  but  was  entitled  botU  to  the 
legacy  and  the  account.  ^^ 
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the  6th  of  October  1805,  attested  by  two  witnesses  only,  gave        1819. 
and  bequeathed  all  and  every  description  of  property  that  be     q^^JJJ^hh 
was  then  or  might  be  thereafter  possessed  of,  to  Thomas  v* 

Brown  and  Christopher  Oldfield,  for  the  purposes  therein 
mentioned ;  first,  he  directed  bis  executors  before  named  to 
discharge  all  just  demands  against  him ;  secondly,  he  directed 
that  his  said  executors  should  pay  a  legacy  of  1000/.;  the  * 
remainder  of  his  property  he  gave  and  bequeathed  unto  his 
mother  Ettphemia  Gardiner  for  her  sole  exclusive  benefit. 

The  testator  died  in  March  1806,  leaving  his  nephew  Titimes 
Thomas  Gardiner,  the  plaintiff,  his  heir  at  law.  On  the 
testator^B  death,  Euphenda  Gardiner  entered  into  the  receipt 
of  tlie  rents  of  the  Barrisavl  property;  and  by  her  will,  dated 
the  14th  of  February  1812,  unattested,  gave  to  her  grandson 
the  pWm^S  James  Thomas  Gardiner  1000/.  sterling,  ''and 
''  also  the  Barrisaul  estate,  or  whatever  it  may  have  produced," 
and  she  appointed  Catherine  Fell  and  E.  D,  Ross  executors. 

The  testatrix  died  in  March  1813.  The  bill  was  filed  by 
James  Thomas  Gardiner,  an  infant,  the  nephew  and  heir  at 
law  of  the  testator  Jndrew  Gardiner,  against  the  executors 
of  Euphemia  Gardiner,  for  an  account  of  the  rents  and  pro- 
fits of  the  testator's  real  estates  received  by  Euphemia  Gardi- 
ner during  her  life,  and  also  for  an  account  and  payment  of 
the  legacy  of  1000/.  given  to  the  plaintiff  by  her  will ;  insist- 
ing that  the  lands  at  Barrisaul  did  not  pass  by  the  will  of 
Andrew  Gardiner,  The  defendants  by  their  answer  ad- 
mitted that  Andrew  Gardiner  left  the  plaintiff  his  nephew 
and  heir  at  law,  but  they  alledged  that  they  were  ignorant  of 
the  tenure  of  the  lands  in  question,  or  whether  they  passed 
by  the  will  of  Andrew  Gardiner ;  and  they  submitted,  that 
the  plaintiff  was  not  entitled  both  to  the  legacy  of  1000/. 
given  to  him  by  the  will  of  Euphemia  Gardiner,  and  to  the 
estate  at  Barrisaul,  but  that  he  ought  to  be  put  to  his  elec- 
tion. 

Vol.  II.  D  It 
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1819.  It  appeared  in  evidence,  that  the  testator  ^ndrw  GordS- 

^-^^         ner  was  entitled  to  die  estote  at  Barrisaul,  onder  the  eight 

^*^!"**     following  Pottahs^  granted  to  him  by  several  Natives  of  the 

'"*•        Province  of  Bengal,  and  which  Pottahs,  with   traoabtioiw, 

were  proved  in  the  cause. 

"  To  the  High  in  Dignity,  Sujut  Mr.  Andrew  Gardmer. 
"  Im  Ramkary  Goopto  give  this  Potta  :— 

•<  My  Talook  Kismut  Jlecanda,  in  the  alienated  Ckuckla 
**  Horeenaphoalcea  of  Sorgana  Chunderdeep,  is  recorded  in 
**  the  name  of  my  elder  brother  ChrishncuuderG^apio;  and 
<*  I  give  you  a  Polta  for  six  spote  of  ground,  measunngi&c; 
«  and  you  will  pay  die  rent  thereof  at  the  rate  of  five  Rupees 
**  per  Cance,  being  the  annual  sum  of  Sicca  three  Rupees 
•*  and  ten  Anas.  You  will  dig  and  fill  up,  and  build  brick 
*'  buildings  on  the  land,  and  continue  in  the  possession  of  the 
**  same.  To  this  purport  I  give  this  Potta.  Year  1208. 
**Phagoon  Month.    English  Year  180«.  February  Mondi.'' 


^  This  Potta  is  granted  to  Sujut  Mr.  Andrew  Gardiner. 
"  I,  Sri  Horeeradhanath  Roy,  write : — 

".  Our  Hazoory  Talook,  in  Pergana  Gerd  Bunder,  standi 
^  in  the  name  of  Horeeradhanath  Kismut  Boreesal,  is  inibt 
^  above  Talook.  Its  eastern  boundary  [here  the  lands  are 
**  described},  for  which,  together  with  trees,  we,  of  our  free 
^  pleasure,  grant  you  this  Potta.  You  will  pay  the  rent 
*^  hereof  at  the  rate  of  five  Rupees  per  Cance,  bdog  annnallj 
''  Sicca  seventy-one  Rupees  and  nine  Anas  year  after  year. 
''  You  will  take  possession  of  the  aforesaid  land^  dig  and  fiB 
'^  up,  erect  brick  buildings,  &c.  and  hold  possessimi  of  the 
''  same.  On  these  conditions  I  grant  this  Potta.  BengaUy 
"Year  1208.  Date,  UlPlmgoon.  English  Year  1812. 
*'  Date,  Month  of  February:' 


•'To 


Fsu. 
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<<  To  the  Higfi  in  Dignity,  Sojut  Mn  ^iit Jrar  Gardiner.  IBig. 

'*  I,  Sit  Gefkhwub'  Gkoie,  execute  tbia  Potte :—  Oijmwwi 

''  Kismut  Jllecanda,  an  alienated  Ta/ooA:  in  the  Ckuckla 
''  Hortemaphooka  in  Fergana  Qhunderdeep,  stands  in  the 
''  name  of  my  father  JSAo&an^cAoron  Ghoieg  of  which  three 
''  Giondaa  of  bnd  has  fiiHen  within  yonr  limits ;  I  therefore 
^  grant  yon  this  Potta  for  this  tfar^  Gundas  of  land,  together 
^.  with  the  trees. '  You  will  pay  the  rent  thereof  at  the  rate 
''  of  five  Rupees  per  Cance,  being  annually  Sicca  twelve 
*'  Anas.  Oo  these  conditions^  having  taken  possession  of  the 
*'  land,  you  will  dig  and  fill  up,  erect  brick  bufldtngs,  and 
possess  it  free  from   interruption.    Year   1208.     Date, 

Ist  Phagoon.    Year  1802.    Date,  February.*" 


a 


*^  To  SiJijut  yii.  Andrew  Gardiner^  this  Potta  is  granted. 
''  We,  Sir  Cootoob  Fakir  and  Sir  Khodabukksh  Fakir, 
'*  write : — 

''  Our  Cheragee  Land  is  in  Kismut  Boreesaly  in  Fergana 
*^  Gerd  Bunder.  Its  eastern  boundary  is,  &c.  [here  the  lands 
**  were  described].  We,  of  our  free  pleasure,  grant  you  this 
**  Potta  for  our  own  Cheragee  land  within  the. above  boun* 
**  daries,  commencing  from,  &c.  You  will  pay  the  annual 
'<  rent  thereof  at  five  Rupees  per  Cance,  being  Sicca  six 
^  Rupees  and  fifteen  Anas  year  after  year.  Yoo  will  take 
**  possession  of  the  aforesaid  land,  dig  and  fill  up^  erect  brick 
**  buildings,  &c.  and  keep  possession  thereof.  On  these 
''  conations  we  execute  this  Potta.  Year  1208,  Bengally 
**  Stymie.  Date,  1st  Fhagoon.  English  Year  1802.  Date, 
<<  Month  of  fe&nfary.'' 


^  To  the  High  in  Dignity,  Sujut  Mr.  Andrew  Gardiner, 

**  Mm  Potta  is  granted : — 
''  Three  Ana  and  a  quarter  share  of  Fergana  Chunderdeep, 
**  forming  an  alienated  Talook,  formeriy  belonging  to  Sheikh 

D  2  **  Mahamed 
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1819.       '^  Mahomed  Hayat,  vrzs  purchased  by  inc  at  aaction;  md 
« the  whole  of  Jowar  Bagoora,  in  the  aforeteid  share,  b 


Gardiner 


Fell. 


V.  ^  mioe  according  to  partition.    I  grant  you  this  Potta  for  a 

''  spot  of  land  in  Kismut  Boreesal^  in  the  aforesaid  Joe^ar, 
"  maasuring^  &c.  for  you  to  erect  Godorons  thereon.  Hav- 
''  ing  fixed  the  annual  rent  thereof  at  five  Rupees  per  Ctfice, 
"  to  Sicca  two  Rupees  and  seven  Anas,  I  lease  it  to  you. 
"  You  will  dig  and  fill  up,  and  erect  brick  buildings,  and 
*'  possess  the  land,  paying  the  rent.  To  this  purport  1  grant 
"this  Potta.  Year  1208;  Date,  \st  Pkagoon.  Eng/isk 
'*  Year  1802.     February  Month.'' 


"  To  Sujut  Mr.  Andrew  Gardiner^  this  Potta  is  granted. 
*'  I,  Sri  Prancrishw  Deb,  write : — 

*^  Kismut  Boreesal  is  my  Talook,  purchased  at  auctioo, 
'*  being  two  Ana  share  lying  in  the  lands,  formerly  Hoteerad- 
**  hanath\  in  Pergana  Gerd  Bunder.  Its  eastern  boundary 
''  is,  8cc.  [here  the  lands  were  described].  For  which,  to- 
"  gether'with  trees,  I,  of  my  own  free  pleasure,  grant  you 
**  this  Potta.  You  will  pay  the  annual  rent  of  thb  at  the 
'<  rate  of  five  Rupees  per  Cance,  being  Sicca  ten  Rupees  and 
"  four  Anas  y^ar  after  year.  You  will  take  possession  of 
^*  the  aforesaid  land,  dig  and  fill  up,  erect  brick  buildings,  &c. 
'^  and  hold  possession  thereof.  On  'these  conditicms  I  eke- 
"  cute  this  Potto.  Year  1208.  Date,  1st  PA^gooa.  Eag- 
"  Ihh  Year  1802.     Date,  Month  of  February^ 


<<  To  the  High  in  Dignity,  Sujut  The  Benevolent  Mr.  With 

**  tie,  this  Potta  is  granted : — 
''  Three  Ana  and  a  quarter  share  of  Pergana  Chunderdeepf 
**  forming  an  alienated  Ta/ooA:»  formerly  bdonging  to  Skdkk 
^  Mahomet  Hay  at  ^  was  purchased  by  me  at  auctioD;  and 
*'  the  whole  of  Jowar  Bi^oora^  in  the  aforesaid  shares  is 
''  mine  according  to  partition,  and  a  spot  of  ground  in  Kumvi 

''Boreesal, 
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^  BorttMol^  in  the  aforesaid  Jbioor,  is  situated  to  the  west  of        181^9. 
*'  the  road,^.    The  land  within  these  four  boundaries  mea-     q^^^^^^^ 
**  ^ures,  &c.    Having  fixed  the  annual  rent  thereof  to  Sicca  v. 

<'  one  Rupee  and  a  half,  I  lease  it  to  jon.  You  will  dig  and 
'*  fill  up^  erect  brick  buildings  thereon,  pay  the  rent,  and  pos- 
^'  sesa  it.  To  this  purport  I  grant  this  PotU.  Year  l£a8. 
"Date,  MihMaughr 


f*  To  the  High  in  Dignity,  Sujut  Mr.  jindrew  Gardiner, 
*^  I,  Sri  Ramruiton,  write  this  Polta :~ 

^*  I  have  purchased  a  Talook,  formerly  belonging  Co 
^'  Sonaram  Khansatna^  in  Kismut  Alacanda,  in  Chuckla 
**  Horinaphooliaf  of  Pergana  Chunderdip,  in  the  name  of 
^*  Ramcannye  Chukerbuiit/f  seven  Gundas  and  a  quarter  of 
^'  land  of  which  has  fallen  within  the  limits  of  your  T^nk,  &c. 
"  I  therefore  give  you  a  Potta  for  this  seven  Gundas  and  a 
"  quarter  of  land,  with  trees,  8cc.  You  will  pay  the  rent 
^*  thereof  at  the  rate  of  five  Rupees  per  Cance,  being  the 
^^  annual  sum  of  Sicca  one  Rupee  and  thirteen  Anas.  On 
**  these  condiuons  you  will  take  possession  of  the  aforesaid 
^*  land,  dig  and  fill  up,  and  erect  brick  buildings,  &c.  and 
^  continue  in  possession  thereof.  Year  1208.  Dale,  Ut 
*'Phago(m.    Year  1802.     Date,  February.*' 


Jouph  fVhiie  Sage,  Esq.  Br  Judge  and  Magistrate  of  the 
Twenty-Four  Pergunnahs,  in  the  Prorince  of  Bengal,  and 
who  had  also  held  the  office  of  Judge  and  Magistrate  for  the 
District  of  Bacherguerge,  in  the  same  Province,  and  had  been 
employed  in  the  judicial  department  under  the  Government  of 
Bengal,  tot  fifteen  years,  deposed,  that  he  was  well  acquainted 
with  the  general  nature  of  the  title  or  tenure  by  which 
Zemindars  or  owners  of  lands  in  that  part  of  Bengal,  ho\d 
their  lands.  That  the  lands  in  the  Province  of  Bengal  are 
-generally  held  by  Zemindars  by  descent,  purchase,  or  ^ft, 

•  subject 
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18  Id*       subject  to  payment  of  certain  fixed  rents  or  revenve  to  the 
Oa^rdiver     G^^c"**®"^  of  Bengal,  and  that  such  estates  are  deaoeadible 
V.  to  heirs,  according  to  the  laws  of  the  possessors^  whether 

Hindoos  or  Mussnlmans ;  that  the  same  may,  acc«)rdin|f  to 
the  laws  and  regulations  of  Bengal,  be  granted,  soU,  alien* 
ated,  or  conveyed  by  snch  Zemindars  or  owners,  and  aa 
estate  of  inheritance  maybe  conveyed  or  assured  to  a  giantee 
or  purchaser  thereof.  That  each  of  the  several  Poltahs 
proved  in  this  cause  is  a  Pottah  in  perpetuity^  and  that  an 
estate  in  fee  in  the  lands  described  in  the  said  Pottaha 
respectively,  is  thereby  respectively  granted  and  conveyed  to 
the  grantee,  subject  to  forfeiture  only  on  the  non*payaient  of 
the  rents  respectively  reserved,  and  that  the  lands  so  granted 
are  descendible  to  the  heirs  of  the  grantee,  or  may  be  soM, 
granted,  conveyed,  or  disposed  of  by  such  grantee*  subject  to 
forfeiture  to  the  original  grantor  and  his  heirs,  on  non-pay- 
ment of  the  rents  reserved,  according  to  the  CH>D8tnictiaB 
given  to  such  instruments  in  the  Courts  in  the  Province  of 
Bengal,  in  which  the  deponent  had  held  judicial  appomt- 
ments. 

Jamei  Wintle,  Esq.  First  Judge  of  the  Provincial  Couru 
of  Appeal  and  Circuit  for  the  Division  of  Calemtia  and 
Province  of  Bengal,  and  who  had  been  in  tlie  judicial  and 
revenue  departments  under  the  Government  of  Bengal  for 
twenty-four  years  and  upwards,  deposed  to  the  same  effect, 
with  regard  to  the  tenure  and  descent  of  the  lands,  and  the 
power  of  alienation.  He  further  deposed,  that  the  Pottahs 
proved  in  this  cause  are  all  of  the  same  nature  and  deaciip- 
tion,  and  are  commonly  called  RiMee  Pottahs,  or  leases  to 
tenements;  and  diat  a  perpetual  right  of  occupancy  of  the 
lands  comprised  in  the  said  Pottahs,  which  may  be  alieiialcd, 
sold,  or  disposed  of  by  the  grantee,  and  which  is  descendible 
to  heirs  (subject  only  to  forfeiture  at  any  period  oo  a  fdnie 
of  payment  of  the  rents  reserved,  and  to  an  increase  of  rent, 
in  the  event  of  a  sale  of  the  Zemindar's  estate,  within  which 

fbe 
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die  lands  granted  by  the  Pottehs  are  situated,  byGovernmeut,  1819« 
for  arrears  of  refenue,  at  the  will  of  the  purchaser,)  is  there-  ^"^'^ 
by  created  and  conveyed  according  to  the  construction  given  «• 

to  each  instruments  by  the  Couits  of  Justice  ia  the  Province 
of  Bengal. 

By  a  decree  made  at  the  hearing  of  die  cause  before 
Sir  William  Grant,  on  the  17th  of  DecenAer  1817,  it  was 
referred  to  a  Master  to  inquire  and  state  to  the  Court,  what 
is  the  nature  of  the  interest  which  the  testator  Andrew  Gar" 
diner  possessed  in  the  Barrisaul  estate  under  the  respective 
Pottaihs  proved  in  the  cause,  and  also  whether  the  Barrisaul 
estate,  or  any  part  thereof,  passed  by  his  will,  attested  by  two 
witnesses  only :  reserving  further  directions. 

The  Master,  by  his  report,  dated  the  4th  of  Jugusi  1818, 
certified,  that  he  found  that  the  place  called  Barrisaul,  men- 
tioned in  the  decree,  is  situate  in  the  District  of  Bachergurge, 
in  the  Province  of  Bengal,  which  Province  forms  part  of  the 
possessions  of  the  East  India  Company,  and  is  subject  to 
the  jurisdiction  of  the  Supreme  Court  of  Judicature  at  Fort 
William*    That  the  estate  of  the  testator  Andrew  Gardiner, 
at  Barrisaul,  consisted  of  divers  parcels  of  land  purchased  by 
him  from  several  Natives  of  the  Province  of  Bengal,  and 
conveyed  by  the  Pottahs  before  stated.    That  upon  con- 
Mderation  of  the  translations  of  die  Pottahs,  the  will  of  the 
'  testator,  and  the  following  affidavits,  viz.  An  affidavit  of 
Edward  StreUell,  Esq.  who  was  in  practice  as  a  Counsel  in 
(he  said  Supreme  Court  of  Judicature  for  upwards  of  twenty- 
five  years  up  to  and  ending  in  the  year  1816,  during  several 
years  of  which  period  he  held  the  office  of  Advocate-General; 
an  affidavit  of  James  RuddeU  Todd,  Esq.  who  resided  for  ten 
years  in  the  Ea^  Indies,  chiefly  at  Rungpore,  in  the  Province 
of  Bengal,  and  studied  and  became  intimately  acquainted  with 
&e  language;  and  an  affidavit  of  Robert  Percy  Smith,  Esq. 

who 
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18 ig.  wbo  was  in  practice  as  a  Counsel  in  the  said  Sapreme  Court 
of  Judicature^  from  September,  1803,  to  March,  1811,  during 
the  whole  of  which  period  he  held  the  office  of  Advocate- 

^"''"  General,  the  Master  was  of  opinion  that  the  interest  wbkh 
the  testator  possessed  in  the  Barrisaul  estate  was  of  the  na- 
ture of  fee-simple ;  and  that  no  part  thereof  passed  by  lis 
will,  attested  by  two  witnesses  only. 

The  report  having  been  confirmed,  the  cause  now  came  oo 
to  be  heard  for  further  directions. 

Mr.  Benyon  and  Mr.  Richards,  for  the  plainUff.  contended 
that  the  will  of  Mrs.  Gardiner  being  inoperative  as  to  lands, 
the  plaintiff  could  not  be  put  to  his  election ;  and  they  re- 
ferred to  Sheddon  v.  Goodrich  {a),  and  Brodie  v.  Barry  (6). 

Mr.  Ilorne  and  Mr.  Abercromby  for  the  defendants.  The 
first  question  is  upon  the  right  of  an  English  heir  at  law  to 
property  in  India,  No  one  can  colonize  or  reside  in  that 
country  without  licence  from  the  East  India  Company.  It 
does  not  follow,  that  because  this  property  is  of  the  nature 
of  a  fee-simple  estate,  it  therefore  descends  to  the  person  who 
is  heir  at  law,  according  to  the  English  law.  It  is  contrary 
to  the  policy  of  our  Indian  possessions  that  European  capital 
should  be  embarked  in  property  locally  situate  in  India,  and 
sliould  descend  to  English  heirs  at  law ;  one  consequence  of 
such  descent  would  be,  that  receivers  and  managers  of  pro- 
perty in  India  may  be  appointed  by  the  Courts  in  ibis 
country. 

On  tlie  point  of  election,  the  cases  referred  to  are  founded 
on  the  Statute  of  Frauds  (c),  and  are  applicable  only  to  Eng- 
lish  property.  It  does  not  follow  that  the  will  may  not  be 
looked  at  wilh  regard  to  real  estate  in  India,  because  it 
could  not  be  looked  at  as  to  real  estate  in  England.  The 
rule  established  with  regard  to  wills  of  real  estate  in  England, 

(a)  8  Ves.  481.  (6)  2  Ve$.  &  Bta.  1«7.  {e)  29  Cur.  2.  c.  5. 

is 
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19  founded  on  the  circumstance^  that  there  is  a  positive  statate,  1819. 
declaring  all  wills  of  real  estate  void  as  to  the  heir  at  law,  un- 
less the  testator  has  complied  with  the  requisites  of  the  sta- 
tute.  But  no  such  law  may  exist  as  to  lands  in  India*  The  ^^ux^ 
Court  may  be  able  to  look  at  an  Indian  will  as  rabing  a  ques- 
tion  of  election  without  its  being  attested  by.  three  witnesses. 
But  independent  of  these  considerations  the  Court  may  hold 
that  this  will  raises  a  case  of  election.  If  a  testator  in  terms 
gives  a  legacy  by  a  will  not  attested  according  to  the  statute, 
on  an  express  condition  that  the  legatee  shall  give  up  a  real 
estate,  he  will  be  bound  to  elect.  Why  may  not  the  same 
rule  be  applied  where  the  legacy  is  given  in  language  in- 
directly imposing  such  a  condition  ?  This  testatrix  gives  to 
the  plaintiff  '^  1000/.  and  also  the  Barrisaul  estate,  or  what 
**  it  may  have  produced.''  It  is  in  substance  a  legacy  on  con- 
dition. The  bequest  of  the  legacy  must  be  connected  with 
the  devise  of  the  estate.  It  is  not  a  mere  naked  bequest 
of  1000/,;  but  the  real  meaning  of  the  whole  sentence  is,  that 
if  the  plaintiff  will  take  the  estate  as  a  bounty  under  the 
will  of  the  testatrix,  he  shall  in  that  case  alone  be  entitled  to 
the  legacy. 

Mr.  BenyoH  in  reply.  It  is  clear  that  lands  within  the 
jurisdiction  of  the  East  India  Company  must,  primd  facie 
and  until  the  contrary  appears,  be  presumed  to  be  subject  to 
the  laws  of  England.  A  devise  of  real  estate,  unless  the 
will  be  attested  by  three  witnesses,  is  void  for  the  purposes 
of  election  as  much  as  for  every  other  purpqse.  It  is  im- 
material whether  the  will  be  void  on  account  of  ^  non-com- 
pliance with  the  requisites  of  the  Statute  of  Frauds,  or  for 
any  other  reason.  In  this  case  it  is  clear  that  the  will  was 
void  as  to  the  lands  in  question.  There  is  nothing  in  the 
will  to  support  tbe  argument  of  an  express  condition  annexed 
to  tbe  legacy.  Tliere  is  a  gift  to  the  heir  at  law  as  well  of 
the  legacy  as  of  the  estate. 

The 
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1819.  3%«  Master  of  ike  Rolw.    By  this  biU  the  plabliff 

OabdInbk     <^l3i°^s    Arom    the    personal    represeotativea    of  Euphemia 
«•  Gardiner,  a  legacy  of  lOOO/.,  and  also  the  rents  of  an  estate 

b  respect  of  the  plaintiff 's  daim  to  the  estate  itself.  I  dadl 
first  consider  whether  the  plaintiff  makes  out  a  title  to  the 
estate.  It  belonged  originally  to  Andrew  Gardiner,  who 
died  in  1806,  having  made  a  will  professing  to  give  the  wboJe 
of  his  property  in  very  general  terms  to  his  mother  Et^emia 
Gardiner,  The  latter,  supposing  herself  entitled  to  the  estate 
Under  that  devise,  made  an  unattested  wiU,  devisiag  it  in 
terms  to  the  plaintiff.  His  claim  therefore  to  the  rents  re- 
ceived by  Euphemia  is  founded  on  the  suppoatioii  ihat  the 
will  of  Andrew  was  void,  as  a  disposition  of  die  estate  in 
question.  In  opposition  to  the  claim,  it  is  said,  that  ad- 
mitting the  plaintiff  to  be  heir  at  law  of  Andrew  Gardiner, 
the  property  was  of  a  nature  which  did  not  require  that  a 
will,  disposing  of  it,  should  be  attested  by  three  witnesses, 
the  defendants  aliedging,  by  their  answer,  diat  they  are  ig« 
norant  whether  it  is  freehold  or  not,  but  not  admitting  the  in- 
validity of  the  will.  On  hearing  the  cause,  the  late  Master  of 
the  Rolls  was  of  opinion  that  it  was  proper  that  there  should 
be  an  inquiry  in  order  to  ascertain  the  validity  or  invadidity  of 
the  will  as  a  devise  of  these  lands ;  the  questioo  whether  the 
Statute  of  Frauds  applies  to  a  devise  of  lands  in  India  bmnog 
been  considered  doubtful  for  many  years.  It  is  a  point  re- 
specting which  I  remember  that  Sir  IViUiam  Jone$  enteitain- 
ed  considerable  doubts.  It  is  diflkult  to  know  whether  our 
law  of  real  property,  much  of  which  is  of  feudal  origiii,  is  to 
be  considered  as  prevailing  in  that  country.  The  niqiuiy  waa 
not  for  the  purpose  of  ascertaining  whether  BriiUh  subjects 
can  have  property  in  Bengal,  but  of  enabling  the  Court  to 
judge  respecting  the  nature  of  the  interest  granted  under  the 
Pottahs  proved  in  the  cause.  If  it  had  been  suggested  that 
this  property  was  subject  to  other  questions,  and  that  eveo 
after   the   inquiry  should  be  answered,   such  questions  of 

public 
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ptAblic  ipolicy  as  hav«  been  alluded  to  in  Ibe  aipiment  for  tke       18 19* 
defendants,  were  to  remain  for  discussion,  it  would  have  been     q^^^  ^ 
idle  to  direct  the  mquiry.    I  must  take  the  decree  which  0. 

directed  it  to  have  been  right,  and  the  inquiry  not  to  have 
been  unneoessary.    It  has   been   directly  anawered   by  the 
Master.     He  has  found  that  the  nature  of  the  property  is 
that  of  an   estate   in  fee-simple,   and  that  no  part  of  it 
passed  by  a  will  attested  by  two  witnesses  only.    He  has  ar- 
rived at  this  conclusion  after  having  taken  the  usual  course 
for  obtaining  infonnatiou,  by  receiving  the  evidence  of  gentle- 
men conversant  in  the  law  which  prevails  in  the  province 
wliere  this  property  is  situate.    But  it  is  said  that  the  report 
is  defective ;  and  that  it  does  not  follow,  that  because  the 
plaintiff  is  heir  at  law  in  the  sense  to  which  the  term  is  used 
here,  that  he  is  tlierefore  heir  at  law  in  Bengal^  as  to  pro- 
perty situate  in  that  country.     But  when  in  the  pleadings  the 
plaintiff  is  claiming  this  property  as  heir  at  law  of  Andrew 
Gardiner,  and  is  admitted  to  be  his  heir  at  law,  it  must  be 
understood  that  he  is  heir  at  law  quoad  hoc.     If  it  was  meant 
that  he  was  heir  at  law  to  property  situate  here,  and  not  to 
property  in  Bengal,  Sir  tVilliam  Grant  would  not  have  con- 
fined himself  to  an  inquiry  whether  the  will  was  good,  but 
whether  an  English  heir  at  law  would  be  entitled  as  such  to 
property  situate  in  Bengal.    It  is  a  fair  inference  that  the 
defendants  did  not  contest  his  right  as  English  heir  at  law  to 
the  eatate  in  question.    The  point  mainly  contested  in  the 
pleadings,  is  ^le  question  of  election.    The  evidence  proves 
the  interest  in  this  property  to  be  an  estate  m  fee-simple,  of 
which  one  of  the  incidents  is,  that  it  is  descendible  to  the 
heir  at  law.     It  is  clear  that  it  >vas  understood  to  descend 
according  to  the  law  of  England.    There  was  never  any 
doubt  that  the  laws  of  inheritance  are  applied  in  the  province 
of  Bengal.    That  must  have  been  known  and  felt  by  Sir 
William  Grant,  for  otherwise  the  decreq  would  have  been 
erroneous.    The  question  was,  whether  the  will  was  good, 

and 
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16 19-       and  being  decided  in  the  negative,  the  consequence  w» 

Oardiiirr    ^'®*''- 

J;^  As  to  the  question  of  election,  I  feel  that  die  testatrix 

made  her  will  under  a  notion  that  the  ^arrUanl  estate  was 

her  own,  and  without  any  expectation   that  she  couM  be 

called  on  to  account  for  the  by-gone  rents  and  profits.    If 

she  had  entertained  any  such  expectation,  it  is  probable  either 

that  she  would  not  have  devised  the  estate,  or  diat  she  would 

have  subjected  the  plaintiff  to  some  condition.     But  the 

Court  cannot  proceed  on  conjecture,  and  impose  a  condition 

which  the  testatrix  might  possibly  have  prescribed,  if  her 

attention  had  been  called  to  the  subject.    The  qncstioo  is, 

wheUier  the  words  of  the  will  necessarily  import  that  die 

plaintiff  is  to  be  put  to  his  election,  or  that  any  condition 

should  be  imposed  on  him  ?     I  am  of  opinion  that  the  words 

of  the  will  do  not  warrant  me  in  saying  that  he  is.     First,  it 

is  clear  that  a  will,  attested  by  two  witnesses  only,  does  not 

put  an  heir  at  law  to  his  election.    It  might  have  been  argued 

'  with  considerable   force,  that  though  invalid  as  a  vriO,  it 

should  be  valid   for  the  purpose  of  raising  a  question  of 

election.     It  is  equally  invalid  for  the  purpose  of  making  a 

disposition  of  the  estate  of  another  person,  as  for  the  purpose 

of  making  a  disposition  of  the  estate  of  the  testator.    It  m^t 

have  been  argued,  that  though  void  as  a  will,  it  was  not  to  be 

looked  at  as  if  it  had  not  existed ;  and  that  it  should  operate  by 

imposing  upon  the  peirson  claiming  under  it,  an  im{AVed  con- 

dition,  that  he  should  not  take  the  bounty  of  the  testator,  if  he 

claimed  the  estate  in  opposition  to  the  will.    But  it  has  never 

been  held  that  the  doctrine  of  implied  condition  can  be 

resorted  to  in  such  a  case. '  Is  there  then  any  circumstance  to 

distinguish  this  case  ?  The  argument  is  rather  against  its  ap- 

plication  here,  for  this  testatrix  evidently  intended  to  give 

botii  the  l^^cy  and  the  estate  to  the  plaintiff.     Why  afaouM 

the  doctrine  of  implied  condition  apply  to  such  a  case  as 

the  present,  when  it  would  not  have  applied  if  the  estate 

had  not  been  devised  to  the  same  person  who  would  be 

entitled 
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entitled  if  the  w31  was  mopenLtiye,  but  to  a  stranger  ?  It  is 
said  that  the  plainUff  was  intended  to  take  it  as  the  bounty  of 
the  testatrix.  I  cannot  infer  a  condition  in  the  one  case 
more  than  in  the  other.  That  intention  would  equally  appear 
if  the  estate  had  been  given  to  a  stranger^  and  yet  no  condi- 
tion could  then  have  been  inferred.  Why  then  is  it  to  be  in* 
ferred  in  the  present  case  i  I  cannot  find  any  authority  for 
inferring  a  condition,  though  I  should  have  been  glad  to  do 
so.  It  would  be  too  much  to  say,  that  if  the  testatrix  had 
known  that  there  was  a  debt  owing  to  the  legatee,  she  would 
not  have  given  him  the  legacy.  If  so,  many  cases  might  be 
put  which  would  have  the  effect  of  altering  wills.  I  cannot 
clothe  it  with  a  condition  by  conjectuve.  On  these  grounds 
I  am  unable  to  decide  this  case  against  the  heir  at  law  (ay 


1819. 


Oarirhcr 

V, 


(a)  Id  Hearle  v.  Greenbank,  5 
Atk.  695,  and  1  Vet,  S98,  a  married 
woman  havini^  a  power  of  testa- 
mentary appointment  over  real  and 
penonal  estate,  by  faer  wiU  gave  a 
legacy  to  her  heir  at  law,  and  the 
real  estate  to  other  persons.    On 
account  of  the  infancy  of  the  tes- 
tatrix, the  will  was  void  as  an  ex- 
ecution of  the  power  as  to  the  real 
estate,  ^hich  descended  to  the  heir, 
bnt  it  was  good  as  to  the  penonal ; 
Lord  Har£ncke  held  that  the  heir 
-was  not  boimd  to  elect,  becanse 
the  instrument  was  void  as  to  the 
real  estate ;  and  his  Lordship  com- 
pared it  to  the  case  of  a  testator, 
by  a  will  attested    by  two  wit- 
nesses only,  deyising  real  estate 
from  his  heur  at  law,  and  the  per- 
sonal estate  to   the   heir  at  law, 
which,  though  good  as  to  the  per- 
sonal, would  be  bad  as  to  the  real 
estate ;  and  the  de?isee  of  the  real 
estate  could  not  compel  the  heir  to 
make  good  the  devise  before  he 
eofild  be  entitled  to  his  personal 
legacy,  because  there  is  no  will  of 
real  estate  for  want  of  the  forms 
required  by  the  statute.  So  in  Cory 
▼.  Aakewy  stated  8  F«f.  499.  496. 
and  reported  i  Cox,  S4l,  the  testa- 
tor having,  by  a  will  duly  executed, 
devised  to  the  pbdntiff  an  interest 
in  his  freehold  estates^  afterwards 
by  an  unattested  paper,  (proved  as 


testamentary)  gave  a  legacy  to  the 
plaintiff,  and  his  freehold  estates 
to  other  persons*  Lord  Kewifcm 
held,  that  the  plaintiff  could  not 
be  put  to  her  election,  tlie  Court 
being  bound  to  take  no  notice  of 
the  imattested  will  as  far  as  it  re- 
lated to  the  freeliold  estatqs.  And 
in  Sheddon  v.  Goodrich^  8  Fes.  481 » 
a  similar  opinion  was  expressed  by 
Lord  Eldim, 

The  case  of  Boughion  v«  Bought 
ton,  tVet.  lie,  introduced  a  distinc- 
tion between  express  and  implied 
conditions,  which,  though  much  dis- 
approved of,  seems  to  have  been 
adoered  to  ever  since.  In  tliat 
case  the  testator  by  an  unattested 
will,  gave  a  legacy  to  his  grand- 
daughter, fwho  became  his  heir) 
and  his  real  estate  to  his  younger 
son ;  the  will  contained  a  proviso, 
that  if  any  child  of  his.  or  any  in 
their  right,  or  any  who  might  re- 
ceive ^nefit  by  his  will,  should 
litigate,  &c  the  whole  or  any  part 
thereof,  or  not  cotnpW  with  every 
condition  therein  contmned,  Mh  at 
to  rial  mid  penonal  ettoie^  such  child 
or  children  should  forfeit  all  claim 
under  the  will,  and  have  no  mora 
than  the  orphanage  part  of  the  tes- 
tator's personal  estates.  Lord  Hard- 
wieke  held,  that  the  legatee  was 
bound  to  elect;  the  express  condi- 
tion contained  in  the  will,  distin- 
guishing 


46 


CASES  IN  CHANCERY. 


1819. 


Oabdiiibr 
Fbu- 


<<  His  Honour  doth  declare  that  the  plaintiff  is  e&titkd  as 
^  heir  at  law  of  the  testator  Andrew  Gardiner,  to  the  estate 
**  at  Barritaul,  in  the  Provinoe  of  Bengal,  m  the  Emi 
**  India,  and  to  the  rents  and  profits  thereof^  accrued  stoce 
''  the  death  of  the  said  testator ;  and  that  die  plainbff  is 
**  also  entitled^  under  the  will  of  Euphemia  Gardiner,  to  the 
'^  legacy  of  1 000/.  and  interest  thereon,  at  die  rate  of  4  per 
**  cent,  per  annum,  from  the  end  of  one  year  after  the  death 
''  of  the  said  testatrix,  to  the  day  on  which  the  said  l^acy 
^  was  paid  into  the  Bank.  Refer  it  to  the  Master  to  com- 
**  pute  such  interest,  and  to  take  an  account  of  the  rents  and 
^  profits  of  such  estate  received  by  Euphemia  Gardtner,  hi 
**  her  life-time,  or  hy  the  defendants,  or  either  of  them,  nice 
**  her  decease,  or  by  any  other  person  or  persons,  by  thdr 
''  or  either  of  their  order,  or  for  their  or  either  of  their  use. 
**  The  parties  to  produce,  on  oath,  all  books,  &c.  and  to  be 
**  eiamined  on  interrogatories,  as  the  Master  shall  direct. 
<'  And  his  Honour  doth  not  think  fit  to  give  costs  on  either 
**  side.  Further  directions  reserved."  [A,  1818.  Fol.  19S0]. 


guishiDg  tbe  case  from  Hearle  v. 
Greenbtmk,  And  tbis  distinction, 
though  the  sovndness  of  the  reason- 
ing by  which  it  is  supported  has 
been  repeatedly  questioned  by  snc* 
ceeding  judges,  has  been  attended 
to  in  subsequent  determinations, 
and  is,  I  apprehend,  to  be  con- 
sidered as  forming  part  of  the  law 
of  the  Court.  See  tlie  obserrations 
of  Lord  KenyM^  in  l  Cox,  S44,  of 
Lord  Eldou,  in  8  Ve8.  497,  and  of 
Sir  frmiam  Grantf  in  s  Fes.  &  Bta. 
ISO. 

Another  distinction  prevails  on 
the  subject  of  election,  between 
freehold  and  copyhold  estates.  Al- 
tliough  the  legal  estate  in  copyholds 
wa«  not  in  genenl  devisable  with- 


out a  surrender  to  the  «se  of  the 
will,  tiU  the  55  G0S.3.  «.l9t.  Mid 
a  devise  of  unsorrcndered  copy- 
holds was  consequently  void  at  law 
against  the  castomary  heir,  yet  the 
C^urt  is  not  precladed,  aa  ia  tbe 
case  of  a  devise  of  frecboUs  vnid  by 
the  Statute  of  Frauds^  fi«n  looUng 
at  the  devise  of  the  copybold  tor 
the  purpose  of  compelling  the 


tomary  neir  to  elect  between  any 
benefitt  given  liim  by  tbe  will,  and 
bis  right  as  costonaiy  heir  to  the 
unsurrendered  copyhold.  See,  on 
thU  point,  Umitt  v.  If iUms,  AwM. 
430.  SMmbM  w.SamboU^  3  Vcs. 
65.  BkaU  V.  CiilAersv,  10  Yea.  689. 
Jvdd  V.  Fntt,  13  Kcs.  168,  and  15 
Va,  390,  and  tbs  refcrcncci. 
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WILKINSON  r.  WILKINSON.  ««>"•. 

Jmu  IB.  S9. 

JOSHUA  WILKINSON,  by  his  will  dated  the  30lb  of  A  t^tator  de- 

«/  .       .  ▼ised  estates 

jiprd,  1790,  gave  aimuities  to  his  wife  and  daughters,  and  to  trustees  in 

devised  frediold  and  leisehold  estates  to  WUHam  and  Thuh  waA.  for  life, 

nui9  WUkbuon,  in  tnist  to  raise  and  paj  the  annuities,  and  ^^^^"^ 

subject  thereto  in  trust  for  his  son  JoAn  Henry  WiUdnrnm,  <>tber  members 

during  his  life,  and  after  his  death,  in  trust  for  his  children  witiiaprovuo, 

living  at  his  death,  in  equal  proportions.    The  vriU  contained  ^^id  mpec- 

a  proviso,  declaiing  that  the  annuity  before  given  to  his  Irife,  H^^'y /'*^^ 

and  the  provision  made  for  his  daughters  duruig  their  lives,  '<  or  otherwise 

''  and  the  estates  given  to  my  said  sons  for  their  lives,  is  and  « incumber 

''  are  upon  this  express  condition;  that  in  case  thej  my  said  ^'  ^q*^^** 

''  wife,  sons,  and  daughters,  shall  respectively  assign  or  dis-  '*  nuitifsaiid 

''  pose  of,  or  otherwise  charge  or  incumber  the  life  estate,  MmidetoiscI 

**  the  annuities  and  provision,  so  made  to  and  for  them  dur-  «  JurtngUieif 

*^  iog  their  respective  lives  as  aforesaid,  so  a$  not  to  be  enlt-  **  respective 

^'  tied  to  the  per90nal  receipt,  use,  and  enjoyment  thereof;  «<  aforesaid,  so 

**  then  and  from  thenceforth  the  annuity  or  life  estate  or  u ^tiUedto^ 

"  interest  of  him,  her,  or  them,  respectivdy  so  doing,  or  at'  ^  the  personal 

**  tempting  so  to  do,  shall  from  thenceforth  cease,  determioe,  «  and  enjoy.  ' 

^  and  be  void,  to  all  intents  and  pufposes  whatsoever,  and  !!  ^^^t!^ 

**  riiall  immediately  thereupon  descend  to  and  devolve  upon  Z^J^^^^' 

**  Ae  person  or  persons  who  shall  be  next  entitled  thereto  by  «<  mdty  oriife 

''  virtne  of  the  Umitatians  aforesud,  in  such  maraier  as  the  « ioterestsf 

^  him,  her,  sr 
^  them,  respecttvelj,  so  doing  or  attempting  so  to  do,  should  from  thenceforth 
**  ceSM  and  determine,  and  dbonld'immediately  tberenpon  descend  to  the  penon 
*^  next  entitled  thereto,  by  firtne  of  the  limitatious  aforesaid,  in  case  he,  she,  or 
•*  they  were  respectitely  dead." 

Held  that  the  life  estate  of  A.  ceased  under  the  proviso ;  Fint,  by  his  signing 
a  mcmorandam,  declaring  that  his  life  estate  should  be  chargeable  with  a  debt 
in  case  some  other  property  should  be  insufficient,  which  event  happened : — 
Secondly,  by  his  executing  a  power  of  attorney,  authorising  a  person  to  receive 
1A1C  rents  and  a^ply  them  ha  payment  of  debts  dae  to  himself  and  others,  under 
which  A»  was  out  of  the  receipt  of  the  rents  and  bad  no  control  over  them  for 
eleven  months: — Thirdly,  by  borrowmg  money  on  the  credit  of  future  renU,  and 
delivering  to  tlie  lender,  anticipated  receipts  for  the  expected  rents,  and  an 
authority  to  bim  to  reeorer  ana  receive  soeb  rents  for  his  own  nse,  in  satisfac- 
tion of  the  money  lent. 

''  same 
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1819-       ''  same  would  have  done,  in  case  he,  she,  or  they,  was  or 
WiLUMoa    "  ^^^  ^^  respectively  actually  dead ;  any  thing  herein  con- 
«•  "  tained  to  the  contrary  notwithstanding.'' 

WxLKllltOll* 

The  bill  was  filed  by  Thomas  Wilkinson,  one  of  the  tros- 
tees  under  the  will,  against  John  Henry  Ifilkittson,  and  his 
infant  children,  and  against  William  Wilkinson  (the  odier 
trustee),  and  the  assignees  of  J.  H.  Wilkinson,  under  a  com* 
mission  of  bankrupt,  for  the  purpose  of  having  a  dedaiatioQ 
of  the  rights  of  all  parties  in  the  rents  and  profits  ot  the  es- 
tates given  to  J.  H.  Wilkinson ;  suggesting  claims  made  to 
them,  by  his  assignees ;  by  J.  if.  WUkinson  btmaelf,  as 
not  being  assignable;  by  William  Wilkituon,  under  a  memo* 
randum  signed  by  J.  H.  Wilkinson^  charging  them,  with  a 
debt  due  to  William  Wilkinson,  in  case  a  lease  which  he  had 
deposited  with  him  of  other  property,  should  be  defideat; 
and  by  the  children  of  J.  H.  Wilkinson. 

The  defendant  William  Wilkinson,  by  his  answer,  stated 
that  in  1808,  J.  if.  Wilkinson  borrowed  a  sum  of  money  of 
him,  and  signed  a  memorandum  as  alledged  in  the  bill,  and 
afterwards  more  particularly  stated  in  the  Master's  report. 
It  was  also  admitted  by  the  answer  of  the  assignees. 

At  the  hearing  of  the  cause  before  Sir  William  Grant,  it 
was  referred  to  a  Master,  to  inquire  whether  the  defendant 
J.  H.  Wilkinson,  had  charged  or  incumbered  the  life  estate 
and  provision  made  for  him  by  the  will,  so  as  not  to  be  en- 
titled to  the  personal  receipt  and  enjoyment  thereof:  and  the 
Master  having  on  the  27th  ofJunty  1814,  stated  diat  hehad 
done  so  by  becoming  bankrupt,  an  exception  was  takea  to 
his  report;  and  on  the  IQth  of  June,  1815,  it  was  referred 
back  to  the  Master  to  review  his  report  (a),  and  to  receive 
such  further  evidence  as  might  be  laid  before  him  on  bdudf 
of  the  infant  defendants. 

(«)  WiUtkmm  v«  WiUehmiif  Cwtp.  C.  €.  t59. 

The 
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^e  Master,  by  his  further  report  in  pursuance  of  this'      I819« 
order;  stated  his  opinion,   that  bj  the  various  acts  done  by    ^|^^J|^h 
John  Henry  Wilkinson,  and  specified  in  the  report,  John         «• 
Henry  Wilkinson  had  assigned  and  disposed  of,  and  other- 
wise charged  his  life  estate  and  provision  by  the  testator's 
will  made  for  him  during  his  life,  so  as  not  to  be  entitled  to 
the  personal  receipt,  use,  and  enjoyment  thereof. 

The  facts  stated  in  the  report  were  in  substance  as  fol- 
lows. 

Ist.    It  appeared   by  the  affidavit  of  J.  H.  Wilkinson 
himself,   that  in  OctiAer  1807,  being  considerably  indebted, 
he  executed  an  assignment  to  Waihen,  Cooper,  Nunn,  and 
himself  J.  H.  Wilkinson,  as  trustees  for  the  payment  of  his 
debts.     The  deed  was  not  produced:  parol  evidence  of 
its  contents  was  entered  into,  but  the  evidence  was  contra^ 
dictory;  some  of  the  deponents  stating  that  it  was  confined  to 
his  book  debts,  and  a  sum  to  be  awarded  due  to  him  from 
his  late  partner,  and  that  it  had  been  objected  to  by  some  of 
his  creditors,  as  not  comprising  his  whole  property :  others 
stating  that  it  was  an  assignment  of  his  whole  property,  in* 
eluding  his  life  estate  under  bis  fathe/s  will.    There  was 
also  some  evidence  of  the  rents  of  this  property  having  been 
received  on  behalf  of  Nunn,  who  was  one  of  the  trustees, 
and   by  him  applied  pursuant  to  the  trusts  of  the.  deed. 
It  also  appeared   that  J.  H.  Wilkinson,    on  his  last  exa- 
mination under  his  bankruptcy,  had  stated,  that  be  had  not 
charged  or  incumbered  his  life  estate.  There  was  no  evidence 
shewing  the  present  custody  of  the  deed.  It  appeared  to  have 
been  deposited  with  a  person  of  the  name  of  Waison  for  the 
use  of  Nunn,  one  of  the  trustees. 

2d.  J.  H.  Wilkinson  being  previous  to  Sepientber  1798, 
indebted  to  Thomas  Bull  in  SOO/.,  and  to  several  other 
persons,  particularly  to  Jones  and  IVakerkan  in  about  200/., 

Vol.  II.  E  applied 
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1819-       applied  to  the  defendant  fV.Wilkin$ott  to  paj  the 

of  Jones  and  fVakeman's  debt,  which  he  conaented  to  do^ 
provided  he  was  secured  the  repayment  out  of  the  rents  and 
profits  of  his  lifehold  estates;  and  provided  J.H.WiikmMm 
would  give  a  power  of  attorney,  and  full  authority  to  Tkomaz^ 
Bull,  the  then  collector  of  such  rents,  in  addition  to  one  he 
then  held,  to  receive  the  rents  of  such  estates,  and  to  pay 
over  the  same  to  W.  Wilkinson^  until  he  was  fully  repaid  the 
£00/.  so  to  be  advanced  by  him  to  Jon^  and  fVakeuum,  or 
other  creditors.  On  the  8th  of  October  1798,  a  power  of 
attorney  was  accordingly  executed  by  J.  H.  Wilkimon  to 
Bullf  empowering  bun  in  the  first  place  to  ifsmburae^  &nd 
pay  to  himself,  out  of  the  rents  and  profits  of  the  aud  life 
estate,  all  and  every  such  sum  or  sums  of  monej  as  be  had 
theretofore  advanced  to  J.  H.  ffUkimon ;  and  in  the  aecood 
place,  to  pay  them  over  tp  fV.  WiUdnMon^  until  he  was  fidly 
repaid  the  £00/.  to  be  paid  by  him.  From  the  tine  of  the  es- 
ecution  of  the  power  of  attorney,  till  and  after  the  £9di  of 
September  1799»  being  a  space  of  eleven  months^  J.  H.WU* 
kinson  was  entirely  out  of  the  receipt  of  the  rents  and  profits 
of  (he  estates,  nor  bad,  during  that  period,  any  controal  over 
the  same,  nor  did  be  receive  any  money  therefrom.  On  die 
6th  of  November  1801,  an  account  current  was  sent  by 
William  to  J.  H.  Jfilkinson,  in  which  credit  was  given  to 
the  latter  for  several  sums  received  of  BtdL  It  appeared 
that  in  1798  or  ]799>  a  person  was  employed  by  Tkomos 
Bull  to  distrain  for  rent  on  various  tenements  bdo^;iiqr  to 
J.  H.  Wilkimon  under  his  father's  will,  and  Aat  the  leots 
thus  distrained  for  were  paid  over  to  BulL 

Sd.  In  the  year  1808,  J.  H.  Wilkinson,  being  in  want  of 
money  to  pay  off  a  debt  for  which,  an  esecution  was  th«i 
about  to  be  entered  on  his  premises,  and  for  other  purposes, 
borrowed  of  W.  Wilkinson  396/. ;  and  as  a  security  for  the  same, 
deposited  with  him  not  only  the  lease  of  a  house  at  Wanhnrlh 
(being  no  part  of  the  estate  of  bis  father),  but  on  the  ftStb  of 
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May  1806>  signed  the  following  memorandum  of  agreement:-^        1819. 
"  This  lease  is  to  be  a  security  to  Mr.  W.  Wilkinson  for  the        ^^vv 

^V  w  ^Kf  H  SOX 

**  sum  of  dQGLy  interest,  and  expences,  advanced  to  me  in  «. 

"  roonejy  and  in  case  ii  shall  not  be  sufficient,  my  life  estate  ""**"•*"■• 
"  to  be  chargeable  for  the  deficiency  in  my  father's  estates. 
"  J.  H.  Wilkinson.  London,  26th  May  1808."  It  was  un- 
derstood by  fV.  Wilkinson  that  the  Wandsworth  lease  was 
not  worth  the  money  lent  upon  the  mortgage ;  and  he  there- 
fore insisted  on  and  obtained  the  repayment  to  be  secured  or 
charged  upon  the  defendants  life  estate  under  his  father's 
will.  The  Wandsworth  property  was  afterwards  valued  on 
the  part  of  the  assignees  of  J.  H.  Wilkinson  by  a  surveyor, 
who  reported  that  it  was  not  of  sufficient  value  to  cover  the 
money  borrowed:  it  was  afterwards  valued  by  two  other 
surveyors,  who  reported  its  value  to  be  OQOL ;  and  the  lease 
had  subsequently  become  of  no  value.  The  transaction  be- 
tween J.  H.  Wilkinson  and  W.  Wilkinson  was  supported  by 
the  affidavit  of  the  former,  and  of  the  solicitor  who  prepared 
the  memorandum.  It  was  also  stated  in  the  same  manner 
in  the  answers  of  W.  Wilkinson,  and  of  the  assignees. 

4th.  The  defendant  J.  H.  Wilkinson,  by  his  affidavit, 
stated,  that  in  1807  and  1808,  he  was  constantly  in  the  prac- 
tice of  raising  and  borrowing  money  on  the  credit  of  the 
rents  to  become  due,  and  for  that  purpose  delivered  over 
receipts  for  such  expected  rents,  to  Edward  Nunn,  John 
Norrisk,  and  other  persons,  similar  to  the  transactions  with 
Duppa  Jenkins  afterwards  mentioned.  That  on  the  17th 
of  December  1808,  J.  tf.  Wilkinson  borrowed  of  Duppa 
Jenkins  5SL  17s.  6d,,  and  by  way  of  securing  the  repayment 
thereof,  signed  the  following  memorandum : — **  London,  De* 
"  cember  17,  1808.  I  hereby  acknowledge  to  have  received 
**  of  Mr.  Duppa  Jenkins,  jun.  the  sum  of  58/.  17^.  6d.  for 
"  the  rents  stated  at  the  end  of  this,  and  numbered  as  per 
*^  receipts,  No.  1,  2,  3,  4.  And  I  hereby  authorise  him  to 
''  collect  the  same^  and  to  repay  biiqself  the  said  sum  9f 

E2  «'58/.  17«.  6d. 
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1819-        '^  5SL  Us.  6d.  advanced  to  me;  and  for  that  purpose  he  has 
WiuKiMioN     "  ^^  receipts  upon  the  parties  so  stated  and  numbered  a^  at 
V-  '^  the  end  of  this  acknowledgment.    I  do  authorise  bim  to 

"  receive  the  same  for  his  own  use  and  benefit^  without  mj 
''  having  any  claim  whatever  upon  the  said  rents,  they  being 
''  his  sole  property  for  the  advance  so  made  to  me.  And 
^  I  do  hereby  authorise  and'  direct  the  parties  oa  whom  the 
«  receipts  are,  to  pay  the  saiiie  to  him  or  any  person  Uiat 
"  may  be  sent'  by  Biin  to  receii^e  the  same,  producing  my 
''  receipts  as  before  stated;  and  in  case  of  de&dh  of  payment 
**  by  either  of  the  said  parties,  this  shall  be  fbit  power  for 
*^  him  to  seize  or  distrain  in  my  name  for  the  said  renda,  or 
"  in  the  name  of  the  trustees,  under  a  power  of  attorney 
'^  given  by  them  to  me  for  that  purpose,  to  receive  the  said 
''  rents  from  the  broker  so  seizing  or  distraming,  and  appTy 
^  the  same  to  his  own  use ;  and  this  shall  be  stdficient  ao^ 
**  thorily  for  any  broker  so  seizing  and  paying  over  to  the 
*'  said  Duppa  Jenkins  the  monies  so  received.  J.  H.  Wil- 
*'  kinson.^  At  the  end  of  this  memorandumi  was  a  list  of 
tenants  of  the  property  in  question,  and  of  their  respective 
rents,  amounting  in  all  t«  58/.  17«.  6d.  These  transactions 
were  also  supported  by  an  affidavit  of  Duppa  Jenkins. 

Tlie  defendants,  the  assignees  of  John  Henry  ffilkinson^ 
excepted  to  the  report^  and  the  exception  now  came  on  for 
argument. 

Mr.  Wetherell  and  Mr.  James  Stephen  in  support  of  tfie 
exception.  The  only  transaction  stated  in  the  teport,  which 
could  be  considered  within  the  meaning  of  the  conditidn,  is 
the  deed  of  trust  supposed  to  have  been  executed  by  JaXn 
Henry  Wilkinion  for  the  benefit  of  his  creditors;  but  tliat 
deed  has  not  been'  produced.  No  sufficient  evidence  has 
been  given  of  itr  contents,  or  that  it  inchided  his  life  iuterest 
in  the  property  in  question.  It  is  contrary  to  every  rule  of 
evidence  to  act  on-  the  supposed  existence  of  such  a  deed, 

under 
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lUnder  the  circumstances  stated  in  the  report.    No  evideuce        18I9> 
is  given  by  the  solicitor  who  prepared  it.  WilkiTioh 

This  is  a  penal  proviso,  and  is  not  to  be  extended  beyond  .«• 

the  letter.  The  first  question  to  be  considered  is,  whether  the 
testator  meant  that  the  estate  should  cease,  if  his  son  should 
attempt  to  alienate  for  a  year,  or  some  other  limited  period  of 
^ime  ;  or  wliether  he  intended  to  prevent  a  total  alienation  of 
his  whole  interest.  It  is  extremely  improbable  that  he  nkeant 
the  estate  .to  /:ease  on  an  actual  or  attempted  alienation  by 
mortgage  or  charge  for  a  year  o/  half  a  year-  Conditions 
restraining  assignment  of  leases  have  been  held  not  to  apply 
to  an  underletting,  unless  the  condition  provides  that  the 
lessee  shall  not  assign  the  term  or  any  part  thereof.  The 
same  principle  applies  by  analogy  to  the  present  case.  But 
if  the  CoMirt  should  be  of  opinion  that  it  includes  an  acr 
tual  Of  attempted  partial  alienation,  the  acts  stated  in  the 
report  do  not  amount  to  a  breach  of  the  ^condition.  The 
transaction  with  Bull  amounts  merely  to  tliis ;  he  had  paid 
a  sum  on  account  of  John  Henry  Wilkinsotif  and  the  latter 
authorises  him  to  reimburse  himself  out  of  the  rents  of  the 
estate.  The  transaction  with  Jenkins  is  of  the  same  nature. 
The  testator  could  not  intend  such  an  act  to  be  a  forfeiture. 
Wiih  as  much  reason  would  it  be  a  forfeiture,  if  a  person 
anticipates  his  income  by  a  year,  or  tells  his  receiver  to  pay 
a  bill  for  him  when  the  rents  are  received.  It  does  not 
appear  |hat  the  power  of  attorney  given  to  Bull  was  more 
than  a  pojfirer  to  receive  the  rents  for  the  owner.  It  was  not 
ap  alienation.  One  of  the  witnesses  who  states  that  he  had 
distrained  the  goods  of  some  of  the  tenants,  establishes  the 
fact  that  John  Henry  WiUcinion  himself  was  in  possession 
subsequent  to  the  execution  of  the  power  of  attorney;  for  he 
mentiops  the  fact  of  his  having  been  employed  by  hira  to 
distrain  in  1793  or  1799-  This  shews  that  the  dominion  of 
the  property  still  remained  in  J.  /i.  Wilkinson.  A  power 
of  attorney  is  neither  an  alienation  nor  an  attempt  to  alienate. 
It  IS  a  rievocable  instrument*    The  direction  to  |he  attorney 
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18 19.  to  pay  debts  out  of  the  rente  of  ihe  estate,  in  in  no  sense  a 
parting  with  the  ownership ;  it  is  a  mode  of  enjoymeiit.  It 
could  not  be  the  testator  s  intention  that  his  son  should  be 
WiLKiKioN.  obliged  to  receive  the  money  proprm  manibus.  If  be  bad 
borrowed  a  sum  of  his  bankers,  and  directed  that  it  should 
be  paid  to  them  out  of  the  r^nts  by  the  receiver,  it  would  be 
a  most  extravagant  interpretation  of  tlie  clause,  to  ssty  that 
iBUch  an  act  would  be  a  forfeiture. 

With  regard  to  the  memorandum  given  to  WilKam  fFilkift- 
'SOU,  a  Court  of  Equity,  on  a  bill  filed  for  the  specific  per- 
formance bf  that  instrument,  would  not  have  compelled  tfae 
^execution  of  any  deed  which  could  have  amounted  to  «.  for- 
feiture. The  proviso  must  be  taken  altogether:  the  act 
meant  to  be  restrained  is  not  merely  actual  or  attempted 
alienation  or  incumbrance  of  the  property :  the  asagnmeat 
or  fpcumbrapce  made  or  attempted  must  be  such  as  would 
prevent  J.  H.  Wilkinson  from  being  **  entitled  to  the  per* 
**  sonal  receipt,  use,  and  enjoyqdent."  So  that  if  an  actual 
mortgage  had  been  made,  and  the  mortgagor  had  regularij 
paid  the  interest,  it  would  not  have  been  a  forfeiture,  for 
bis  personal  enjoyment  would  not  bd  interrupted.  But 
there  was  not  in  fact  any  direct  contract  to  execute  a  charge 
on  the  life  estate.  U  rested  in  contingency.  The  case  might 
have  been  different,  if  an  actual  deed  had  been  ezecoted. 
No  authorities  can  be  produced  to  shew  that  forfeiture  has 
been  incurred  by  such  acts  as  those  which  are  stated  in  the 
report;  but  there  are  several  cases  which  byanaJogyare 
authorities  in  favour  of  this  exception.  In  Doe  v.  Otrier  (a), 
a  condition  that  the  lessee  should  not  ^ign  or  otherwise 
part  with  the  lands  demised,  was  held  not  to  be  broken  by 
a  creditor's  taking  the. lands  in  execution  under  a  jud^ent 
entered  up  on  a  warrant  of  attorney /given  by  die  lessee. 
And  yet  the  creditor  might  there  have  immediately  sold  the 
ferm.     In  The  King  v.  Robinson  (ft),  an  annuity  was  given 

C«)  6  T.  R.  b7.  (6)  rv^htKick  S86. 
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at  an  unalieaable  provision  for  personal  use  and  support  of       IS  10. 
the  annuitant^  with  a  proviso,  tliat  if  he  shoaid  sell,  assign,    wiLanitaii 
transfer,  or  make  over,  or  otherwise  attempt  to  alienate  the  «• 

annaitj,  or  do  any  act,  deed,  matter,  or  thing,  to  charge, 
alienate,  or  affect  the  same,  the  trustees  should  have  power  to 
auspend  or  determine  the  annuity ;  and  it  was  held  that  the 
outlawry  of  the  annuitant  was  not  such  an  act  as  gave  the 
trustees  a  power  to  suspend  or  determine  the  annuity.  The 
cases  as  to  anticipation  by  married  women  of  property  settled 
to  their  separate  use,  are  applicable  to  the  present  question. 
Under  trusts  of  that  description  there  may  be  an  anticipation, 
unless  it  be  excluded  by  express  words.  They  also  referred 
to  Dommett  v.  Bedford  (a),  Brandon  v.  Robimon  (6),  and 
Shee  V.  Hak  (c). 

Mr.  Hart,  Mr.  Horve,  and  Mr.  Rose,  for  the  report. 
This  IS  a  case  in  which  the  interests  of  infants  are  affected, 
and  which  calls  for  all  the  anxiety  of  the  Court  on  their 
behalf.  The  simple  question  is,  whether  the  estate  of 
J.  if.  Wilkinson  is  determined,  and  the  infant  defendants 
consequently  entitled.  An  estate  for  life  may  be  made  de- 
terminable on  bankruptcy,  insolvency,  or  any  other  event 
prescribed  by  the  testator :  and  the  persons  entitled  on  the 
happening  of  the  event  do'  not  take  by  forfeiture.  The 
effect  of  the  limitation  over  was  to  narrow  that  which  was 
-first  given  as  an  absolute  life  estate,  to  ^  life  estate  with  ' 

certain  qualifications,  lliose  qualifications  are,  that  there 
Bhalt  be  neither  an  act  nor  an  attempt  to  pass  it  to  other 
person.  It  cannot  be  contended  that  the  testator  had  not 
the  right  so  to  qualify  it.  It  is  an  estate  for  life  determinable 
ty  the  party's  alienating  or  attempting  to  alienate :  in  that 
event,  it  is  to  go  over  to  others.  The  question  therefore  does 
not  turn  on  the  doctrine  of  forfeiture.     It  is  material  that 


C«)  6  T.  R.  684.    3  Ves.  1  *9.  (f)  13  I'm.  404. 

(6)  18  Ves,  4!^:».    1  Rose,  197. 
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1819.  tbe  interest  of  J.  H.  fVilkimon  mm  not  a  legal  bul  m 
WilTinIoii  ®9""^We  interest,  and  that  the  question  most  therefore  be 
determined  in  a  Court  of  Equity.  An  attempt  to  alienate  an 
equitable  estate  by  means  of  a  power  of  attorney  aulborisinjf 
another  person  to  receive  the  rents^  or  by  an  i^raement,  is 
itself  an  alienation  in  equity.  If  we  can  shew  an  agreemenr^ 
it  is  impossible  to  contend  that  there  has  not  bfien  aa 
equitable  alienation.  But  if  there  be  even  an  attempt  to 
pass  the  rents  and  profits,  the  ailment  wonld  be  unanswer- 
able. This  power  of  attorney  was  given  for  a  vaioabie  eon-- 
sideration,  and  was  therefore  not  revocable  even  at  law.  Bat 
if  revocable  at  law,  it  could  not  be  revoked  in  equity.  Aa  to 
the  supposed  want  of  evidence  of  the  deed  of  assignment,  the 
Court  will  not  preclude  the  remainder-men  from  the  benefit 
of  the  limitation  over,  because  they  cannot  produce  die  deed. 
Jt  is  an  instrument  of  which  they  never  were  nor  could  be  the 
depositaries.  It  is  clear  that  John  Henry  WiUdmson  intended 
to  conceal  the  transactions.  It  appears  that  J.  H.  WiOdnmm 
himself  was  one  of  the  trustees ;  a  plan  which  was  probably 
adopted,  in  order  that  he  might  remain  in  posaessioo  aa 
ostensible  owner,  and  yet  be  in  reality  a  trustee.  The  Court 
wilt  presume  that  under  the  bankruptcy  every  thjng  was  done 
which  ought  to  haye  been  dope,  The  Court  cannot  suppose 
that  the  bankrupt  did  not  deliver  up  the  deed  to  his  i 
But  the  agreement  with  William  Wilkinson  puts  the 
beyond  all  doubt;  it  is  set  out  verboHm  in  the  Master's  re- 
port. The  cases  in  which  assignments  by  operation  of  law, 
fis  bankruptcy,  or  the  insolvent  acts,  have  been  held  not  to 
be  foifeitures,  have  no  application  here ;  for  the  language  of 
this  will  would  be  sufficient  to  include  acts  of  those  descrip* 
tioQs.  But  if  it  turned  on  the  question  of  bankmptqr,  it 
i^ay  be  observed,  that  the  first  report  of  the  Master  was  not 
founded  on  the  plroposition  that  bankruptcy  in  general  would 
be  within  the  meaning  of  the  clause,  but  that  the  bankruptcy 
of  this  party  under  the  particular  circumstances  attending  it, 
i>'as  within  the  operation  of  the  proviso. 
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The  Master  0/  the  Rolls.    Tlie  question  for  the  de-      IBI!). 
Aermination  of  the  Court  is,  whether,  on  the  evidence  and  the  ^j^^^^^, 
report,  it  appears  that  the  defendant  John  Henry  Wilkimon  _    v. 

liVlLKlMflOV 

iias  done  any  acta  of  the  description  mentioned  in  the  condi- 
tion contained  in  the  wil).  It  b  msisted  by  the  defendants, 
the  children  of  John  Henry  Wilkinson,  that  he  has,  and  that 
his  estate  has  consequently  ceased.  It  is  well  settled,  that  it 
is  competent  to  a  testator  thus  to  qualify  a  life  estate,  taking 
jcare  not  to  infrii^e  any  rule  of  law.  The  question  then  is, 
whether  this  is  a  life  estate  qualified  by  and  subject  to  a  con- 
dition not  to  do  the  acts  specified  in  the  proviso.  It  is  a 
question  which  has  arisen  in  a  variety  of  cases,  and  the  rules 
respecting  it  are  of  considerable  antiquity.  It  has  occurred 
in  cases  reported  in  Dyer  (a),  in  Leonard  (£),  and  other  old 
reporters  (c) ;  and  the  more  modem  books  contain  many  in- 
^Bitances  of  similar  provisions,  though  they  are  not  looked  at 
by  th^  Cou^t^  with  much  favour.  The  principles  on  which 
the  law  applicable  to  this  subject  is  founded,  are  clearly 
stated  by  Ix>rd  Kenyon  in  Doe  v.  Carter  (d):  **  Generally 
'/  spQak4ug,  the  grant  of  an  estate  carries  with  it  all  legal 
^*  incidents,  and  therefore  the  grantee  has  a  right  to  sell  and 
''  convey  it,  unless  he  be  controlled  by  the  terms  of  his  grant. 
'*  In  the  case  of  Lord  Stanhope  v.  Skeggs,  Lord  Mansfield 
''  seems  to  have  doubted  on  this  ground,  whether  or  not  the 
**  covenant  that  the  executors  of  the  tenant  should  not  assign 
'^  were  void  as  t>eing  inconsistent  with  the  thing  granted;  but 
/^  in  so  doubting,  his  Lordship  probably  overlooked  the 
'^  maxim,  modtis  et  conventio  vineunt  legem ;  though  indeed 
*f  that  maxim  is  to  be  taken  with  some  qualification.  For  a 
*^  grantor,  when  he  conveys  an  estate  in  fee,  cannot  annex  a 
'^  condition  to  his  grant  not  to  alien,  nor  when  he  conveys  an 
*^  estate  tail,  a  condition  not  to  bar  the  entail.  Such  restric- 
'^  tionf  are  imposed  to  prevent  perpetuities:  but,  short  of  that 

(a)  Dy€r^  6  a.  ed  in  Mr.  Justice  Lawren€e*%  jndg* 

(6)  1  LtoH,  d.  meiit  in  8  T.  K.  63. 

(c)  See  Uit  earlier  cases  collect-         {d)  B  T.  i{.  60. 
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1819.        *'  restriction^  both  parties  to  a  contract  may  modet  it  in  «rliat 
WiumisoN    "  manner  they  please.    Though  therefore  the  grant  of  ib 
''  estate  primA  facie  carries  with  it  all  l^gal  tnddents^  that 
"  grant  may  be  modified  according  to  the  wish  of  thepartie*; 
''  and  when  we  are  considering  the  rights  of  the  grantee,  it  is 
**  necessary  to   see  'what  restraints  are  imposed  on  him.** 
His  Ldrdship  then  adverted  to  a  distinction  in  the  catfe  before 
him,  between  an  act  by  the  party  himself  and  an  act  operating 
in  invitum,  a  distinction  which  also  prevailed  in  TAe  Kittg  ▼• 
Robinson  (a),  and  has  no  application  to  the  present  case. 
The  general  principle  therefore  is  clear.    Tbe  question  then 
IS,   how  far  the  acts  committed   by  John  Henrg  Ifilkinnon 
are  within  the  operation  of  the  proviso.     The  acta  insisted 
on  are  four.    One  of  those/ the  execution  of  the  deed  of 
trust,  would,  if  proved,  put  an  end  to  all  argument,     h  is 
said  to  have  been  a  deed  eiecuted  by  John  Henry  WMiman 
vesting  all  his  property  in  trustees  (one  of  whom  was  himself) 
for  the  benefit  of  his  creditors.     If  that  lact  were  made  out, 
it  would  be  a  direct  transfer  and  conveyance  of  the  estate  m 
question.     But  it  is  denied  by  the  assignees  that  this  deed 
contained  any  conveyance  of  the  life  estate.     To  ascertain 
that  point,  nothing  would  be  necessary  but  the  production  of 
the  deed.    On  this  part  of  the  case  the  single  question  is^ 
whether  so  far  as  the  deed  is  concerned  this  fact  is  auide  our. 
It  is  immaterial  whether  the  claim  be  by  an  infimt  or  an  adult 
person.    The  rules  of  evidence  are  precisely  the  same  in  a 
case  in  which  infants  are  asserting  a  claim  as  10  mnj  other 
case.    The  claimant  must  establish  his  case  by  legal  evidence. 
Nothing  can  be  clearer  than  the  rule  of  law,  that  the  best 
evidence  must  be  produced  of  which  the  nature  of  the  case 
admits,  and  that  a  party  seeking  to  establish  his  title  by  the 
contents  of  an  instrument,  must  in  general  produce  tbe  in- 
strument.   That  the  production  may  be  attended  with  dif- 
ficulty is  immaterial.     The  question  is,  whether  parol  evidence 
of  its  contents  ought  in  this  case  to  be  received.    The  eust- 

(a)  IVightwUk  586. 
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tnce  of  llie  instrument  being  adnnitted^  there  is  no  doubt       1819. 
respecting  the  grounds  on  which  secondary  evidence  is  to  be    ^^^l^^^^^f 
received,  viz.  the  loss  of  the  instrument,  or  if  it  be  in  the  «• 

possession  of  the  opposite  party,  its  non-production  utter 
notice  to  produce  it.     In  this  case  the  loss  of  the  deed  is  not 
proved.     It  is  proved  to  have  been  in  existence  after  the 
bankruptcy  of  John  Henry  Wilkinson.     It  is  proved  by  the 
witness  Newby  that  it  was  given  to  him  to  be  carried  to  Guild- 
hall,  and  that  it  was  carried  thither  by  Nunn,  one  of  the 
trustees,  that  it  was  deposited   at  TVatsona  house   for    the 
use  of  Nunn,  and  that  it  was  afterwards  taken  away.    There 
the  evidence  stops.     It  should  have  been  stated  when  and  by 
whom  It  was  taken.     But  these  facts  do  not  appear.     Sunn 
was  living  four  years  after  this  bill  was  filed,  and  five  years 
after  the  bankruptcy.    Notwithstanding  this,  the  deed  remains 
with  the  trustees,  and  not  with  those  who  were  entitled  to  the 
bankrupt's  estate.     It  is  said  that  the  assignees  withhold  it, 
because,  if  produced,  it  would  be  strong  evidence  against 
them ;    but  that  is  begging  the  question.     What  evidence  is 
there  to  shew  that  it  ever  came  to  their  hands  ?  It  is  said  that 
John  Henry  Wilkimon  delivered  it  up  at  his  bankruptcy,  but 
to  whom  or  at  what  time  such  delivery  was  made  does  not 
appear.    The  party  bound  to  produce  the  deed  does  not  pro- 
duce it.     If  the  assignees  have  it,  why  are  they  not  examined 
on  the  subject  ?    Why  did  not  the  bill  interrogate  them  as  to 
the  fact,  and  by  a  short  sentence  in  their  answers  it  would 
have  been  explained  i    Though  the  bill  contained  no  inter- 
rogatory on  the  subject,  yet  when  the  late  Master  of  the 
Rolls  permitted  the  infiint    defendants  to    offer  additional 
evidence,  they  might,  by  a  short  process,  have  called  on  the 
assignees  to  answer  relative  to  the  existence  and  the  present 
custody  of  this  deed,    and  by  .that  means  have  saved   the 
ex  pence  of  die  voluminous  evidence  which  has  been  entered 
into.     Parol  evidence  however  was  resorted  to  before  the 
Master,  and  it  does  not  distinctly  appear  that  any  pointed 
objection  was  taken  to  it :  for  I  caunpt  but  think  that  if  the 
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18 19^  Master's  attention  bad  been  drawn  to  the  subject,  he  coiii4 
Wi^KuTsoM  ^^^  ^^^^  received  the  evidence.  Evidence  was  offered  of 
V*  '  the  contents  of  the  deed.  If  I  were  at  liberty  on  this  pait 
of  the  case  to  look  into  that  evidence,  which  however  I  am 
not,  my  conclusion  would  have  been  that  the  deed  did  not 
contain  any  assignment  of  tlie  life  estate.  The  parties  seeni 
to  have  been  aware  that  a  forfeiture  would  have  be^i  the  coo^ 
sequence  of  including  it.  Tl^e  solicitors  do  not  say  that  it 
contained  the  life  estate,  but  merely  an  assignment  of  ht| 
Jliook  debts ;  and  this  is  in  some  degree  co.n6mied  by  the  lasf 
examination  of  the  bankrupt,  in  which  he  stated  that  it  did 
not  contain  the  life  estate,  though  it  was  understood  al  \V\e  ex- 
ecution of  the  deed  that  it  was  to  be  included.  But  it  would 
be  extremely  mischievous  to  relax  thp  rules  of  legal  evidence, 
and  after  the  lapse  of  several  years  to  receive  evidence  of 
persons  deposing  to  the  contents  of  a  deed  fropn  their  recol- 
lection. If  the  question  (iepeiided  on  the  deed,  it  would 
have  been  a  matter  wortliy  of  consideration  whether  the  Court 
should  not  now  endeavour  to  obtain  a  production  of  it,  and 
whether  it  would  not  even  now  permit  some  inquiij  to  be 
instituted  respecting  it ;  though  undoubtedly  before  soch  per^ 
mission  would  be  granted,  the  Court  would  require  some  rear 
son  to  be  given  for  its  non-production  before  the  Master^ 

The  other  ^cfs  which  ^re  reli^  on  as  amountiiig  to  a  for^ 
fisiture  of  the  lif^  estate  are,  first,  a  power  of  attorney  giveq 
by  John  Henry  Wilkinson,  in  October  1798,  to  Thomas  Bait, 
authorising  him  to  receive  the  rents,  and  out  of  them  to  paj 
to  himself  sums  which  he  had  previously  advanced  to  Johm 
Henry  Wilkinson ;  and  afterwards  to  pay  the  rents  to  WURam 
IViMnson  till  he  should  be  reimbursed  a  sum  to  be  advanced 
by  him  on  account  of  John  Henry  Wilkinson  :  Secondly,  an 
agreement,  dated  the  26th  of  May,  1808,  by  whidi  it  is  de^ 
dared  that  John  Henry  Wilkinson  had  deposited  the  lease  of 
a  house  at  Wandsworth, mi\\  William  Wilkinson,za a  security 
for  396/.  and  that  in  case  it  should  not  be  sufficient,  his  \Vf 

estate 
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estate  to  be  chargeable  for  the  deficiency:  and,  thirdly,  the  ]g]g, 
anticipation  of  the  rents  in  favour  of  Duppa  Jenkins,  by  ws^ 
delivering  to  him  receipts  for  those  rents  before  they  were  due,  ^ 

accompanied  by  an  authority  to  receive  and  recover  the  rents    Wilkiihom. 
for  his  own  use,  without  any  claim  on  the  part  of  John  Henry 
Wilkinson.    The  question  is,  whether  these  acts,  or  any  of 
them,  come  within  the  operation  of  the  proviso  in  the  will. 
On  a  general  view  of  the  case  it  is  impossible  to  say  that 
they   are  not  directly  in  violation  of  the    testator's  inten- 
tion.    His  son  John  Henry  Wilkinson  appears  to  have  been 
in  trade,  and  the  intention  was,  that  be  should  himself  have 
the  personal  enjoyment  of  the  property.    It  is  impossible  not 
to  see  that  in  the  year  1798,  two  years  after  Joftn  Henry 
Wilkinson  had  succeeded  to  the  property  by  the  determination 
of  a  preceding  life  estate,  he  was  in  embarrassed  circumstances, 
and  from  that  year  to  the  year  1809,  struggling  with  his  em- 
barrassments, and  though  aware  of  the  restrictive  clause  in 
the  will,  endeavouring  to  avoid  its  operation  by  contrivances 
for  incnmbering  his  life  estate,  and  for  parting  with  it  to  cre- 
ditors,  in  such  a  mamier  as  not  to  amount  to  direct  mort- 
gage.    It  is  however  properly  argued  that  the  acts  done  by 
him   must  be  brought  within  the  letter  of  the  prohibition. 
There  is  a  fallacy  in  the  argument  that  the  words  **  assign  or 
**  dispose  of"  must  be  construed  as  applying  only  to  si  com- 
plete assignment,  and  not  to  a  partial  disposition.    If  that 
were  well  founded,  the  eflfect  would  be,  that  be  might,  daring 
bis. whole  life,  by  a  series  of  partial  dispositions,  part  with 
all  the  reuts  and  profits,  and  yet  the  acts  would  not  be  withiii 
the  operation  of  the  proviso.     But  the  words  of  the  clause 
are,  <<  that  if  he  should  assign  or  dispose  of,  or  otherwise 
^*  charge  or  incumber  the  life  estate^  so  as  not  to  be  entitled 
**  to  the  personal  receipt,  use^^and  enjoyment  thereof,  the 
^  life  estate,  Sfc.  of  him,  her,  or  them  so  doing,  or  attempt' 
*'  ing  so  to  do,"  shall  cease,  S^c.    The  acts  which  1  have 
stated  are  directly  within  the  meaning  of  the  phrase.    The 
words  *'  attempting  so  to  do,*'  are  not  new,  for  similar  worda 

occurred 
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18 19.       occuned  in  The  King  v.  Robinson  (a),  though  that  case  wm 
determined  on  another  ground.    The  fact  of  the  execution 
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V.  of  a  power  of  attorney  to  Bull  is  not  denied.     He  was  a 

creditor,  and  it  was  to  enable  him  to  pay  himself  and  anoiber 
creditor  out  of  the  rents.  It  was  ingeniously  argued  by 
Mr.  Sicjphen  that  a  power  to  receive  rcnU  amounts  to  nolhinj, 
that  it  could  not  be  intended  by  the  testator  that  bis  son 
should  always  receive  the  rents  propriis  manibus,  and  dial  it 
was  sufficient  that  he  should  retain  the  dominion  over  them. 
It  was  properly  answered  that  a  power  of  attorney  given 
for  a  valuable  consideration  b  not  revocable.  It  was  an 
equitable  security,  and  gave  to  the  party  to  whom  U  >aa« 
granted,  an  authority  to  withhold  tlie  rents  from  John  Henry 
Wilkinson^  and  apply  them  in  payment  of  his  own  debt,  and 
that  of  William  fVilkimon.  What  is  a  security  by  vivum 
vadium  but  an  authority  to  the  lender  to  receive  bis  debt  out 
of  the  profits  of  the  estate  ?  During  the  existence  of  the 
power  of  attorney.  Bull  might  have  refused  to  pay  the  rents 
to  JVilkinson^  because  he  was  authorised  to  receive  and  apply 
them  himself.  It  was  not  an  absolute  parting  with  the  whole 
life  estate,  but  it  was  '^  charging  and  incumbering  it "  for  a 
time,  ''  so  as  not  to  be  entitled  to  the  personal  receipt,  use, 
''  and  enjoyment.'^  The  great  object  of  the  will  is  to  con- 
trast the  giving  it  to  others,  with  the  enjoyment  of  it  faj  the  de^ 
visee  himself.  It  would  be  trifling  with  the  will  to  say  that  it 
shall  depend  on  ttie  form  and  mode  in  w  hich  the  alienation 
IS  made.  This  act  alone  would  in  my  opinion  be  sufficient. 
The  mortgage  or  agreement  of  the  26th  of  May,  1808, 
which  is  admitted  by  the  answer  of  the  assignees,  and  was 
also  stated  in  tlie  first  report  of  the  Master,  was  clearly  s 
charge  on  the  life  estate.  It  is  said  not  to  have  been,  as 
absolute  but  a  conditional  chaige.  But  was  it  not  an  attempt 
to  charge?  And  if  the  property  ni  Wandsworth  were  no- 
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toriously  deficient  in  value,  it  cannot  be  said  that  it  was  not        1819. 
a  direct  charge.    According  to  that/argument^  even  a  direct 
mortgage  would  not  be  within  the  meaning  of  the  condition, 
provided  the  roor^;agor  continued  in  the  receipt  of  the  rents 
and  profits.     The  last  act  which  is  insisted  on,  is  the  anticipa- 
tion of  \he  rents.     It  appears  by  a  written  agreement,  very 
clearly  expressed,  tlmt  Duppa  Jenkins  was  authorised  to  go 
to  the  tenants,  with  liberty  to  receive  the  rents  as  his  own  pro- 
perty, and  without  being  subject  to  any  claim  by  JaAit  Henry 
Wilkinson,    it  is  said  that  this  was  merely  the  act  of  a  land- 
lord directing  another  person  to  receive  his  rents.    But  it  is 
impossible  to  say  that  he  retained  the  personal  receipt,  use, 
and  enjoyment  of  the  property,  when  he  had  for  a  valuable 
consideration  given  the  power  of  receiving  the  rents  to  an- 
other.    It  is  contended  that  every  landlord  gives  a  similar 
authority  to  his  bailiff:  but  the  analogy  is  rather  between  this 
case  and  that  of  the  species  of  security  to  which  I  have  before 
adverted,  and  which  gives  to  the  lender  an  authority  to  re- 
ceive the  rents  for  his  own  benefit  until  bis  debt  shall  be 
satisfied.     Upon  all  these  three  latter  points,  and  laying  the 
deed  of  assignment  out  of  the  case,  I  am  clearly  of  opi- 
nion that  the  Master  has  come  to  a  right  condusion.     1  am 
surprised  that  the  subject  of  the  bankruptcy  should  have  been 
alluded  to  in  the  argument ;  it  is  not  mentioned  in  the  second 
report,  and  the  point  respecting  it  was  decided  by  the  late 
Master  of  the  Rolls. 

Exception  over-ruled. 
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RoLi...  MATTHEWS  v.  PAUL. 

Jtdy  5.  6/s8. 

At^I^be.  y^NN  M  Air  HEWS,  by  her  will,  dated  the  SlslJfffy, 
queatbedBaDk  •"  ^qqi  -^^^  j^^  trustees  all  such  Bank  stock  as  she  should 
stoek  to  tmi-  '  ^  ■       j-  -j     j  u  ^ 

teet,  in  trusty     leave    at  her  death,    in  trust   to  pay  tlie  dividends  lo  hcf 

^id^^bl'r  daughter  JKflry  the  wife  of  John  Paul  Paul,  during  her  life, 
to^^fofher  ^^^  ^^^  separate  use ;  and  after  her  decease  to  pajsoch  diii- 
•qwnte  me,  dends  to  John  Paul  Paul  daring  his  life ;  and  after  his  de- 
death  to  her  cease,  **  Upon  trust  that  they,  the  said  trustees,  do  and  Aail 
hU  iS^/nd  *'  aswgn  an<*  transfer  all  such  stock  unto  and  among  all  and 
after  h{f  death  »  ^^g^y  ^jjg  children  of  my  said  daughter,  if  more  than  one, 
to  assign  and  •'  „  ,  ,  t  ii.  j  r 
tnitttferaU  "  (except  an  eldest  son)  equally  share  and  share  alike;  ana  u 

ttnto!l^  .  "  but  one,  then  the  whole  to  such  one,  or  only  child;  the 
amongall  and   «  ^^^  ^^  ^^  vested  interests  and  transferable  at  their,  his,  or 

©▼cry  xiic 

children  of  «  her  ages  or  age  of  twenty-one  years ;  and  in  the  mean 
Jf.Ccxci^aii  "  time  and  until  such  children  or  child  shall  attain  sack 
t^ltyTind  if  *'  age,  from  time  to  time  to  invest  and  improve  their  rt- 
butone,  the  u  soective  shares  or  share  of  the  dividends  of  such  stock, 
whole  to  such  »^  ., ,,    -  1        i?  J      J       . 

cue  or  only  *«  for  such  children  or  child  s  future  benent  and  advantage, 
child,  to  be  ^ 

vested  interests  and  transferable  at  their,  his,  or  her  ages  or  age  of  twenty-one 
years :  and  in  case  any  such  child  should  die  under  that  age,  leaving  any  child  or 
children,  tlien  the  share  of  every  child  so  dying  to  go  to  such  their,  his,  or  her 
children  or  child  in  like  manner  as  above  mentioned,  otherwise  lo  go  to  the  sar- 
vivors  or  survivor  of  the  cliildreu  of  her  daughter,  and  to  be  transferable  in  hke 
manner  as  their  original  share :  and  in  case  her  daughter  should  have  no  children, 
or  they  should  all  die  under  twenty-one,  witliout  children,  tlien  to  transfer  the 
Bank  stock  to  such  persons,  ^c.  as  her  daughter  should  appoint.  She  also  be* 
queathrd  Imperial  reneirable  annuities,  and  other  stock,  to  the  trustees,  in  trust, 
to  receive  the  dividends,  and  invest  them  in  stock  until  the  expiration  of  the  term . 
for  payment  of  the  Imperial  annuities,  and  thereupon  assign  and  transfer  all  such 
stocks  or  funds  as  well  original  as  accumulated,  unto  and  among  all  and  every 
the  children  of  her  daughter  {except  an  eldest  son)  equally  ;  and  if  but  one,  ttoi 
the  whole  to  such  one  or  only  cWld,  the  same  to  be  vested  interests  and  transfer- 
able, and  the  dividends  or  interests  thereof  applied  at  such  time,  S;e,  and  with 
the  like  power  of  appointment  by  her  daughter  as  was  directed  concerning  the 
Bank  stock.  At  the  date  of  the  wUI,  and  at  the  testatri&'s  death,  M,  had  two 
sons,  J.  and  fT.— J.  the  eldest,  died  in  the  life-time  of  his  parenu,  before  the  ex« 
piration  of  the  Imperial  annuities,  and  before  H^,  attained  twenty-one. 

Held,  that  tV»  having  become  an  only  son  by  his  brothiT's  death,  was  not  en- 
titled to  any  share  either  of  the  Bank  stock,  or  the  funded  property ;  although 
a  thinily  estate,  of  which  J.  had  been  tenant  in  tail,  did  not  by  his  deatlt  become 
vested  in.fT.,  a  recovery  havhig  been  suficred  by  J.  and  the  estate  devised  by  liim^ 
to  his  father.  ^    , 

"  And 


Mj^TTRSWf 
V. 

Paul. 
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"  AqA  in  case  way  Buch  children  or  child  shall  <fie  under  the        1819. 
"  said  age,  leaving  any  children  or  child  kwfiilly  begoUei), 
'^  then,  the  share  er  shares  of  every  such  child  so  dying,  to 
"  go  unto  or  among  such  their,  his,  or  her  children  or  child, 
^  in  like  manner  as  above  mentioned,  otherwise  to  go  to  the 
"  surviTors  or  sarvivor  of  the  children  of  my  said  daughter, 
"  and  to  be  transferable  in  like  manner  as  their  origiual 
''  share  thereof.     And  in  case  my  said  daughter  shall  leave 
"  no  children  or  child  at  her  decease,  or  leaving  such,  they 
''  shall  all  die  under  the  said  age  ot   twenty-one  years, 
"  without  children  as  aforesaid.  Then  Upon  Trust  that  they 
**  the  said  trustees  do  and  shall  assign  and  transfer  all  such 
'^  stock  unto  sui:h  person  or  persons,"  &c.  as  her  said  daugh- 
ter by  deed  or  will  should  appoint,  and  in  default  of  appoint- 
ment, then  in  trust  to  assign  the  same  unto  the  testatrix's 
nephew  Waller  Matthewty  for  his  own  use.    The  testatrix 
abo  bequeathed  to  the  same  trustees  all  such  interest  or 
share  as  she  should  leave   at  her  decease  in  the  5  per  ceiii. 
bank  annuities,  17979  (commonly  called  Loyalty ,)  and  ui  the 
Imperial  Terminable  Annuities,  ''In  trust  to  stand  possessed 
*'  of  all  such  annuities,  and  to  receive  the  dividends  or  in^ 
''  terest  hereof  from  time  to  time  as  the  same  shall  become 
''^  due  and  payable ;  and  thereupon  to  lay  out  and  invest  the 
*'  same  in  the  purchase  of  5  per  cent,  annuities,  1797,  or 
*^  such  other  stocks  or  funds  as  they  shall  think  fit,  being 
''  government  securities,   in   their  names,  and  so  in  like 
**  manner  from  time  to  time  to  lay  out  and  invest  all  the 
''  dividends  or  interest  to  be  received  thereon,  so  as  all  such 
<'  stocks  or  funds  do  thereby  accumulate  until  the  expiration 
''  of  the  term  for  payment  of  the  Imperial  Annuities ;  and 
**  thereupon  to  assign  and  transfer  all  such  stocks  or  funds, 
''  as  well  ori^nal  as  accumulated,  unto  and  among  all  and 
"  every  the  children  of  my  said  daughter,  if  more  than  one, 
'^  (except  an  eldest  ton,)  equally  share  and  share  alike,  and  if 
"  but  one,  then  the  whole  to  such  one  or  only  child ;  the 
''  same  to  be  vested  interests  and  transferable,   and  the  di- 
Vox,.  II.  F  "vidends 
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1819.      «'  TkkiHli  or  inlerait  Uiem>f  applied  «!  fucb  lime  ^ 
<«  tod  10  tttch  maimer,  and  with  the  like  power  of 


JUvnewt    ^^  ^^^^  byniyittd  daughtet,  .as  la  berdftbefore 
'^^'       •^  and  directed  of  and  conceroing  the  Bank  Stock 

*^  before  given  ia  trust  for  the  benefit  of  die  childrw  of  my 
"  said  dau^ter  ;  end  in  default  of  my  said  daugbtei  making 
**  any  such  gift^  direction,  limitauon,  or  appoiatmeat  thefe 
**  of,  in  trust  to  assign  and  transfer  the  same  unto  mj  afore 
**  aaid  nephew  Walier  Maitkim,  his  executors,  admimilra- 
^  tors,  or  assigns,  to  and  for  bis  and  thor  own  use." 

By  a  codicil  dated  the  gth  of  March,  1802,  the  teslstrix 
devised  to  the  trustees  named  in  her  will,  the  reversion  in 
fee-simple  of  certain  freehold  estates,  upon  trust,  for  the 
separate  use  of  her  daughter  Mary  Paul  for  her  life,  and 
from  and  after  her  decease,  '^  Upon  Trust  to  stand  pomesMd 
''  as  well  of  the  said  estate  and  premises  as  also  of  the  reals 
^  and  profits  thereof  in  the  mean  time,  to  and  for  the  use, 
'«  benefit,  and  behoof  of  Walter  Matihem  Paml,  second  son 
^  of  my  said  daughter  Mary  Paul,  his  heirs  and  assigns  for 
''  ever,  and  to  convey  the  same  to  him  upon  his  attaining  his 
M  age  of  twenty-one  years :  but  if  my  said  grandson^  ffaUer 
**  Matthews  Paul,  should  happen  to  die  before  he  attains  his 
^  said  age,  then  my  said  trustees  are  also  to  stand  possessed 
''  thereof  in  trust  to  and  for  all  and  every  other  the  ckiUrea 
''  of  my  said  daughter,  who  shall  live  to  attam  ibe  sjge  of 
''  twenty-one  years,  if  more  than  one,  (except  an  ddest  ton,) 
M  their  heirs  and  assigns,  share  and  share  alike,  as  tanaala  ia 
**  common,  and  not  as  joint  tenants ;  and  if  there  aboald  be 
^  but  one  child,  then  m  trust  for  such  one  only  child,  hia  or 
^  her  heirs  and  assigns  for  ever,  and  to  convey  the  same  te 
^  them,  him,  or  her  aocordiogly;  and  in  ease  nysaid 
^  daughter  should  leave  no  children  or  child  living  at  her 
'*  decease,  or  leaving  such,  they  should  all  die  under  the 
^  said  age  of  twenty^one  years,  then  upon  this  further  tnisl» 
**  and  it  shall  be  lawful  for  my  aaid  daughter,  notwithstand- 
f*  ing  her  coverture,  by  any  deed  or  writbg  to  be  eiecnted  bj 

«  her 
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^*  ber  in  the  presence  of  and  attested  by  two  or  more  ere-       16 19- 
^  dible  witnesses,  or  by  her  last  will  and  testament  in  writing,    MAiraEWi 
^  to  be  signed  and  published  in  the  presence  of  three  or  «* 

''  more  such  witnesses,  to  give,  8tc.  the  same  estate  or  any 
*'  part  thereof  unto  such  person  and  persons,  &c.  as  she 
^  shall  think  fit,  and  m  defeult  of  such  gift,  Sec.  to  stand 
*'  possessed  thereof  for  the  sole  use  and  benefit  of  my  said 
^  daughter,  her  heirs  and  assigns  for  erer/* 

By  another  codicil,  dated  the  20lh  of  June,  1804,  the 
teatatriz^  after  stating,  that  she  had,  since  the  making  of  her 
will,  become  entitled  to  a  share  and  interest  in  the  5  per  cent. 
Navy  Annuities,  gave  the  same  5  per  cent.  Navy  Anoutties^ 
and  all  such  other  share  and  interest  as  she  should  have  there- 
in at  the  time  of  her  decease,  unto  the  same  trustees,  uport 
the  same  trusts  as  were  by  her  said  will  declared  concerning^ 
her  share  and  interest  in  the  5  per  cent.  Loyalty  and  Imperial 
Terminable  Annuities  in  her  will  mentioned,  and  to  transfer 
the  same  accordingly. 

The  testatrix  died  in  December  1805.  At  her  death,  her 
daughter,  Mrs.  Paul,  had  five  children,  who  were  all  then 
infants,  ciz*  two  sons,  John  and  Walter  Matthews  Paul^ 
and  three  daughters,  Mary,  now  the  wife  of  M.  B.  Napier^ 
Ann,  and  Harriet  Paul.  John  Paul,  the  eldest  son,  died 
without  issue,  in  December  1817,  having  attained  the  age  of 
twenty-one.  Walter  Matthews  Paul,  the  second  son,  at- 
tained the  age  of  twenty-one  hi  Pebrunryl^lB.  The  term 
for  payment  of  the  Imperial  Annuities,  expired  on  the  1st  of 
Jfoy,  1619. 

The  bill  was  filed  by  the  trustees  of  the  will,  for  the  pur* 
pose  of  having  the  trusts  carried  into  execution,  and  the 
rights  of  all  parties  ascertained.  The  defendant,  Walter 
Matthews  Paul,  by  his  answer,  insisted  that  the  intention 
of  the  testatrix  was  only  to  exclude  John  Paul,  the  eldest 
son,  from  taking  any  share  of  the  stock,  inasmuch  as  he  was 

F  %  amply 
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1819>       amplj  provided  for  at  the  date  of  the  will  and  coficib,  bj 
llATraBwi    ^*^"%  ^^^  considerable  real  estates  entailed  upon  him  under 

«•  the  will  of  his  paternal  uncle :  and  that  it  never  was  the  inteo- 

Paul* 

tion  of  the  testatrix  to  exclude  the  defendant,  ffa/i^Jf or- 

thews  Paul,  from  a  share  of  the  stock,  by  reason  that  he  was 
not  so  provided  for,  and  which  the  testatrix  well  knew  at  the 
time  of  making  her  will  and  codicils,  and  for  other  reasons 
apparent  on  the  will  and  codicils.  The  other  defendants  in- 
sisted, that  the  intention  of  the  testatrix  was  to  exclude  from 
a  share  of  the  stock,  not  only  John  Paul,  the  eldest  son^ 
but  also  any  son  of  her  daughter  who  should  become  an 
eldest  son  previous  to  his  attainii^  twenty-one  ^ears,  and 
thereby  obtaming  a  vested  interest  in  a  proportionate  share  of 
the  stock.  It  was  admitted  at  the  bar,  that  John  Pmd,  the 
eldest  son,  was  tenant  in  tail  of  a  considerable  estate  \  bat 
that  on  his  death,  Walter  Matthews  Paul  did  not  become 
emitted  to  it,  John  Paul  having,  on  his  attaining  the  age 
of  twenty-one,  suflfered  a  recovery,  and  devised  the  estate  to 
his  father  in  fee. 

m 

Mr.  Agar  and  Mr.  Rose  for  the  defendant,  Walter  Mat" 
thews  Paul,  contended,  that  being  an  only  and  not  an  ddest 
son,  he  was  not  excluded  by  the  terms  of  the  will  from  a 
share  of  the  funds,  and  that  it  could  not  be  the  intention  of 
the  testatrix  to  exclude  him,  the.  term  ^*  eldest  son"  iiaTing 
been  held,  in  many  cases,  to  signify  the  son  who  is  entitled  to 
the  family  estate,  and  a  similar  reason  having  induced  the 
Courts  to  hold  a  daughter  entitled  to  a  share  of  a  pecuniary 
provision,  under  the  description  of  a  younger  child,  though 
she  was  elder  than  the  person  entitled  to  the  estate.  And 
they  referred  to  Beak  v.  Beale  (a),  Trafford  v.  Ashton  {h\ 
Heneage  v.  Hunloke  (r),  Graham  v.  Lord  Londonderry  (d), 

(«)  1  P.  W.  144.  {d)  Cit€fl    in  Lmra  Tryttkam   f . 

(6)  «  Vcm.  660.  ^'ebb,  tFtt,  199. 

W  iiAtk.^6.  . 

Lord 
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Lord  Hardwicke^a  observations  in  Lord  Teynham  v.  fVehb  ia\       1819. 

Duke  V. Daidge  (6),  Driver  Y.Frank  (c).    If  in  the  present    j|^!J!J^^ 

case.  Waller  Matthews  Paul  is  to  be  excluded  from  a  share        ^». 

of  this  fund,  he  maj  be  left  entirely  wichoat  a  provision ; 

for  it  is  admitted,  that  the  fiimily  estate  to  which  his  elder 

brother  was  entitled,  has  been  devised  by  him  to  his  father 

in  fee,    and  may  be  sold  or  devised  to  a  stranger.    The 

decision   of   Lord  Hardmcke  in   Lord  Teynham  v.  Webb^ 

will  probably  be  referred  to  on  the  other  side ;   but  it  is 

distinguishable  from  the  present  case  by  the  circumstance 

that   Lord  Teynham^  who  there  claimed  the  portion,  had 

succeeded  to  the  title  and  estate  of  the  family;  and  there 

also  appeared  to  have  been  an  acquiescence  by  him  in  the 

claim  of  his  sister  to  the  whole  fund.     In  Hall  v.  Hewer  (d). 

Lord  Hardwicke  said,  that  there  was  no  case  where  the 

Court  had   considered  a  younger  child  as  an  eldest^   but 

between  parents  and  children,  or  those  who  stand  in  loco 

parentis.     Hie  testatrix  in  this  case  cannot  be  considered 

as  having  been  in  loco  parentis  to  the  children  of  Mrs.  Paul; 

she  was  their  grandmotfier,  and  their  parents  are  both  living. 

Walter  Matthews  Paul  was  a  yminger  son  at  the  date  of 

the  will,  and  in  that  character  acquired  a  vested  interest 

in  die  funds  in  question,  according  to  the  established  rule, 

that  where  payment  of  a  legacy  is  postponed^  on  account  of 

circumstances  affecting  the  fund>  it  is  vested  immediately.  . 

Mr.  Wilbraham,  for  Ann  and  Harriet  Paul,  Mr.  Hart 
and  Mr.  Isaac  Lloyd  Williams  tor  Mr.  and  Mrs.  Napier 
and  their  children,  and  the  trustees  in  their  marriage  settle* 
ment,  contendeSd,  that  the  present  case  was  within  the  rule 
laid  down  by  Lord  Keeper  Wright  in  Chadwick  v.  Dole- 
man  (e),  where  a  sum  being  directed  to  be  raised  out  of  lands 


(«)  «  Ves.  198.  (rf)  Ambl.  2<>5. 

(6)  «  res.  203,  note.  {e)  t  Vem.  528. 

(e)  S  Maule  and  SeUp.  25. 

for 
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Mlt-       for  jrouQger  cbiidreii's  portions,  in  mich  shares  m  the  6dkm 
^^^'^^        should  appoint,  an  appointment  to  a  second  son,  who  aftti- 
••  Mrards  became  an  eldest,  was  held  to  be  defeasible,  from  the 

''*'       capacity  of  the  person ;  "  that  he  was  a  person  capable  to 
*^  take  at  the  time  of  the  appointment  made,  bat  that  was 
^'  sub  modo,  and  upon  a  tacit  or  imfdied  condition,  that  he 
**  should  not  afterwards  happen  to  become  the  eldest  sob 
"  and  heir,  so  that  he  had  as  it  were  only  a  defeasible 
^*  capacity  in  him/'    And  they  referred  also  to  Lord  Teyn- 
Mam  ▼.  fFebb  (a),  and  Savage  v.  Carroll  (b).    It  camx»t  be 
supposed  that  the  testatrix  meant  to  confine  the  term  '*  eldest 
f*  son  "  to  the  person  who  should  for  the  Ume  \mo%  aucceed 
%o  the  estate  which  belonged  to  John  Paul;  for  there  is  no 
estate  settled,  a  circumstance  which  distingiudies  this  cais 
Aom  all  those  referred  to  in  the  aigument  on  the  other  ade, 
jn  which  the  party  was  acting  imde^  a  Aimily  settlement,  snd 
dealing  with  family  property.      Here  the  constmctioo  muit 
be  the  same  as  if  the  testatrix  was  a  total  stranger;  she  wai 
under  no  moral  qt  legal  obligation  to  provide  for  these 
children ;  nor,  supposbg  her  to  be  acqiftainled  with  the  stats 
of  the  family^  can  that  make  any  difference,  accordiDg  to 
Godfrey  y.  Davis  (cX  and  RadcUfft  v.  Buckley  (d).    It  cas- 
not  be  assumed  that  fVaUer  Matthews  Paul  is  withoiU  pre- 
vision, though  he  does  not  succeed  to  his  brother's  estate ; 
for  as  there  is  an  estate  in  the  head  of  the  Suoiy,  it  is  aot 
to  be  taken  for  granted  that  he  will  not  be  provided  for. 
The  codicil  to  this  Yery  will  makes  provimn  for  Walter 
Matthews  Paul.    The  amount  of  the  proviskm  was  held, 
in  Cook  V.  Jmham  (e),  to  be  immirterial.    This  case   u 
'distinguished  from  those  referred  to  on  the  other  side  hy  the 
circumstance  that  in  all  tliose  cases  the  gift  was  to  persons 
pot  in  existence,  and  who  were  to  be  asoertaiiied  meidlj  by 
^heir  answering  a  particular  description.     It  is  evident  that 

Cf)  «/«•  198.  (d)  IP  Ve$,  195. 

Qf)  1  Sott  and  Beatty,  t65.  u)  3  P.  W.  «83. 

it)  6  Vts.  45. 

th^ 
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At  iMlatriz  knew  AaC  sbe  IimI  an  eldatt  grandbcNi;  for  ia       U19. 
aiioth«r  dwiM  of  tbe  niU,  abe  deicribea  ff.  M.  Paul  aa    ^^JJJJJ^ 
her  dttoghtei^a  aecond  son.    If  she  liad  meant  die  worda  «.  ^ 

of  exclurion  to  apply  merely  to  tbe  tbcb  eldest  son  of  her 
daughter^  ahe  wonld  either  have  described  him  by  name,  or 
aa  *<  the,*'  and  not  ^  an"  which  is  synonjmotta  with  *'  nay,'* 
eldeat  son.  She  meant  the  person  to  be  excluded  to  be  left 
tmascertatned  till  the  period  of  division.  Nor  did  she  mean 
entirely  aiid  under  all  circumstances  to  exclude  an  eldest; 
for  in  one  event  it  ia  given  to  an  eldest  or  only  child. 
In  Ihike  v.  Dddge  (a),  tbete  was  an  evident  intention  to 
provide  for  all  the  children ;  and  tbe  parent  having  appointed 
die  eatate  to  a  younger  son,  the  eldest  was  held  entided  to 
a  portion.  The  word  ''  younger  "  occurred  but  once,  and 
die  Coart  was  under  the  necessity  of  rejecting  it,  to  give 
effect  to  the  other  provisions  of  die  setdement. 

Mr.  WhiMiahh,  for  the  execntors,   aubmitled  to  act  aa 
the  Court  shoidd  direct. 

The  Mastbr  of  the  Rollb.    In  thb  caae  it  is  contend-       J«ly  n. 

ad,  on  behalf  of  t1ie  defendant  WaUer  MaUhem  Paul,  that 

alth<mgh  ha  b  now  become  die  only  son  of  his  modier,  yet 

having  been  a  younger  son  at  tbe  date  of  0ie  will,  and  at  the 

death  of  the  testatrix,  be  is  entitled  to  a  fourth  share  of  thi^ 

funda  in  cpiestson.     On  die  other  hand,  it  is  insisted,  that 

in   tbe  event  which  has  happened^  ff alter  Motihem  Paul 

having,  by  the  death  of  his  brother,  become  the  only  son 

of  bis  mother,  is,  00  the  true  construction  of  the  will,  to  be 

excluded  from  a  pardcipation  m  the  fund.     The  Imperial 

Annuidea  and  the  interest  were  by  the  will  directed  to  be 

Iransferred  at  the  ezpiradon  of  the  term  for  die  ending 

of  the  Imperial  Annntties,  which  arrived  in  May  last ;  and 

fke  trustees  were,  according  to  the  language  of  the  will, 

(n)  2  Va.  fOJ,  note. 

''  thereupon 


Pavl. 
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1819*       *^  thereupon  to  assign  and  tranifer  alt  sudi  stocks  or 
-/^l^^     **  as  well  original  as  accumulatedy  unto  and  among  all  and 
«.  **  every  the  children  of  Maty  Paul,  if  more  dian  one  (except 

''  an  eldest  son),  share  and  share  alike.**  This  is  an  espseas 
direction,  that  the  assignment  to  be  then  made  is  to  be  in 
exclusion  of  whatever  person  should  sustain  the  diaractcr 
of  an  eldest  son.  It  is  observable,  that  it  is  a  dinsioo  of 
personal  property  to  take  pl»ce  at  future  periods,  part  of  the 
funds  being  diyisible  a(  the  death  of  the  surviving  teoant  for 
life,  and  tbe  other  at  (he  expiration  of  the  TenninabJe  JSenk 
Annuities,  which  happened  fourteen  years  after  the  date  of 
the  will.  It  was  a  prospective  direction  for  a  dxnnoQ,  and 
it  i|  a  direct  order  to  transfer  to  all  the  cluldren,  but  ^ith 
an  exclusion  of  an  eldest  son.  The  only  thing  to  be  deter- 
mined is  the  period  of  time  at  which  the  description  "  eldest 
''  son  **  is  to  be  considered  as  applying,  it  being  capable  of 
being  altered  by  circumstances,  and  there  being  no  idendfica- 
tion  by  name  either  of  the  persons  to  take  or  to  be  exdoded. 
The  takers  af^  to  be  children  of  the  daughter  of  the  testatrix, 
and  the  person  excluded  is  to  be  a  person  sustaining  the 
character  of  her  eldest  son,  not  fixing  itomjiialim,  bnt  by 
character,  either  the  person  to  take  or  to  be  excluded.  T\ie 
only  question  then  is,  at  what  period  of  time  the  character  is 
to  be  fixed.  It  can  be  only  at  one  of  these  three  periods — 
the  date  of  the  will,  the  death  of  the  testatrix,  or  the  period 
«t  whiph  the  fund  is  directed  to  be  assigned.  Without  ad- 
verting to  the  n.uqierous  case^  which  have  been  re£erred  to, 
aU  which  [  have  read  and  altendisd  to,  the  few  pbin  prin- 
ciples deducible  from  them  will  enable  us  to  fix  the  period 
to  which  the  words  are  to  be  applied.  The  iact  is  indis- 
putable, ^hat  JValter  Maithem  Paul  is  kiow  the  eldest,  and 
that  he  was  oiko  not  so.  On  principle,  let  us  first  consider 
whether  the  description  can  apply  to  the  time  at  which  the 
will  was  msde.  If  th^t  were  the  intention,  the  exchision 
wa9  meant  to  be  penal  to  an  existing  indiridual;  for  the 
^cstatrix  was  well  acqiiainied  with  the  state  of  her  dafighler's 

familv. 
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fAiniljr.    Hm  codicil  gifM  an  esUte  to  WaUBt  MaUhmt       1819* 
Pati/  byname,  deacribing  him  aa  the  second  son.    She    ujmmn 
knew  thetefore  that  he  was  the  second  son,  and  h^d  an  elder        _#• 
hrotben    If  she  intended  a  personal  exclasion  only  of  Jokmp 
the  then  eldest  son,  there  was  no  reason  for  not  identifj^g 
and  excepting  him  by  name.    But  she  has  not  only  omitted 
to  do  this,  but  die  has  not  even  used  the  words  ^  the  eldest 
aoQ,''  which  wonid  have  been  more  descriptive  of  an  in- 
dividual; die  seems  to  have  purposely  adopted  expressions 
which  have  a  genersl  application;  for,  in  introducing  the 
person  to  be  excepted,  she  constandy  makes  use  of  the  in- 
de6nile  article,  anxiously  marking  her  intention  not  to  ex* 
dude   an  individual  by  name,  but  whatever  person  might 
sustain  the  character  of  an  eldest  at  some  period  to  which 
she  looked  forward.    In  the  same  manner  she  describes  the 
children  of  her  daughter,  not  by  name,  but  by  character;  not 
knowing  what  number* there  might  be:  and  the  fund  was  not 
to  be  distributed  in  the  one  case  till  the  death  of  the  father 
and  mother,  nor  in  the  other  till  the  expiration  of  the  an- 
nuities.   She  evidendy  looked  forward  to  events  which  might 
change  both  the  number  of  the  children,  and  the  relation 
of  eldest  and  youngest.    When  she  adopts  this  indefinite 
expression,  it  has  a  strong  tendency  to  diew  that  she  did  not 
mean  to  exclude  any  individual,  but  the  person  who  should 
sustain  the  particular  excepted  character.    It  is  impossible 
to  say  that  the  words  are  not  future  in  their  import;  and 
I  cannot  conceive  that  she  meant  to  exclode  merely  the  per- 
son who  was  eldest  son  at  the  time  when  she  made  her  will. 
In  the  very  same  codicil  which  describes  WaUer  Matthews 
Paul  as  the  second  son,  she  disposes  of  the  property,  in  case 
of  his  deadly  to  the  sons,  except  an  eldest  son;  so  that  if 
fValter  Matthews  Paul  should  die  before  he  attained  the  age 
of  jtwienty-one,  there  might  be  the  same  exclusion  of  an  ddest 
son  in  that  event.    It  is  clear  that  she  looked  to  a  future 
state  of  things.    The  disposition  was  not  confined  to'children 
who  were  then  in  being  ;-for,  as  the  fond  whs  to  be  distributed 

at 
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]«I9.       «l  •  taMiitt  fltridd,  ev^  ohiW  lifing  it  flart  period 
j^^j^^^    be  entitled  to  take  Mder  *e  deMfptbii.    She 
v«  apeek  of  pereoiu  who  are  to  be  m  e$8e  «t  the  tine 

the  wdl  \b  Biade;  the  periona  who  ate  te  tiAe,  and 
who  are  to  be  exdeded,  are  to  be  aaoertaiaed  bf 


Bet  aecondty,  it  is  contended,  dmt  the  interati  of  lh» 
dnMren  veited  at  the  death  of  the  testatrix,  mat  daft  faes* 
SBlention  was  to  exclude  only  Ae  person  who  shooM  bm 
the  efcM  son  at  that  period.  That  the  shares  hmriag  be- 
come tested  at  diit  time  in  all  the  children^  eaccfl  an  iMeai 
ion^  and  Wfdter  MMhemPaui  havng  been  tfaew  m  Towng^ 
sen,  bis  share  became  veat^  in  him^  and  wis  not  UaMe  l» 
be  devest^  kf  sobse^nt  efents*  This  q^nestioe  depewia 
eo  the  true  /constmction  of  the  words  in  the  latter 
of  the  Willi  referring  to  the  former  daose  ae  to  Aie ' 
end  by  which  she  has  deckm^  that  the  mteteste^teii  to  the 
dnldren  shall  be  t etrted  interest^  luid  translmble  at  their 
ages  of  twentyHone  years.  This  gives  ihe  tme  aticaiung  of 
the  declaration  of  the  testotiik  as  to  die  period  of  fcslisg. 
Om  coNBtrectio*  is,  to  make  the  sentence  as  to  the  tested 
interests  distinct  from  that  which  dprects  difs  shares  to  be 
thMwferaUe  at  the  ages  6f  tweetyrone  years.  The  other  is 
to  consider  it  as  one  entire*  sentence.  It  is  necessaiy  to  Jook 
at  the  context,  to  ascertain  whether  |he  period  ef  twenty-one 
is  meant  to  apply  to  both  periods,  or  only  to  thet  at  which 
the  shares  are  to  be  transferable.  It  is  said  that  the  inte»* 
tion  Was,  that  they  were  all  to  take  tested  mteiests  at  dm 
dealCh  of  the  testatrix,  and  that  the  shues  of  aa^  diAdren 
dying  immediately  afterwards  should  be  transmissible  to  diew 
representatites.  Bnt  I  diiek  dmt  sncfa  a  constrnction  wodd 
be  m  direct  oppositioii  to  another  part  of  tbewiB,  trfaicb 
directs  that  the  sha#e  of  e  dlild  dying  under  twent^Mme  shaH 
go  to  his  children.  TUs  shews  diet  die  diare  cooU  not  be 
inlscedendy  tested  id  die  IMirent^  ^  it  is  posidtdfy  gfem 
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over   oo  ibe  death  of  a  child  under   twentj-KMie  to  hii        1819* 
childreo.    It  it  further  provided,  that  if  the  parent  sball  die    jf  j|!^^^^ 
uader  twenty-one  without  leaviqg   any  children,  hia   ahars  •• 

ahall  go  to  the  surviving  children.  It  could  not  therefore 
be  vested  in  the  parent.  The  testatrix  goes  on  to  provide, 
thilt  in  case  her  daughter  shall  leave  no  child  at  her  decease, 
or  leaving  such,  they  shall  all  die  under  the  age  of  twenty- 
one,  without  children,  the  trustees  are  to  transfer  the  stock 
to  such  persons  as  her  daughter  shall  appoint.  It  is  clear, 
Ifaexefore,  that  without  directly  n^;ativing  the  words  of  the  ^ 

will,  it  could  not  be  held  to  vest  in  a  child  not  attaining  the 
nge  of  twenty-one,  the  bequests  over  expressly^providing  for 
overy  case«    It  is  said  that  the  interests  nuist  be  considered 
▼eated,  becaiise  it  would  otherwise  be  unnecessary  to  intro* 
dnce  a  bequest  over,  the  bequest  over  being  inserted  to 
prevent  a  child  from   making  a  testameotaiy  disposition 
before  the  age  of  twenty-one.    But  it  might  be  equally 
necessary  to  make  a  bequest  over  in  case  of  no  disposition 
by  the  parent.    It  is  for  the  purpose  of  preserving  it  entire 
for  the  children,  or  the  survivors  of  them,  and  to  preveut  it 
frook  f]|lling  into  the  residue.    The  bequest  over  is  quite 
consistent.    It  was  necessary  to  determine  what  should  be 
done  with  the  property.    It  was  a  necessary  purpose  re-> 
quiripg  eipress  clauses,  and  it  is  incompatible  with  the  idea 
of  its  being  actually  vested.    If  the  fair  construction  of  the 
words  ''  to  be  vested  interests,  and  transferable  at  their,  his, 
'*  or  her  ages  or  age  of  twenty-one  years,'^  were  not  suffi- 
ciently evident  from  the  words  themselves,  the  context  puts 
it  out  of  all  doubt  that  the  interests  were  not  vested  till  the 
?ge  of  twenty-one. 

This  clearly  disposes  of  the  question  as  to  the  second  pe- 
riod. What  happened  at  the  death  of  the  testatrix  to  induce 
her  to  look  at  that  as  determining  who  was  to  be  considered 
an  elder  or  a  younger  son  more  than  at  the  time  when  the 
will  was  made  i    Why  should  her  death  fix  the  period  i  The 

purpose 
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1819.       purpose  of  ber  mind  was  to  confitie  her  bounty  to  the  chiUrea 
excIusiTe  of  an  eldest  sod^  that  it  should  go  to  all  bat  I 


V.  not  to  confine  the  exchision  to  -the  person  who  should  be 


Paul., 


eldest  at  her  deadi,  but  the  eldest  is  to  be  excluded  when  ibe 
pd^rs  are  to  take.  Whoever  shall  be  the  eldest  son  when 
the  fund  is  to  be  assigned,  is  to  have  no  benefit  from  her 
bounty.  The  Court  is  not  at  liberty  to  enqtnre  into  her 
reasons  for  this  exclusion ;  she  might  probably  be  induced  by 
an  expectation  that  the  eldest  son  would  inherit  some  real 
property,  but  whatever  her  reasons  were,  diey  appbed  geae- 
rally  to  the  person  who  should  be  the  eldest  son  at  the  time 
of  the  division.  The  context  and  intention  of  die  wUl  have 
positively  fixed,  that  until  twenty-one  there  was  no  ves^g, 
that  there  was  to  be  no  division  until  the  death  of  the  parents 
as  to  one  fiind,  nor  until  the  expiration  of  the  annuities  as 
to  the  other.    Hie  exclusion  was  then  to  apply. 

In  all  cases  of  future  legacies  to  classes  of  persons,  the 
general  rule  is,  that  those  persons  alone  who  come  into  e»e 
before  the  period  of  distribution,  aire  eutided  to  take.  The 
Court  cannot  adopt  a  different  construction  with  r^ard  to 
an  individual  who  is  to  be  excluded.  This  rule  being 
settled  by  a  long  trun  of  authorities,  the  Court  cannot  fix 
on  either  the  date  of  the  will,  or  the  death  of  the  testa- 
trix. In  the  present  case  the  period  is  fixed  beyond  wU  donbC. 
ITie  fund  was  to  accumulate  to  the  period  at  which  the 
Terminable  Annuities  should  cease.  That  was  b  Afiiy  1819/ 
and  that  is  the  period  to  which  we  must  look,  for  die  puipose 
of  ascertaining  the  persons  who  are  to  take,  and  the  person 
who  is  to  be  excluded.  Walter  Matthews  Paul  was  then 
an  eldest  son ;  to  consider  him  as  entitled  would  be  to  con- 
tradict the  will ;  if  he  sustains  the  character  of  eldest  son, 
the  terms  of  the  will  expressly  forbid  the  transfer  of  any 
share  to  him.  It  is  unnecessary  to  enumerate  a^I  the  cases 
on  this  subject,  some  of  which  have  gone  much  further  than 

the 


Pjak. 
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the  present,  as  the  case  of  Qhaiwick  y.  Doknrnn  (a),  vhere  18I9U 
the  appointment  was  to  an  individual  by  name,  yet  having 
become  an  eldest  son,  he  was  excluded.  Lord  Keeper  Wright 
being  of  opinion,  **  that  though  the  defendant  at  the  time  o( 
*'  the  appointment  was  a  person  capable  to  take,  and  was 
**  a  younger  child  within  the  power  of  appcHUtment,  yet 
"  that  the  appointment  was  defeasible  not  from  any  power 
*'  of  revoking  or  upon  the  words  of  the  appointment,  but 
''  from  the  capacity  of  the  person.  He  was  a  person  capa- 
''  ble  to  take  at  the  time  of  the  appointment  made,  but  that 
"  was  sub  modo,  and  upon  a  tacit  or  implied  condition  that 
''  he  should  not  afterwards  happen  to  become  the  eldest  son 
''  and  heir,  so  that  he  had  as  it  were  a  defeasible  capacity 
''  in  him.''  In  Savage  v.  Carroll  (ft),  the  same  rule  waa 
recognized  and  acted  on  by  Lord  Manners,  In  Lard  Teyn^ 
ham  V.  fVebb  (c),  the  case  of  Chadwick  v.  Doleman  is  re- 
cognized and  commented  on  by  Lord  Hardwkke,  who  treats 
it  as  a  very  strong  authority.  And  in  Hall  v.  Hewer  {d)i 
where  the  testator  directed  that  in  the  event  of  John  Hewer^n 
death  without  children,  6000/.  should  be  secured  '<  to  the 
younger  children  of  -  ^r.  Hall,**  the  question  was,  whether 
the  plaintifi;  originally  the  second,  but  who  became  the  eldest 
son  of  Hall  before  the  death  of  John  Hewer,  was  entitled 
to  a  share  of  the  6000/.,  and  Lord  Hardmcke  held,  that  it 
did  not  vest  till  the  death  of  John  Hewer,  and  then  in  suck 
persons  as  were  at  that  time  younger  children  of  HalL 
And  the  same  rule  was  adhered  to  by  the-  present  Lord  Chan<^ 
cellor,  in  the  cases  of  Lady  Lincoln  v.  Pelham  (e),  and 
Bowles  V.  Bowles  (/). 

I  am  therefore  of  opinion,  first  on  the  general  ground, 
that  the  testatrix  looked  forward  to  a  future  class  of  persons 
to  take  and  to  be  excluded,  and  that  Walter  Matthews  Paul 

(«)  9  Vem.  5t8.  (d)  AmU.  203. 

(bl  1  BaU  and  BeaHVf  f 65.  (0. 10  Fm.  166. 

''      (0  9  r«.  198.  (/)  10  Vt»,  177. 

answered 
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1019,  wmpered  the  description  of  an  eldest  son  tt  ttie  period  of 
dittrSm^f  that  he  cantiot  be  held  entitled  to  a  share  at  the 
fund,  withoQt  directly  contradicting  the  langaage  of  the  wiff : 
Secondly,  that  if  the  words  of  the  will  had  been  more  £ivoar- 
able  to  a  tested  interest  in  him,  yet,  having  had  the  character 
of  an  eldest  son  fastened  on  hhn,  it  would  be  ▼iolating  the 
tacit  eondition  annexed  to  the  gift  to  him,  to  hold  that  be  is 
entitled.  It  has  been  said  that  cases  may  be  pat  in  which 
great  hardship  may  arise  from  soch  a  construction,  and  that 
the  second  son  may  be  entirely  excluded  from  a  prorision ; 
imdottbtedly  he  may ;  but  cases  of  an  opposite  nature  may 
also  be  put.  An  eldest  son  may  by  gift  or  derise  make  his 
brother  the  head  and  heir  of  the  family ;  possible  cases  of 
hardship  may  be  imagined  which  ever  way  the  ijnestion  is 
^decided,  but  they  cannot  operate  on  the  judgment  of  die 
Court,  vrfiich  must  be  founded  on  the  settled  rules  of  con- 
struction, and  the  intention  of  the  testatrix.  This  is  on  die 
whole  one  of  the  strongest  cases  which  have  occuired  in 
iavonr  of  the  exclusion  of  the  second  son  who  is  now  become 
Aft  eldest. 

^  Beclare  that  on  the  true  construction  of  the  will  and 
*  codicil,  the  defendant  Wftber  Matihems  Paul  is  not  eo^ 
^  titled  to  any  part  of  die  7000}.  Bank  Stock,  and  4300/. 
^  Mavy,  five  per  cent.  Bank  Annuities,  and  the  ftweper  ce^t. 
^  Annuities,  pwdlased  widi  the  dividends  of  die  Imperial 
^  Taimioable  Atmuities.** 


PALMER 
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PALMER  <^.  CRAUFURD.  Rous. 

^ii^  f .  s.  at. 

TAMES  Craufurd,  by  his  will  dated  the  31st  of  January,  Bequest  «r 

1816,  gave  to  John  Craufurd  aad  CotUfe  IWffer,  the  S2^i„*^^ 

aum  of  3000/.  in  Trust  to  be  by  them  employed  in  purchasing  g^^o^^dtaT 

in  their  names  upon  the  life  o£  his  brother  George  Crai^krd^  parcfaa«Uig  ia 

an  annuity  in  the  Government  life  Annuities  of  the  value  of  upon  the  litk 

9000/.  to  be  by  diem  received  and  paid  to  him  in  equal  ^^  *  l^tbT 

abares  every  six  months  during  his  life,  upon  condition  of  9.^^?°"^.'f 
•  •  •••"■*  i.  ••        *^"eAnimitieiL 

his  renouncing  in  writing  withm  eight  days  after  receiving  oftltcTaiiie^r 

the  notification  of  the    testator's    death,  all  demands  and  paid  to  Um 
claims  whatever  upon  the  testator's  estate,  or  npon  any  pro-  SonSw^dnriiw 
perty  or  estate  of  which  he  might  die  possessed;  failing  of  bis  life:-.  ^ 
which  the  disposition  in  his  fkvour  to  be  null  and  void :  and  citase  G.  is 
he  left  out  of  his  remaining  property  to  John  Cratffiird  and  Sje s^^mli 
CouiU  Trotter,  the  sum  of  2000/.,  In  Trust  to  be  by  them  Ui^j"***^ 
employed  in  purchasing  in  dieir  names,  and  on  the  life  of     The  mtaiar 
hia  brother  George  Cra^rd,  an  annuity  in  the  Government  ^nakm^  «• 
life  Annuities  of  the  value  of  the  said  £000/.  to  be  received  g'S^gJff**^ 
and  paid  by  them  to  George  Craufurd,  in  equal  shares  eveiy  """"'^^ 
six  months;    John  Craufurd   and  Coutte  Trotter,    being  (am^mitiogto 
tbereby  authorised  if  they  thought  it  necessaiy,  and  for  the  tertbe  4aie«r 
advantage  of  George  Craufurd,  to  dispose  of  the  said  2000/.  StrrdiictSl 
for  his  benefit,  and  with  his  consent,  in  any  other  manner  ^^  agentt 
which  might  appear  to  them  most  eligible ;  the  whole  upon  tinoe  the  •«• 
condition  only  of  his  renouncing  in  writing  within  eight  days  execaton^ 

sboald  ha?« 
arranged  hii 
affidrt,  and  be  left  a  written  paper  to  the  same  effect    G.  survived  the  tcstatcv 
three  years,  and  dmiaa  that  time  reeceived  th  annuity  of  d^eo  Gnilden,  from 
the  agents  in  HoUand^  but  no  government  life  annuity  was  ever  purchased,  G« 
being  unable  to  como  to  Knglaud  to  attend  at  the  annuity  oflke  :— 

Held,  that  G.'s  representatives  were  entitled  to  the   SOOO/.   deducting  tka 
Bionry  ]  aid  to  G.  by  the  agentiio  Holland, 

after 
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1819*       i^ft^  receiTing  the  notificatiou  of  the  testator's  deadi,  all 
^^^^^        demands  and  claims  whaterer  on  his  estate^  or  upoo  any 
^**      property  or  estate  of  which  be  might  die  possessed;  failing 
Ceavvvbd*    ^£  which  this  disposition  in  his  favour  as  well  as  the  precede 
ing  one  of  3000/.  to  be  null  and  void,  it  being  also  nnder- 
atood  that  this  sum  of  2000/.  should  not  be  called  for  in  any 
way  before  the  expiration  of  one  year  after  the  testators 
death.    The  testator  appointed  John  Craufurd  (die  defend- 
ant) and  other  persons  executors,  but  John  Craufurd  alone 
proved,  the  will. 

The  testator,  during  several  years  immeduLle\y  piecedivg 
his  death,  had  been  in  the  habit  of  allowing  to  lus  brother 
George  Craufurd,  who  resided  in  Holland^  an  annuity  of 
S£00  Guilders,  equal  to  about  SQOl  sterling.  On  the  Qth 
of  February,  1816,  the  testator,  who  resided  in  London, 
wrote  to  Messrs.  Ferrier  and  Co.  his '  agents  at  Rotterdam^ 
a  letter  of  that  date  in  the  following  words : — "  I  have  hoeby 
'^  to  request  and  authorize  you  to  continue  to  pay  to  mj  bro- 
*'  ther  Mr.  George  Craufurd  for  my  account,  the  sum  of 
<<  S200  Guilders  per  annum,  in  equal  quarterly  payments,  in 
<<  the  event  of  my  death,  till  such  time  as  my  executors  shall 
"  have  arranged  my  affairs,  should  they  require  some  time  for 
''  that  purpose,  and  this  letter  will  be  your  authority  with 
'^  them,  which  will  be  confirmed  to  them  by  me ;  and  you  will 
**  observe  that  your  Mr.  Ferrier  will  have  funds  of  mine  out 
% ,  "of  which  the  said  payments  to  my  brother  will  be  found." 

^  The  testator  also  left  in  his  own  hand-writing  the  following 

paper,  without  date : — *^  In  order  to  provide  for  my  brother's 
"  subsistence  upon  my  death,  before  my  executors  may  be 
^*  enabled  to  make  the  necessary  arrangements,  1  shall  ao- 
"  thorize  Messrs.  Ferrier  and  Co.  to  continue  to  advance  to 
**  him  the  same  sum  of  ^200  Guilders  per  annum,  which 
"  he  now  receives,  and  that  so  long  after  my  death  till  my 
"  executors  shall  declare   themselves   ready  to   carry  into 

'<  effect 
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^  effect  the  clause  io  my  will  respecting  my  brother,  and  I        1819* 
"  shall   further  authorize   Messrs.  Ferrier  and  Co.  to  pay       p^^J^n 
''  themselves  such  advances  out  of  the  money  due  to  me     ^    }^ 

CRAUFUB0* 

"  by  Mr.  Alexander  Ferrier  \  provided  always,  before  mak- 
*'  ing  any  payments  after  my  death,  my  brother  comply  with 
''  the  stipulation  concerning  him  contained  in  my  will,  which 
''  compliance  or  non-compliance  will  of  course  be  com- 
"  municated  to  Mr.  Ferrier  \  by  this  manner  of  preventing 
^*  my  brother  from  suffering  any  inconvenience  by  my  death, 
''  my  executors  will  be  the  better  enabled  to  make  arrange- 
**  ments  with  the  other  legatees,  and  they  are  reminded,  that 
''  there  are  three  years,  namely,  1813,  14,  and  15,  of  profits 
**  on  the  mines  still  to  account  for." 

Neither  the  letter  to  Messrs.  Ferrier,  nor  the  paper  last 
mentioned,  were  proved  as  testamentary. 

The  testator  died  on  the  l6th  of  February^  18 16.  George 
Cratifurd,  within  eight  days  after  that  event  was  communicated 
to  him,  executed  a  release  as  prescribed  by  the  will.    The  , 

3000/.  was  never  invested  in  the  purchase  of  a  Government 
Life  Annuity,  George  Craufurd,  who  resided  in  Holland, 
having  been  prevented  by  ill  health  and  other  obstacles  from 
coming  to  England  to  the  Government  Annuity  Office,  where 
his  personal  appearance  was  absolutely  necessary  before  the 
^  investment  could  be  made ;  but  the  executor  was  for  some 
time  previous  to  George  Craufurd's  death,  prepared  to  make 
the  investment.     George  Craufurd  died  on  the  4th  of  JPe- 
bruarjff  1819,  having  from  the  time  of  the  testator^s  death, 
and  until  his  own,  received  from  Messrs.  Ferrier  and  Co. 
out  of  funds  in  Holland  belonging  to  the  testator,  pursuant 
to  the  letter  of  the  gth  of  February,  1816,  the  annuity  of 
3^200  Guilders,    the  payments  of  which  during  that  period 
amounted  to  1050/.  sterling. 

Vol.  Ih  G  The 
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1819.  '^^  ^^^  ^"^  ^'^^  "V  ^  executors  of  George  Crmfivi^ 

against  tbe  executor  of  the  testator  Jimies  Crmgfwi,  for 
payment  of  the  legacy  of  3000/* 


Palm  BR 
CaAvrvRD* 


Mr.  HeM  and  Mr.  Wimthrep  for  the  plaiDtffi,  referred 
to  Bame$  v.  Rot0ley  {a),  and  foy/ey  ▼•  Buhop  (b\  as  cata^ 
blishiog  the  rule,  that  under  a  pk  of  a  aum  of  AHXiey  to  he 
invested  in  the  purchase  of  an  annni^  to  be  paid  to  m  peraoa 
for  life,  the  annuitant  is  entitled  to  have  the  aum  paid  to  hiB 
instead  of  being  invested.     It  is  a  gift  to  faiD  oi  dbe  whok 
benefit  of  tbe  annuity,   vyith  a  direction  merelj  as  to  the 
manner  of  payment.    The  sum  was  entvely  severed  ffom  tibe 
testator's  property,  and  cannot  be  again  uuted  to  it.    Hie 
annuitant  acquired  an  immediate  vested  interest  to  have  the 
money  laid  out  for  his  own  benefit.    It  di£Pers  from  a  gift  of 
money  to  be  laid  out  in  stock,  or  at  interest,  widi  a  dwectioB 
to  pay  the  dividends  to  a  person  for  life.    In  the  present  case 
there  it  the  additional  circumstance,  (hat  a  condition  b  im- 
posed oa  the  annuitant  of  releasing  the  testator's  property, 
which  makes  Urn  to  a  certain  extent  a  puiehaser.    The 
question  is,  vrhether  any  subsequent  act  defeated  the  iolerest 
thus  vested.   The  letter  and  the  paper  of  iBstructiona  < 
vary  the  case.    The  question  depends  entirely  on  die 
atruction  of  the  will,  and  cannot  be  altered  by  tfaoee  do- 
coments,    which    the  Court  cannot    indeed   look    at,    as 
they  are  not  proved  as  testamentary.    It  is  admitted  that 
the  annuity  of  S200  Guilders  was  paid,  and  diat  Ae  as- 
nidtant  derived  a  benefit  from  the  testator's  assets,  at  least 
equal  in  value  to  any  ansmity  which  might  have  beeo  pur- 
chased.   But  if  Geor^re  Cratf/lird  had  received  it  for 
years,  he  might  have  insisted  on  the  purdiase  of  a  i 
meat  ^nuity  wbcaever  he  thought  proper  to  reqnira  it;  Hie 
letters  are  only  for  die  purpose  of  seoaring  him  a  ieaiporaiy 
provision  till  the  annuity  should  be  purchased.     They  have 
a  tendency  to  confirm  rather  than  to  revoke  the  bequest. 

(a)  9  Vii.  305.  (*)  9  Va.  6. 

Mr« 
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Mr.  Hart  and  Mr.  Martin  West,  for  the  defendant.    In        1819. 
the  cases  referred  to  it  does  not  appear  Ibat  there  was  an  m- 


termediate  provision  for  the  annuitant  until  the  period  of  m-  v. 

vestaient ;  and  that  distinguishes  them  from  the  present.  If  <^^vfurd. 
your  Honour  does  not  consider  yourself  competent  to  look  at 
the  letters,  you  will  affi>rd  the  defendant  an  opportunity  of 
propounding  them  tp  the  Ecclesiastical  Court  for  probate. 
The  distinction  apparent  on  the  will  itself  between  the  lega* 
cies  of  3000/.  and  £000/.  shews  that  the  testator  did  not 
intend  the  latter  to  be  a  gift  of  a  sum  in  solidp.  The  3000/. 
is  directed  to  be  invested  in  a  Government  life  Annuity,  and 
there  is  a  similar  direction  as  to  the  2000/. ;  but  it  is  further 
provided,  that  the  latter  may  be  applied  in  any  other  manner 
for  the  advantage  of  the  annuitant,  with  his  consent.  It  is 
evident  that  the  testator  did  not  mean  to  give  a  similar  option 
with  respect  to  the  3000/.,  but  that  as  to  that  sum  the  di- 
rection for  investment  was  to  be  imperative.  The  non-in- 
vestment was  not  occasioned  by  any  act  or  default  of  the 
defendant ;  it  was  in  consequence  of  the  annuitant's  residence 
in  Holland,  and  his  inability  to  attend  at  the  office.  George 
Crat^urd  could  not  have  required  the  3000/.  to  be  paid  to 
him,  and  hb  representatives  caimot  be  in  a  better  situation 
than  himself. 

The  Master  of  the  Rolls.  It  is  not  disputed  that  the  Jtiiy  16. 
plaintiff  as  the  personal  representative  of  George  Crau* 
fufd,  is  entided  to  the  residue  unpaid  of  the  legacy  of 
2000/.,  for  that  legacy  is  expressly  directed  to  be  applied  in 
any  manner  for  the  benefit  of  the  legatee.  The  legacy  of 
3000/.  is  differently  circumstanced,  for  the  executors  had  no 
option  given  to  them,  but  were  expressly  authorised  to  in- 
vest it  in  the  pun:hase  of  a  Government  Life  Annuity,  and  to 
pay  it  half  yearly  to  George  Cratffurd.  h  is  admitted  that 
BO  such  investment  was  made,  because  George  Craufwd 
could  not  come  and  present  himself  in  person  at  the  Annuity 
Office;  and  that  instead  of  a  Government  life  Annuity,  the 

G  2  provision 
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18 Id*       provision  directed  by  the  testator's  letter  was  continued  to 
P^^R      '^^  ^*"  ^^  ^**»  **^  *®  payments  made  on  that  acconnt 
V.  amount  to  1050/.  and  that  he  died  withoat  having  had  any 

RAVFURD,  ^ij^^jjy  actually  purchased.  The  plainti£f,  his  executor,  in- 
sists that  he  is  entitled  to  the  3000/.  deducting  the  sums  he 
received.  The  cases  of  Bayley  ▼.  Bishop  (ja),  Yates  ▼. 
Compton  (6),  and  Barnes  v.  Rowley  (c),  have  clearly  estaUiabed^ 
that  where  a  legacy  is  given  to  be  hid  out  in  the  puicfaaae  of 
an  Annuity,  though  the  legatee  dies  before  it  is  actually  in- 
vested, or  even  as  hi  Bayley  v.  Bishop,  duriog  the  life  of  a 
person  at  whose  death  the  fund  is  to  be  laid  out,  yet  the  in- 
terest is  vested  in  the  legatee  at  the  testator's  death,  and  the 
intended  annuitant  having  survived  the  testator,  may  elect 
either  to  take  the  sum  or  to  have  it  laid  out  in  an  annaity. 
If  this  case  stood  independent  of  the  letter  and  instruc- 
tions it  could  not  be  dbtinguished  from  those  referred  to, 
and  the  plaintiff  would  clearly  be  entitled  to  the  legacy. 
The  only  peculiarity  in  the  present  case  is  occasioned  by 
those  two  documents,  and  the  conduct  of  the  parties  sub- 
sequent to  the  testators  death.  It  is  to  be  observed,  that 
the  letter  and  the  instructions  were  intended  only  as  direc- 
tions for  a  temporary  provision  till  a  given  event,  namely, 
until  the  executors  should  be  ready  to  make  the  investment 
directed  by  the  will ;  and  it  is  admitted,  that  they  were  readj 
to  do  so  before  the  death  of  the  legatee,  but  tbat  the  legatee 
from  his  inability  to  attend  personally  was  not  ready  to  re- 
ceive it;  and  that  the  temporary  provision  was  for  that  leasoo 
continued.  The  question  then  is,  whether  that  circumstance 
can  devest  the  legacy,  or  whether  the  legatee,  if  now  living, 
could  now  insist  either  on  having  it  laid  out  in  an  annuity, 
or  on  having  the  sum  actually  paid  to  him.  I  am  of  opinion, 
that  the  only  effect  of  the  intermediate  transactions  was  to 
reduce  the  legacy.  The  legatee  has  received  1050/.,  and  the 
question  is,  in  what  manner  the  l^cy  is  to  be  reduced. 

(«)  9  F«.  6.  (6)  s  P.  W,  308.  (r)  S  Fet.  MS. 

The 
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The  way  in  which  it  strikes  me  is,  that  he  must  be  consi-  1 8 19* 
dered  as  having  elected  to  take  the  3000/. ;  that  interest  must  -bT"^ 
be  computed  on  the  legacy,  and  the  1:050/.  to  be  considered  «• 

as  ao  much  received  by  him  on  account   of  principal  and  in- 
terest. 


Ex  parte  SMALL, 
In  the  Matter  of  HALE.  ^^kf  ir. 

A    COMMISSION  of  bankrupt  issued  against  Hale  by  Wbereacom* 
the  description  of  a  cattle  dealer,  without  the  words  ^^^^ 


"  dealer  and  chapman."    On  the  trial  of  an  action  of  trespass  ^^  against  a 

■^  .  "^        person  defcrib- 

brought   by   the  bankrupt,     agajnst  the  messenger  and  the  ing  him  as  a 

assignees,  evidence  was  offered   of  a  trading  by  buying  and  ^^  o„  ^1,^  ' 

selling  hops.     The  evidence  was  objected  to  by  the  bank-  ^cSon^of^tres- 

rupt*s  counsel  as  inadmissible  on  account  of  the  description  p^m  by  the 

in  the  commission,  but  it  was  received  by  Mr.  Justice  Park,  evidence  was 

before  whom   the  cause  was  tried,  and  a  verdict  was  found  dealinginhops 

for  the  defendants.     On  a  motion  for  a  new  trial   the  Court  *"**  *  verdict 

found  for  the 
of  Common  Pleas  held  that    the   evidence   ought  to   have  defendant, 

been  rejected,  and  they  granted  a  rule  absolute  for  a  new  wai^crLide^ 

trial  (a).    There  was  evidence  of  a  dealing  in  sheep,  but  it  JJ^*je°d^^^„'3f^* 

did  not  establish  any  other  character  than  that  of  a  drover,  gronnd  that 

Tlie  defendants  now  presented  a  petition  to  the  L^rd  Chan-  ought  to  have 

cellor  praying,  that   the  words  "  dealer  and  chapman"  may  t^^®£^7d  ChaSl 

be  inserted  in  the  commission,  or  that  it  may  be  superseded  c*^}®*"  refosed 

•i_  j^  insert  the 

and  a  new  one  issued,  of  the  same  date,  with  a  proper  de*  words  **  dealer 
•     •  and  chapman" 

SCriptlOn.  jn  the  commis. 

sion,  or  to 
snpersede  it, 
Mr.  Rose  in  support  of  the  petition,  admitted  that  there  and  grant 

^1  ...  «     L         1      another  of  the 

was  no  mstance  of  such  a  petiUon,  but  suggested  ttiat  the  ume  date. 

Semble^  bow. 

(a)  Hale  v.  SmaU,  5  Moore,  58.  *^?r'  ^^*  ♦•'• 

^  '  '  '  evidence  was 

Court  admissible. 
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1819.       Court  might  comply  with  the  prayer  for  the  purpose  of 
,y^^        enabliug  the  parties  to  proceed  to  trial  on  the  true  quesfioos 

Small.       between  them,  the  trading,  the  act  of  bankruptcy,  and  the  pe- 
titioning creditor's  debt.    The  soundness  of  the  decbion  of 
the  Court  of  Common  Pleas  may  well  be  quesUoned.    In 
Ex  parte  Herbert  (6),  the  commission  and  the  affidavit  of 
the  petitioning    creditor's  debt  described  the  bankrupt  as 
a  waterman,  and  your  Lordship  was  of  opinion,  that  the 
general  statement  in  the  commission  that  the  bankrupt  got 
his  living  by  buying  and  selling,  was  sufficient  to  support  it- 
Sir  Arthur  Piggott  and  Mr.  Cullen  opposed  the  pelilion 
as  entirely  without  precedent.     It  b  an  applicatioo  that  the 
words  *'  dealer  and  chapman"  may  be  inserted  in  the  com- 
mission, or  that  it  may  be  superseded,  and  another  issued 
of  the  same  date;  and  this  is  asked  for  the  express  purpose 
of  affecting  proceedings  at  law,  which    have  been  had  in 
consequence  of  the  commission.      If  the  judgment  of  the 
Court  of  Common  Pleas  cannot  be  supported,  it  must  be 
corrected    by  the    proper    tribunal;  but    the   Great  Seal 
will  never  interfere  for  the  purpose  of  affecting  proceedings 
which  have  taken  place  at  law  under  a  commission. 

The  Lord  Chancellob.  If  the  decision  of  the  Court 
of  Common  Pleas  be  right,  there  are  very  many  commis- 
sions of  bankrupt  which  it  would  be  impossible  to  sup- 
port. Many  commissions  have  been  sustained  here  where 
the  trading  stated  in  the  commission  as  part  of  the  bank- 
rupt's description  is  not  proved,  but  where  tradings  of  a 
different  kind  have  been  proved  by  affidavit  There  have 
been  many  such  cases.  I  recollect  one  in  which  a  bank- 
rupt was  described  in  the  commission  as  a  dealer  in  cinders, 
and  the  commission  was  ultimately  supported  by  evidence 
which  established  a  trading  in  pigs.  When  a  man  brings  an 
action  in  consequence  of  a  commission  isstied  against  bim,  he 

(J>)  f  Ve$.  4r  Bea.  S99. 

admits 
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admits  tliat  he  »  the  person  against  whom  the  commission  1319- 
iaaued^  and  it  is  then  imrotlierial  what  is  the  nature  of  the  ^^f^^ 
trading.  I  could  not  supersede  this  commission  if  an  action  Smau. 
m^ht  be  .brought  for  suing  it  out^  without  an  agreement  that 
the  supersedeas  should  not  affect  the  action.  I  must  dismiss 
this  petition^  because  I  am  of  opinion,  that  if  an  action  can 
be  maintained,  1  hate  no  right  to  affect  the  action.  If  the 
law  be  as  it  has  been  considered  by  the  Common  Pkas,  the 
multitude  of  commissions  which  must  be  overturned,  is  ab- 
solutely frightful.  If  however  the  bankrupt  be  described 
by  an  addition  which  does  not  shew  him  to  be  a  trader,  I 
doubt  whether  the  Great  Seal  ought  to  issue  the  com- 
mission. But  I  believe  it  will  be  found,  that  there  is  some* 
thing  like  a  rule  in  the  office,  that  where  a  person  is  so  de- 
scribed, there  must  be  the  words  ''  dealer  and  chapman"  in 
the  petition. 

Petition  dismissed. 


S|»<> 


The  ATTORNEY-GENERAL  v.    JOHNSON,    The      j^^,,. 
Mayor,  Commonalty,    and  Citizens  of  LjONDON,  and  •^•mwi»^«.W. 
Earl  GROSVENOR. 

'T^HIS  was  an  information  filed  on  the  igth  of  May,  1819,  On  thefilins 

by  the  Attomey*General  at  the  relation  of  JV.  R.  Hodges,  tion  by  Uie 

Attorney-Oe- 
neral  at  the 
relation  of 
an  individnal,  and  a  bill   b^  the  relator,    the  Lord  Chancellor  granted  an 
injunction  ex  parte,  on  affidavits,  to  restrain  a  porprestnre  in  the  River  Thamea; 
and  it  appearing  that  there  had  been  no  previous  writ  of  ad  ^uod  darnnam,  and 
that  an  indictment  in  the  King^s  B4ueh  was  depending  against  the  defendants 
for  the  same  act,  the  Lord  Chancellor  refused  to  dissolve  the  injunction  before/ 
the  trial  of  the  indictment,  notwithstanding  there  were  some  affidavits  on  the 
part  of  the  defendants,  stating  that  the  act  complained  of  was  beneficial  to  the 
nav^ation. 

And  it  was  held  to  be  immaterial  to  whom  the  soil  belonged,  it  not  being 
competent  either  to  the  Crown  or  to  a  subject,  to  use  it  for  any  purpose  amount* 
iug  to  a  nuisance. 

and 
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1819* 

The 

Attornky- 

Gbmbral 

V. 
JOBUBOIf. 


and  sAso  a  bill  by  the  relator  as  plaintiff,  statiiigi  tfamt  oo  the 
East  side,  and  in  front  of,  and  opposite  to,  a  row  of  dwelling- 
houses  called  Millbank  Row,  Westminster^  one  of  whidi 
houses  was  in  the  relator's  occupation,  who  dwelt  there  widi 
his  family,  there  was,  long  before  die  month  of  April  1818, 
and  had  been  ever  since,  up  to  the  61bg  of  the  informatioa 
and  bill,  a  certain  common  public  King's  Highway  called  MUi- 
hank  Row,  for  all  persons  on  foot,  and  with  hones,  carts, 
and  carriages  to  pass  and  repass ;  and  on  the  East  side  of 
such  highway  there  had  been  and  was  a  wall  and  embanlrfDeDr 
of  brick  adjoining  to  and  supportii^  the  highway,  and  lying 
between  the  same  and  the  ancient  navigable  River  oi  Thames, 
and  serving  as  a  protection  to  persons  passing  on  the  h^i- 
way,  to  secure  them  from  falling  into  the  river ;  upon  which 
wall  and  embankment  there  had  been  and 'was  a  wooden  nil 
or  fence  for  the  greater  security  of  the  persons,  hones,  and 
carriages  passing  and  repassing  along  the  highway ;  that  the 
said  River  was,  and  from  time  immemorial  had  been,  an  ancient 
navigable  river,  and  common  King's  Highway,  for  all  persons 
with  their  ships,  ves^  Is,  boats,  and  crafts,  to  pass,  repass, 
and  navigate  at  their  free  will  and  pleasure,  and  to  moor  their 
vessels  in  convenient  parts  of  the  river,  not  impeding  the 
navigation  thereof;  that  the  defendant  Johnson,  about 
the  14th  of  April f  1818,  employed  several  labourers  in 
digging  a  considerable  number  of  large  and  dangerous  holes 
of  great  breadth  and  depth,  in  and  upon  the  bed  of  tbe  river, 
and  close  or  near  to  the  wall  and  embankment,  and  opposite 
to  and  in  front  of  Millbank  Row,  and  also  palling  down, 
undermining,  and  destroying  certain  considerable  parts  of  die 
wall  and  embankment,  and  rail ;  and  that  in  consequence  of 
such  proceedings  a  considerable  part  of  the  wall  and  em- 
bankment was  actually  destroyed  and  fell  down,  and  that 
thereby  the  highway  was  immediately  rendered  veiy  inconve- 
nient and  dangerous ;  and  that  the  persons  so  employed  by 
the  defendant  Johnson,  carried  off  and  removed  divers  laige 
quantities  of  bricks   and  other    materials,  and   rubbish,  of 
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which  the  wall  and  embaokment  had  been  composed  \  that 
the  Relator  on  the  14th  of  Jprii,  1818,  requested  the  per- 
sona so  employed,  and  especially  George  Tatton,  who  super* 
intended  the  said   proceedings  on  behalf  of  the  defendant 
Johnson,  to  desist  from  such  their  proceedings,  which  Tatton 
declined  to  do,  and  ordered  the  other  persons  to  proceed, 
assuring  them  that  the  defendant  Johnson  would  protect 
theoi,  and  at  the  same  time  declared  that  Johnson  was  in- 
tending there  to  erect  and  run  out  wharfs  into  the  river,  or  to 
that  effect,  hnd  that  the  persons  so  employed  did  continue 
such   their  proceedings  accordingly;    and  the  relator   soon 
afterwards  was  informed    by  one   Harris,     an    agent    of 
Johnson,  that  Johnson  had  obtained  a  grant  or  pretended 
grant  of  the  said  ground  opposite  to  the  said  row  of  dwelling- 
houses,  and  of  a  part  of  the  bed  of  the  river  there  adjoin- 
ing, from  or  under  the  defendant  Earl  Grosvenor,  (who  was 
the  owner  and  proprietor  of  the  said  row  of  dwelling-houses) 
and  the  defendants  the  Corporation  of  London,  and  by  virtue 
or  under  colour  thereof  was  about  to  erect  wharfs  on  the 
ground  comprised  in  such  grant  or  pretended  grant,  which 
wharfs  were  to  extend  forty  feet  into  the  river  in  front  of 
and  beyond  the  place  where  the  wall  and  embankment  had 
stood,  and  that  Harris  by  Johnson^s  direction  was  about  to 
employ  forty  or  fifty  persons  in  the  said  work.     The  infor- 
mation and   bill  further  stated,  that  thereupon  and  on  the 
day  after  the  relator  had  received  spch  last-mentioned  infor- 
mation, he  caused  to  be  left  at  Johnson's  dwelling-house  no- 
tice in  writing,  dated  the   15th  oi  April,  1818,    that  if  he 
carted  and  threw  into  and  upon  the  bed,  stream,  course,  and 
waterway  of  that  part  of  the  River  Thames  and  common  King's 
Highway  opposile  Millbank  Row,  any  bricks,  &c.  with  in- 
tent to  erect  any  mound,  wharf,  and  embankment  thereon, 
an  indictment  would  be  preferred  against  him  for  a  nuisance 
without  any  further  notice.    That  Johnson  having  notwith- 
standing such  notice  continued  his  proceedings,  and  having 
also  jcaused  a  large  quantity  of  bricks  and   rubbish  to   be 
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placed  ott  the  bed  of  the  Kver  as  a  foancbtaoQ  for   die  pio* 
posed  wharfs^  and  by  which  the  Rifer  was  considerably  choaked 
up  and  narrowed,  the  Relator  preferred  a  bill  of  indictOMoe 
in  the  Court  of  Kin^s  Bench,  on  the  2d  of  Mtgf,  in  the 
same  year,  before  the  Grand  Jury  for  the  county  of  Midikxx, 
against  Johnson  and  Tattanf  charging  them  with  a  ooisance 
in  digging  the  holes,  undermining,  and  destroying  the  wall 
and  embankment,  and  obstructing  and  dioaldng  op  the  River, 
which  bill  was  found  a  true  bill ;  and  that  thereupon  the 
usual  recognisances  were  entered  into  by  the  defendanta  fa 
plead  to  the  indictment  in  the  foUoMring  Triniiy  Term,  and 
to  proceed  to  trial  at  the  Sittings  after  thatTenoi.    That  be- 
fore any  further  proceedings  were  had  on  the  indictment, 
the  wall,   embankment,    and  rail  were  restored,  the  holes 
filled  up,  and  the  other  damages  in  a  great  measure  repaired 
by  the  defendant  Johmen ;  and  it  was  intimated  to  the  reh- 
tor  that  the  defendant  would  desbt  from  sudi  proceedings  if 
the  indictment  were  not  proceeded  in,  whereupon  the  rektor 
relying  on  sach  engagement  and    undertaking  of  the  de- 
fendant Johnson,  did  not  further  proceed  therein. 

The  infonnation  and  bill  further  stated,  that  on  die  I  Ith  of 
Jtfoy  instant,  JoAitson  recommenced  his  proceedings,  and  had 
ligain  removed  a  portion  of  the  wall  and  embankment,  and 
rail,  and  bad  placed  an  additional  quantity  of  rubfaisfa  on  the 
bed  of  the  river,  and  was  at  the  filing  of  the  information, 
proceeding  in  the  manner  before-mentioned  to  remove  a  fur- 
ther part  of  the  wall,  embankment,  and  rail,  and  to  bui/d  a 
wharf  or  wharfs  on  the  scite  aforesaid,  and  by  such  erections 
and  proceedings,  especially  if  the  same  should  as  was  in* 
tended  be  carried  on  considerably  furdier,  the  river  was  and 
would  be  for  a  considerable  space  narrowed  by  die  breadlb 
of  forty  feet  and  upwards,  and  the  nav^tion  of  the  river, 
and  especially  the  thooring  of  vessels  on  the  ri^er  side  as  hsd 
of  right  been  accustomed  to  be  done,  thereby  seriously  ob- 
structed ;  and  vessels  instead  of  being  moored  in  convenieot 
places  near  the  shoroi  must  be  moored  m  the  middle  of  die 
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river^  to  die  great  hindrttice  of  natrigatioti  (  and  Airtfaer,  that 
the  road  and  hq^way  along  Aft/ZfoffA  iZmv,  not  only  would 
be  by  the  erection  of  the  vfaarft  impeded  and  obstructedi 
but  that  in  the  mean  time  the  same  was  and  would  continue 
to  be  in  a  very  dangerous  state^  and  for  want  of  the  protec- 
tion of  Ae  wall  and  embankment  which  the  defendant  John^ 
son  was  proceeding,  and  threatened  to  proceed  further  to 
demolish^  persons  passing  to  and  fro  along  tfie  road  would 
be  exposed  to  serious  danger^  and  liable  to  fall  into  the 
river^  especially  in  the  night  time.  That  the  relator  imme- 
diately on  discovering  that  the  defendant  Jokmon  had  re- 
commenced such  his  nnhiwfttl  proceedings,  without  delay 
caused  fresh  notice  of  trial  to  be  served  upon  the  defendants^ 
but  that  the  same  being  to  be  tried  by  a  special  jury,  there 
was  great  danger  and  probability  that  the  same  might  and 
would  unavoidably  or  by  the  contrivance  of  the  defendants 
be  delayed,  and  not  come  on  for  some  considerable  time 
yet  to  come,  in  which  interval  the  defendant  Johnmn  wonM 
complete  his  proposed  works  and  proceedings,  unless  he 
should  be  restrained  by  injunction. 

The  information  and  bill  further  charged,  that  the  pro- 
ceedings of  the  defendant  Johmon  were  and  threatened  to  be 
a  common  Nuisance  and  detriment,  and  likely  to  be  attended 
with  much  danger  and  inconvenience  to  his  Majesty's  liege 
subjects  in  general,  more  especially,  if>  as  was  intcAoded,  die 
same  should  be  carried  much  further,  and  particuiariy  to  the 
Relator  and  other  persons  residing  in  MiUbank  Row ;  and 
that  the  Relator  had  frequently  requested  the  defendanft 
Johnson  to  desist  from  committing  such  nuisances  and  other 
unjust  proceedings ;  but  that  he,  acting  in  concert  with  the 
other  defendants  Earl  Oroseemr^  and  the  Mayor,  Commoo- 
alty,  and  Citizens  of  LondMf  who  severally  claimed  an  interest 
in  the  ground  npon  which  the  wharf  was  about  to  be  erected, 
and  in  feet  had  authorized,  and  did  aid  and  abet  the  pro- 
ceedings of  the  defendant  Johmon^  had  refused  to  comply 
with  the  relator's  requests. 
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The  information  and  bill  further  charged,  that  die  Majdr, 
Commonalty,  and  Citizens  of  London,  or  the  Major  for  die 
time  being,  were  by  virtue  of  divers  acts  of  parliament  wad 
also  by  prescription,  or  other  lawful  ways  and  means,  tlie  Con- 
servators of  the  River  Thames,  and  as  such  had  jurisdiction 
over,  and  were  bound  by  law  to  conserve  and  preserve  die 
said  river,  and  the  'navigation  and  shores  thereof,  and  all 
mounds  and  embankments  thereof,  and  to  prevent  any  ob- 
sinicdon  thereto  and  encroachments  thereon ;  but  that  the 
said  Mayor,  &c.  had  lately  set  up  and  claimed  a  right  or  in- 
terest  to  or  in  the  soil  and  bed  of  the  river,  and  to  make 
grants  diereof  for  the  purposes  of  erecting  wharfs  and  odier 
buildings,  or  licenses  for  such  erections  or  bmldings,  and 
under  colour  thereof  bad  made  some  lease  or  pretended 
lease  to  the  defendant  £arl  Grosvenor,  who  had  made  an 
under-lease  to  the  defendant  Johnson;  or  the  Corporation  had 
made  such  lease  to  him  of  the  soil  or  ground  forming  part  of 
the  bed  of  the  river  which  the  defendant  Johnson  was  ob- 
structing as  aforesaid,  and  upon  which  he  proposed  to  erect 
the  wharfs ;  and  that  such  proceedmgs  were  carrying  on  by 
him  with  the  privity  and  by  the  authority  of  the  Mayor, 
Commonalty,  and  Citizens,  and  of  Earl  Grosvenor  ;  and  that 
a  premium  of  SOO/.  or  other  considerable  premium  had 
been  actually  paid  to  the  Corporation  for  leave  to  erect  the 
wharf;  and  moreover,  that  a  considerable  yearly  rent  was 
reserved  and  made  payable  by  the  defendant  Johnson,  in  re- 
spect thereof,  in  which  rent  both  Earl  Grosvenor  and  the 
Corporation  had  an  interest ;  and  that  the  Corporation  in  fact 
intended  to  make  similar  grants,  leases,  or  licenses  for  the 
erection  of  wharfs  and  buildings  on  other  parts  of  the  river, 
and  thereby  to  make  large  profits,  to  the  injury  of  His  Ma 
jesty's  subjects  in  general,  navigating  on  and  using  t^e  shores 
of  the  river ;  and  that  by  reason  of  the  circumstances  before 
mentioned,  it  became  very  difficult  to  try  the  right  to  make 
the  said  erections,  or  to  prevent  the  said  illegal  proceedings, 
which  it  was  in  fact  the  peculiar  province  and  duty  of  the 
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Mayor,  Commonalty,  and  Citizens,  or  of  the  Mayor  as  such        1819. 
Consenrators  or  Conservator  to  prevent :  and  especially  that        ^^^ 
by  an  act  of  the  27th  of  King  Henry  8.  the  removing  of    Attormy- 
boards,  stakes,  piles,  timber  work,  or  other  thing  from  the  „. 

banks  or  walls  of  the  River  Thames,  except  to  amend  and     Johhsow. 
repair  the  same,  was  made  punishable ;  and  which  act  it  was 
the  duty  of  the  Mayor,  Commonalty,  and  Citizens  to  Enforce* 

The  information  and  bill  further  charged,  that  Earl  Grosve" 
nor  not  only  insisted  that  he  was  entitled  as  such  lessee  to  the 
said  soil  and  bed  of  the  river,  but  also  claimed  the  ground  or 
some  part  of  the  ground  lying  between  the  river  and  the  adjoin- 
ing row  of  houses,  and  the  wall,  embankment,  and  rail ;  and 
had  made  a  lease  thereof  to  the  defendant  Johnson,  the  infor- 
mation and  bill  charging  that  the  soil  and  freehold  of  the  said 
bed  of  the  river,  and  of  the  ground  adjoining  thereto,  (that  is, 
so  far  in  breadth  from  the  river  as  the  road  and  highway  ex- 
tends) were  public  property,  and  vested  in  His  Majesty,  and 
that  any  erection  or  building  thereon  would  be  a  nuisance :  and 
as  evidence  that  Earl  Grosvenor  was  not  the  proprietor  of  the 
soil  or  ground,  it  was  further  charged,  that  the  expence  of 
repairing  the  wall,  embankment,  and  rail,  and  of  the  road, 
was  not  borne  by  the  Earl,  but  by  the  Surveyor  of  the  High- 
ways of  the  Parish  of  St.  John  the  Evangelist :  that  in  case 
the  Earl  had  any  right  to  the  said  soil  or  any  part  thereof, 
his  empowering  the  defendant  Johnson  to  obstruct  and  narrow 
the  road,  and  erect  the  wharfs,  was  a  fraud  upon  the  rela- 
tor and  other  the  tenants  of  the  houses  in  Millbahk  Row, 
the  leases  of  which  had  been  taken  with  an  understanding 
that  the  said  row  of  houses  should  remain  open  to  the  river, 
and  that  the  road  in  front  thereof  should  not  be  obstructed, 
nor  the  wharf  in  front  of  the  demised  premises  used  for  any 
other  purpose  than  for  landing  fuel  for  the  use  of  the  de- 
mised premises. 

The  information  and  bill  prayed  a  perpetual  injunction  to 
restrain  all  the  defendants  from  obstructing  and  choaking  up 
the  bed  of  the  river,  opposite  and  near  to  Millbahk  Rom^ 

or 
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I8I9.       ^^  ebewhere;  «iid    from  obatructiiig,  nirrowiaf^  and  im- 
wv«^        piiring  tbe  nid  road,  and  Femoviag  the  sud  wall,  eoibaDk- 
Atnakbt-   ^^^  >°d  raiUivDCo  adjoining  diereto,  and  from  etectmg  or 
Gbmbral     continning  to  erect  wharfs  or  any  other  buildings  on  tbe  £ast 
JoBNfloir.     aide  of  and  ftcing  the  said  row  of  dweHing-hottsea,  and  be- 
tween the  same  and  the  River  Thames,  or  on  the  beddieicof^ 
or  OB  other  parts  of  the  bed  of  tlie  said  river;  or  that  the 
defendants,  and  especially  the  defendant  Johtfum^  mi^t  be 
so  restrained  until  the  trial  of  the  indictment,  or  until  aome 
trial  should  be  had  under  the  direction  of  Ais  Court,  for 
ascertaining  whether  the  defendants,  or  any  of  them,  were  en- 
titled to  take  such  proceedbgs,  or  any  of  them ;  and  ibat 
proper  directions  might  be  given,  if  necessary,  for  aaoertaining 
the  rights  respecting  such  matters,  and  at  all  events  that  the 
defendant  Johnson  might  be  restrained    from   bmlding  or 
erecting  on  the  aforesaid  scite  any  wharf,  building,  or  recep* 
tade  for  the  reception  of  offensive  or  unwholesome  ouitten, 
or  for  bringing  or  placing  any  such  (tensive  matters  to  and 
on  die  same. 

On  the  SIst  of  Jl£sy,  1819,  a  motion  was  made  before  the 
Vice-Chancellor  for  an  injunction,  on  the  filing  of  the  in- 
formation and  bill,  and  on  an  affidavit  of  die  rdator  verifying 
die  material  facts  stated  in  the  information  and  bili ;  and  also 
on  affidavits  of  several  watermen  and  others,  who  bad  for 
many  years  been  acquainted  with  the  River  T&iuacs  opposite 
MiUbank  Row,  stating  that  opposite  to  the  dweQing-lionses 
in  MiUbank  Row,  from  a  place  called  Grosoenor  Wharf,  at 
the  south  end,  to  the  Horse  Feny  at  the  North  end,  bdng  a 
distance  of  one  hundred  and  twenty  yards,  the  rivfr  forms  a 
recess  or  bay,  in  which  the  deponents  and  divers  watennen, 
lightermen,  and  other  persons  tbe  owners  of  boats,  baiges, 
and  craft  on  the  river,  have  for  many  years  past  been  in  the 
habit  of  mooring  their  boats,  Sec.  the  same  lying  there  in 
safety  in  boisterous  and  inolement  weather,  and  wiAkoot  nar- 
rowing or  impeding  tbe  navigation  of  die  river :  and  ^hat  if 
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the  shore  br  bank  of  the  IhuneSf  opponte  the  dwdUng* 
houBM  in  Mittbauk  Ram,  aad  the  bed  of  the  recess  or  bay 
should  be  filled  op  and  built  upon,  the  watermen  and  per* 
sons  aforesaid  would  be  obliged  to  moor  their  boats,  &c«  in 
the  stream  of  the  river,  which  would  not  only  greatly  impede 
the  navigation,  but  would,  especially  in  winter  and  io  bois- 
terous and  stormy  weather,  be  very  dangerous  and  injurious 
to  such  watermen  and  persons,  by  the  damage  likely  to  be 
sustained  by  such  their  boats,  barges,  and  other  craft. 

It  also  appeared  by  the  relator's  aflUavit  that  the  defendant 
Johiisoni  in  HUaty  Term  1819,  gave  notice  of  trial  of  the 
indictment  for '  the  ensuing  Sittings,  but  that  it  was  made  a 
Remanet. 
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The  motion  for  the  injunction  having  been  refused  by  his 
Honour,  was  now  renewed  before  the  Lord  Chancellor. 


Jfoytt, 


Mr,  fVethereli,  Mr.  Wilson,  and  Mr.  Tinnty,  in  8upp<Nrt 
of  the  motion,  referred  to  The  Attorney^Generalv.  Cleav€r(a\ 
as  recognizing  the  jurisdiction  of  the  Court  in  cases  of  nui- 
sance,  although  in  that  case  the  Court  did  not  think  it  right 
to  interfere,  partly  because  there  had  been  laches  in  the  re- 
lators, and  partly  on  account  of  the  inconvenience  of  stop- 
ping a  lai^  trading  concern,  in  which  capital  to  a  great 
amount  had  been  embarked.  That  was  a  nuisance  of  a 
mi|ch  less  general  description  than  the  present ;  it  affected 
merely  the  inhabitants  of  a  particular  neighbourhood;  this 
is  the  highest  species  of  nuisance  known  to  the  law,  a  pur- 
presture  in  a  navigable  river^  and  affecting  the  whole  con»- 
munity. 

The  Lord  Chancellor.  I  agree  with  what  is  repre- 
sented to  have  been  said  by  the  Vice-Chaocellor  on  heariog 
this  motion,  that  injunctions  |[ranted  ex  parte  on  the  filing 
of  a  bill  and  affidavit,  have  fr^unptly  beeq  productive  of 
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injury  which  it  has  afterwards  been  difficult  to  repair.  Bat 
the  Court  can  only  proceed  on  the  facts  stated  by  affidavit, 
and  if  a  case  is  made  by  affidavit  entitling  the  party  to  the 
mterference  of  the  Court,  and  it  should  afterwards  appesr 
that  the  Court  has  been  misled,  the  blame  must  attach  not  on 
the  Court  but  on  those  by  whom  it  has  been  thus  mis-mformed. 
The  Court  can  only  consider  the  circumstances,  9Dd  attend 
to  the  balance  of  convenience.  This  is  an  infonnaUon 
by  the  Attomey*General  at  the  relation  of  an  indrndual, 
and  also  a  bill  by  the  relator  as  plaintiff.  The  mAmnaCion 
IS  founded  on  the  right  of  the  Crown  to  authorise  it's  officer 
to  come  into  a  Court  of  Justice  for  the  prevention  of  a  put- 
presture  oil  the  River  Thames,  a  species  of  nuisance  affecting 
not  merely  individuals,  but  the  public.  Informations  of  diis 
kind  have  been  more  frequent  in  the  Court  of  Exchequer 
than  in  this  Court.  When  I  held  the  office  of  Attorney- 
General,  I  was. engaged  in  some  such  cases,  and  there  are 
many  precedents  shewing  that  you  may  proceed  in  that 
Court  not  for  punishment  but  for  prevention.  This  applica- 
tion is  not  rested  singly  on  the  ground  of  its  being  a  nuisance, 
merely  as  affecting  the  rights  of  the  King^s  subjects  on  the 
river,  but  it  is  also  said,  that  wharfs  are  intended  to  be  made 
on  which  offensive  substances  are  to  be  deposited.  On 
examination  it  will  probably  be  found  that  this  spot  baa 
hitherto  been  employed  for  similar  purposes,  and  that  the  latter 
part  of  the  grievance  may  on  that  account  not  deserve  so 
much  weight  as  appears  to  be  attributed  to  it.  In  such  a 
case,  I  know  of  but  one  rule  by  which  the  Court  can  govern 
itself,  namely,  by  considering  the  nature  of  the  act  intended 
to  be  done,  and  the  consequences  of  restraining  it,  or  of 
permitting  it  to  go  on.  The  defendants  in  this  case  have 
given  to  the  Court  as  reasonable  ground  'to  proceed  on  u 
couhl  possibly  have  occurred,  for  it  appears  that  twelve 
months  ago  they  took  the  proper  steps  for  procuiiiig  redrass, 
by  preferring  a  bill  of  indictment,  on  the  finding  of  whick 
the  defendants  applied  for  a  stay  of  proceedings,  and  it  was 
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agreed  that  the   prosecution  should  be  carried  no  further. 
It   appears  to  have  so  rested  until  Hilary  Term  last^  whta 
the  defendants  themselves  gave  notice  of  trial  of  the  indict- 
ment, after  which  they  recommenced  their  operations ;  and 
it  appears  probable  that  the  indictment  maj  be  tried  in  a 
few  days.    This  is  a  case  iu  which  the  defendants  if  they  are 
so  advised,  n^ay  demur,  and  the^  demurrer  should  be  heard 
immediately.     But  if  the  information  can  be  supported)  what 
is    the  effect  of  the  Court's  now  interfering  by  injunction? 
The  matter  in  question  may,  as  between  the  relator  who  is 
prosecutor,  and  the  defendants,  be  tried  in  a  few  days  from 
this  time.     If  there  should  be  a  conviction  on  the  indictment, 
there  will  be  an  end  of  the  supposed  right  of  the  defend* 
ants  to  do  the  act^  complained  of  by  the  information*  Oi)  the 
other  band,  if  the  indictment  cannot  be  supported,  the  only 
mischief  is,  tbat  the   defendants,  in  consequence  of  the  in* 
junction,  forbear  to  throw  riibbish  into  the  Thames  during 
the  very  short  interval  between  this   time  and  the  trial.     In 
the  one  case  they  would  be  subject  to  all   the  difficulty  and 
inconvenience  of  removing  the  rubbish,  and  in  the  other  the 
Court  merely  treats  that  which   the  defendants  are  told  is  a 
great    good,    as  being  questionable. .    With    great    r^spcc^ 
therefore  for  liie  opinion  of  the  V ice-Chancellor,  and  al- 
though  I  agree  with  his  Honour  th^t   there  is  sometimes 
much  danger  in  granting  injunctions  ou  ex  parte  applicar 
tions,  I  think,  that  under  the  circumstances,  this  is  a  fair  case 
for  granting  an  injunction  in  the  fir&t  instance,  until  answer 
or  further   order ;  with  liberty  to  the  defendants  to  move  to 
dissolve  it  on  Thursday  next,  (he  Relator  undertaking  to  give 
iniaiediate  notice  to  the  defendants,  of  the  injunction,  and 
of  thp  liberty  given  to  them  to  apply  to  dissplve  it. 


1819. 


The  relator  afterwards  filed  a  supplemental  information 
and  bill,  bringing  forward  the  fact,  that  anoti^er  b'H  uf  in* 
dictmeut  had  been  preferred^  founded  on  the  acts  done  by 
tlie  defendants  since  the  finding  of  the  former,  it  being  conr 
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sklered  tliat  the  trial  of  the  former  could  not 
question  respecting  those  acts. 


decide  maj 


A  motion  was  now  made  on  behalf  of  the  defendanta  to 
dissolve  the  injunction,  on  affidavits,  stating  that  the  erecdoa 
of  the  proposed  wharfs,  and  the  narrowing  of  the  liver  at 
the  place  in  question,  would  be  beneficial,  instead  of  iqjurioas 
to  the  current  and  navigation,  as  the  impetus  of  the  ccifjeDt 
would  be  increased  ;  denying  the  utility  of  the  bay  or  receaa, 
referred  to  in  the  affidavits  on  the  other  side  aa  a  place  of 
shelter  for  craft ;  and  stating  various  instances  of  grants  and 
licences  from  the  Corporation  of  London,  and  the  Court  of 
Conservancy  of  the  River  for   more  than  a  century  past  to 
different  persons,  of  liberty  to  enclose  and  embank  jMurta 
of  the  soil  of  the  Thames  between  high  and  low  water-nuoi. 
The  affidavits  also  referred  to  various  passages  in  the  charters 
of  the  City,  and  in  grants  to   the  City  from  the  Crown,  the 
language  of  which  was  supposed  to  be  sufficient  to  compre- 
hend the  soil  of  the  Thames.    Additional  affidavits  were  also 
filed  on  the  part  of  the  Relator  in  support  of  the  statement 
in  the  information.    It  also  appeared  by  aflidavit  that  there 
was  no  intention  to  block  up  the  carriage  road  mentioiied  ia 
the  information. 


Mr.  Home,  Mr.  J.  Moore,  Mr.  SoUcitor-Geaeralg  Mr. 
Hart,  and  Mr.  Treslove,  for  the  different  defendants,  in 
support  of  the  motion,  relied  on  the  uninterrupted  exercise 
by  the  Corporation  of  London,  of  the  right  of  making  grants 
of  the  soil  of  parts  of  the  River  between  high  and  low  water- 
mark, a  right  consequent  either  on  their  office  of  Consei^ 
vator  of  the  River,  or  of  an  ownership  of  the  soil  by 
themselves.  Many  of  these  grants  have  been  made  to 
persons  in  higli  official  situations,  in  the  Victualling  and  Ord- 
nance Departments,  and  in  some  instances  they  have  been 
granted  for  the  purpose  of  being  annexed  to  some  of  the 
Public  Offices,  and  vested  in  trustees  for  the  King.    This 
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shews  ^t  the  right  of  the  City  has  never  been  dispoted.        IB  19* 
The  fines  and  rents  accruing  fram  such  gnmtsi  are  applied  by        ^^!J^ 
the  City  towards  improvements  hi  the  navigation  of  the  River,    Mto«»bv- 
and  are  not,  as  the  information  insinuates,  appropriated  by  the  «. 

Coiporation  to  their  own  purposes.  It  is  clear  from  a  passage     *•""•<•■• 
in  Sur  Matthew  Hale's  TVeatise  De  PorttUms  Maris  (a),  c.  7. 
that  the  acts  now  complained  of  do  not  amount  to  a  Nui- 
sance.     He  enumerates  among    ^  Nuisances  of  Ports/' 
^'  The  straitening  of  the  port  by  building  too  far  into  the 
'*  water  where  ships  or  vessels  might  have  formerly  ridden ;'' 
but  addsj  '*  it  is  to  be  observed,  that  nuisance  or  not  nuisance  in 
'*  such  case  is  a  question  of  fact.    It  is  not  therefore  every 
'^  building  below  the  High  Water-Mark,  nor  every  building 
"  below  the  Low  Water-Mark,  is  ipso  fado  in  law  a  Nui- 
**  sance.     For  that  would  destroy  all  the  keys  that  are  in  all 
<<  the  Ports  in  England.    For  they  are  all  built  below  the 
'*  High  Water-Mark;  for  otherwise,  vessels  could  not  come 
**  at   them  to  unlade ;  and  some*  are  built  below  the  Low 
*^  Water-Mark.   And  it  would  be  impossible  for  due  King  to 
**  license  the  building  of  a  new  wharf  or  key,  whereof  there 
**  are  a  thousand  instances,  if  ipso  facto  it  were  a  common 
**  nuisance,  because  it  straitens  the  Port,  for  the  King  can- 
'<  not  license  a  common  Nuisance.     Nay,  in  many  cases  it 
**  is  an  advantage  to  a  port  to  'keep  in  the  sea  water  from 
<'  diflusing  at  large ;  and  the  water  may  flow  in  shallows 
^^  where  it  is  impossible  for  vessels  to  ride.    Indeed,  where 
^'  the  soil  is  the  King's,  the  building  below  the  High  Water- 
''  Mark  is  a  purpresture,   an  incroachment  and  intrusion 
'^  upon  the  King's  soil,  which  he  may  either  demolish  or 
'*  seize,  or  arrest  at  his  pleasure ;  but  it  is  not  ipso  fado 
'<  a  common  nuisance,  unless  indeed  it  be  a  damage  to  the 
'^  port  and  navigation.     In  the  case  therefore  of  building 
'*  within  the  extent  of  a  port  in  or  near  the  water,  whether 
**  it  be  a  Nuisance  or  not,  is  quastio  facti,  and  to  be  deter- 
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'<  mined  by  a  jury  upon  evidence,  and  not  qu^siio  jmsJ' 
And  Aey  relied  on  the  facte  staled  in  the  affidavits  for  ifce 
defendants,  to  shew  that  this  was  not  a  Nuisance. 

Mr.  IVethereU,  Mr.  G.  Wilson,  and  Mr.  Tmney,  m  support 
of  the  injunction,  contended,  that  the  right  to  the  soil  of  &e 
Thames  was  not  in  the  Corporation  of  London,  but  m  the 
Crown ;  and  they  observed  that  the  passages  in  the  charters 
and  grants  to  the  City  which  were  supposed  to  give  that  Cor- 
poration a  title,  were  to  be  confined  either  to  puiprestures 
then  existing,  or  to  the  liberties  of  the  City,  which  they  in- 
sisted did  not  comprise  the  place  now  in  quesiion^aV  And 
they  referred  to  Fitzwallei^s  Case  (i),  and  a  case  m  the 
Court  of  Exchequer  in  Easter  Term,  8  Car  1 .  (r),  and  4  Imi. 
£49.  in  which  Lord  Coke,  in  treating  of  the  Court  of  4e 
Conservation  the  River  Thames,  states  tbe  authority  of  the 
Lord  Mayor  as  applying  to  *^  the  conservation  and  rule  of 
"  the  water  and  river  of  the  Thames,  and  the  issues,  breaches, 
''  and  lands  overflown,  Sec.  from  the  bridges  of  Stanes,  unto 
'*  the  water  of  Yendall  and  Medwey,  and  authority  as  touch- 
**  ihg  punition  for  using  unlawful  nets,  and  other  unlawful 
**  engines  in  fishing,  and  to  all  correction  and  puniJiment 
''  there  concerning  unlawful  nets" and  engines  there,"  without 
any  mention  of  a  ligbt  to  the  soil  of  the  Hiver. 

It  is  not  competent  to  the  Crown  to  make  a  purpresCurp, 
or  to  grant  to  a  subject  the  right  of  making  one.  Every  act 
of  this  kind  must  be  authorised  by  a  previous  writ  oS  Ad 
quod  damnum.  This  appears  clearly  from  Hind  v.  Man^ 
field  {d).  So  far  therefore  as  the  grante  from  die  Crown 
aifect  to  confer  any  such  privilege,  they  are  inoperative, 
and  no  length  of  possession  or  exercise  of  such  a  supposed 


(c)  The  Court  having  very  early 
in  the  discussion  intimated  an  opi- 
nion that  it  was  not  necessary  for 
the  por(>ose  of  the  present  question 
to  delermine  in  vrhom  the  right  to 
the  soil  was  vested,  I  have  not  in- 
MiuA  the  learned  and  itigenious 


argnoieats  which  were  delivered 
on  this  point. 

(6)  1  Mod.  106. 

(c)  Hml  De  Purt.  Mar.  1  tf-ffr- 
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right  can  constitute  a  title  in  the  Corporation  of  London 
against  the  Jus  publicum  of  th«  country.  It  cannot  be 
denied  that  the  proposed  alteration  will  destroy  the  mooring 
places  of  the  craft;  and  if  so,  it ''is  a  nuisance  although  the 
stream  may  not  be  interrupted,  for  the  stream  is  not  the  only 
part  which  is  to  be  protected. 
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The  Lord  Chancellor,   in  the  course  of  the  argu* 
ment^  made  the  following  observations  : — I  now  understand 
that  the  road  mentioned  in  the  information,  has  been  made 
a  public  highway;  I. therefore  lay  out  of  the  case  altogether 
what  may  or  may  not  happen  in  point  of  nuisance    with 
respect  to  the  use  of  this  public  highway ;  for  if  no  nuisance 
shall  be  committed,  then  it  is  unnecessary  to  consider  it,  and 
if  there  should  be  a  nuisance,  the  Court  cannot  take  notice  of 
it  until  either  the  case  happens,  or  something  is  done  amounting 
to   a  threat.     I  am  clearly  of  opinion  that  we  have  in   this 
.case  nothing  to  do  with  any  question  respecting  the  tifle  to 
the  soil  between  high  and  low  water-mark.    This  is  not  a 
record  on  which  the  Attorney-General  is  proceeding  to  assert 
the  Crown's  title,  nor  to  pray  for  judgment  on  the  part  of 
the  Crown,  to  recover  possession   by  virtue  of  its   title.     I 
consider  it  to  be  quite  immaterial  whether  the  title  to  the 
soil  between  high  and  low  water*mark  be  in  the  Crown,  or 
io  the  City  of  London,  or  whether  the  City  of  London  has 
the  right  of  conservancy,  operating  as  a  check   on  an  inn 
proper  use  of  the  soil,  the  title  being  in  the  Crown,  or  whe- 
ther either  Lord  Qrosvenpr  or  Mr.  Johnson  have  any  derivative 
title  by  grant  from  any  one  having  the  power  to  grant.    This 
is  a   record  calling  upon  me.  to  prevent  a  nuisance;  and  if 
the  Court  has  jurisdiction  to  prevent  nuisances,  it  is  a  juris- 
diction which  may  be  exercised,  whatever  may  be  the  title  to 
the  soil.     It  is  my  present  opinion,  that  the  Crown  has  not 
the  right  pither  itself  to  use  its  title  to  the  soil  between  high 
and  low  water-mark  as  a  nuisance,  or  to  place  upon  that  soil 
^hat  will  b^  a  nuisance  to  the  Crown*s  subjects*    If  the 

Crown 
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Crown  has  not  such  a  right,  it  could  not  give  it  to  the  Ct; 
of  London,  nor  could  the  City  transfer  it  to  any  other  per- 
son.  The  case  therefore  is  reduced  to  two  questions ; 
first,  whether  the  Court  has  jurisdiction  to  prevent  sometbii^ 
which  may  be  a  nmsance,  but  which  is  not  yet  completed  •, 
and  secondly,  whether  the  act  now  complained  of  is  one  of 
that  description,  In  The  Attorney-General  ▼•  Cleaver(a),  if 
1  recollect  rightly,  there  had  been  considerable  debyin 
making  the  application  :  and  if  the  King's  subjects  have  per- 
mitted ^e  erection  of  a  building  which  thej  were  aware 
would,  when  completed,  be  a  nuisance,  without  promptly 
applying  to  the  Court  to  prevent  it,  the  Court  would  not 
consider  them  entitled  to  the  extraordinary  assistance  of  a 
Court  of  Equity,  but  leave  them  to  their  legd  remedy. 
But  it  is  a  different  question  whether  the  Court  wUl  interfere 
to  prevent  a  nuisance  threatened  but  not  completed,  and 
which,  if  permitted,  may  produce  irremediable  niiscliief, 
and  whether  the  Court  lias  not  a  jurisdiction  to  stop  the 
progress  of  the  mtended  work  unUl  it  shall  be  ascertained 
whether  it  is  a  nuisance  or  not.  I  am  inclined  to  think  that 
the  injunction  in  this  case  may  well  be  continued  for  the 
present.  The  questions  for  consideration  will  be,  first,  as 
to  the  fact  of  nuisance,  and  secondly,  whether  there  has 
been  such  delay  in  the  proceedings  on  the  part  of  those  who 
seek  to  restrain  it,  as  will  prevent  the  Court  from  interposing, 
leaving  them,  as  in  other  instances,  to  deal  with  it  at  law. 


JifMcse* 


TAeLoBD  Chancellok.— At  the  time  when  1  came 
first  into  this  Court,  whenever  a  cause  was  called  on  in 
which  the  Attorney-General  was  plaintiff,  it  was  the  constant 
practice  for  him  to  state  tliat  the  cause  should  not  go  on 
unless  under  his  own  conduct  in  this  Court.  That  practice 
continued  through  the  successive  periods  when  the  office  of 
Attorney-General  was  held  by  Lord  Tkurlom  and  Lord 
f^pughhorough.    It  has  sinc6  been  departed  firom,  and  the 
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consequence  is,  that  in  a  case  of  this  nature,  the  Court  is 
sometimes  put  to  a  great  difficulty  in  knowbg  bow  to  act ; 
for  when  the  Attorney-General  is  a  party  upon  the  record, 
protecting  the  rights  of  all  the  King's  subjects,  how  can  the 
Court,  without  his  sanction,  be  authorised  to  consider  him 
as  a  mere  nominal  party?     At  present,  therefore,  I  wish 
that  Mr.  Solicitor-General  would  be  so  good  as  to  look  at 
the  record  and  affidavits,  and  tell  me  what  he  thinks  is  proper 
Co  be  done  on  the  part  of  the  Crown,  as  interfering  for  the 
benefit  of  his  Majesty's  subjects,  and  whether  it  be  in  his 
opinion  a  nuisance  or  not;  we  shall  then  be  able  to  arrive  at 
a  conclusion.    I  lay  out  of  the  case  all  the  views  in  which 
it  may  be  supposed  that  this  embankment  may  either  im- 
mediately, or  in  its  consequences,  occasion  civil  injury  to 
any  of  these  parties,  or  be  in  its  consequences  productive 
of  other  nuisances  besides  that  which  is  com|Jained  of  upon 
this  record.    I  have  already  observed,  that  the  title  is  entirely 
out  of  the  quesdon ;  for  whether  the  soil  between  high  and 
low  water-mark  is  the  King's,  or  has  been  granted  by  the 
Crown  to  the  City  of  Lattdon,  or  wjbether  a  mere  right  of 
conservancy  has  been  granted  to  the  City,  it  is  quite  clear 
that  it  cannot  be  used  as  a  nuisance  to  the  King's  subjects. 
Neither  the  Crown  itself,  nor  its  grantees,  can  use  its  tide 
in  that  manner.    I  tzke  it  also  to  be  clear,  ihBtprimd  facie 
the  subject  has  a  right  to  use  that  which  may  be  called  a 
water-highway,  and  which  prima  fade  includes  the  water 
between  high  and  low  water-mark  when  it  covers  the  soil; 
and  that  those  who  think  proper  to  inclose  that  soil  are 
primA  facie  bound  to  shew  that  they  can  take  it  away  with* 
out  injury  to  His  Majesty's  subjects.    There  is  another  point 
to  be  considered,  upon  which  at  present  I  say  nothing,  ex- 
cept that  it  may  be  worth  while  to  think  more  upon  it; 
whether  the  law  of  this  country  does  not  require  some  pre- 
vious enquiry  whether  an  act  may  be  rightly  and  properly 
done,  which  if  it  should  be  improperly  done,  would   be  a 
nuisance.     There    are  many  acts  which  the  Crown   may 
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authorise  to  be  done  after  there  has  been  an  enquirf  by  a 
writ  of  ad  quod  damnum^  which  it  cannot  authorise  with- 
out such  a  proceeding ;  and  though  some  charters  contain 
passages  which  purport  to  be  a  dispensation  by  the  Croint 
with  the  writ  of  ad  quad  damnum,  yet  it  deserves  conside- 
Tation  whether  this  is  a  legitimate  case  for  dispensing  with 
such  an  antecedent  proceeding.  Upon  this  record  the  sinsgle 
question  is,  whether  this  be  a  nuisance,  and  so  clearly  a  nui- 
sance, that  the  King's  Attorney-General  suing  in  this  Court, 
as  be  has  a  right  to  do,  is  entitled  io  call  upon  the  Couxi  to 
interpose  for  its  prevention.  Thftt  the  place  in  question  has 
been  of  utility  to  many  persons  th^re  can  be  no  doubt.  Iter 
can  it  be  disputed  that  what  is  said  in  the  affidavits  respect- 
ing the  increased  impetus  which  would  be  the  effect  of  the 
proposed  embankment,  is  correct.  No  person  acquainted 
with  this  part  of  the  river  (in  which  embankments  have  htea 
already  made  to  a  very  great  extent)  cap  have  failed  to  ob- 
serve that  the  stream  in  these  places  has  a  much  stronger 
impetus.  Within  my  own  remembrance  a  great  number  of 
embankments  have  been  made  in  this  part  of  the  river.  But 
the  question  is,  whether  this  sort  of  proceeding  can  be  autho- 
rised, and  can  be  stated  to  be  no  nuisance  ?  When  the  water 
is  not  quite  low,  a  great  number  of  vessels  of  different  sites 
employed  in  the  navigation  on  the  river,  may  be  seen  Jying 
moored  on  the  Surrey  side  between  high  and  low  water- 
mark, from  Westminster  m  Vauxhall  Bridge;  and  \t  is  very 
difficult  to  say  that  the  right  to  inclose  the  spot  now  in 
question,  does  not  depend  on  considerations  which  would 
equally  apply  to  the  case  of  a  grant  by  the  City  to  Lord 
Grosvenor,  of  the  right  to  embank  the  whole  space  between 
high  and  low  water-mark  from  Westminster  to  VauxhaU. 
In  tliis  view  the  subject  is  of  great  importance ;  and  as  the 
name  of  the  Attorney-General  is  upon  this  record,  I  think 
I  am  entitled  to  the  assistance  of  his  judgment  whether  be 
considers  it  to  be  a  case  in  which  he  ought  to  interpose  for  the 
prevention  of  the  act  complained  of  by  this  information. 
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If  therefore  Mr*  Solicitor-General  (a),  iwill  look  at  the  re* 

cord  and  all  the  facts,  and  communicate  his  opbion  to  me^         ^^ 

I  ahall  have  no  difEculty  in  statimr  my  own  view  of  the    ArroaRvir* 


case. 


JoHRioa. 


On  a  subsequent  day  Mr.  Solicitor-General  being  applied 
to  by  the  Lord  Chancellor,  expressed  his  opinion  that  this  was 
a  case  in  which  the  relator  was  entitled  to  the  assistance  of 
the  Attorney-General  for  the  prevention  of  the  embankment. 


Jwe99. 


The  Lord  Chancellor  on  this  day  referred  to  Hind  f. 
Matifield  (b),  where  th^  defendant  was  fined  £00/.  for  divert- 
ing part  of  the  River  Thames,  hy  which  be  weakened  the  cur* 
rent  of  the  riVer  to  carry  barges,  &c.  towards  London,  nod 
other  houses  of  the  King  upon  that  river,  and  it  is  added,  '<  that 
^^  such  a  thing  cannot  be  done  without  an  ad  quod  damnunip 
*'  because  that  river  is  as  an  highway,  and  also  it  ought  to 
''  be  by  patent  of  the  King  for  to  do  such  a  thing*"  His 
Lordship  added^  that  he  was  not  aware  whether  any  of  the 
charters  of  the  City  which  had  been  repeatedly  confirmed  by 
Act  of  Parliament,  contained  any  passages  which  prevent  the 
application  of  that  doctrine  to  the  present  case.  If  a  writ 
of  ad  quod  damnum  was  necessary,  there  would  be  little 
utility  in  trying  the  indictment.  In  the  mean  time  the  matter 
roust  remain  in  its  present  state. 


JicMJau 


The  subject  was  not  mentioned  again  in  this  Court ;  but 
die  indictment  was  tried  on  the  1 2th  of  July,  1819,  before 


(a)  Sir  JUhert  Gifford.  The  office 
of  Attoroey-OcDenil  was  at  thU 
time  Ticant  by  tlie  appointment  of 


Sir  Sanmd  Shepherd  as  Chief  Ba- 
ron of  the  Exchequer  in  SeotlMdm 
(6)  Noy,  103. 

Lord 
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Lord  Chief  Jostice  Abbott  and  a  spedal  Jury,  and  a  rerikt 
of  Goiltjr  found  agabst  all  the  defendants  except  JBarl  Gnu- 
venor,  and  of  Not  Guilty  against  Earl  Grosoenor ;  aorf  tfce 
proposed  embankment  was  abandoned  (a). 


(a)  See  Bomet  ▼.  Balccr,  AmhU 
158.  SAik,  750.  CovImii  y.  WhUe^ 
Sill*.  21.  Ayd^  ▼•  BeiAhoMy  1  Ke^. 
543.  3%«ilttonMy-Gmeraiv.DMi^fc- 
ly^f  KM.45S.  11«  Mmw  isf  LomImi 
T.  Botf,  5  Ve$.  129.   TAtf  AUornef 


Genend  y.  NtcMI,  i6  Fet.  SSa.  Tie 
IHiIm  qfCrqfim  t.  JEiOiiwr^  cited 
by  Lord  £2d«ii  in  18  Km:  «tP.  7&r 
iKtomey-Geiurai  ▼.  Cleeccr,  ikirf« 


Rout, 


HANSARD  t^.  KEMEYS. 


By  setdesieDt,  "O  Y  indentures  of  lease  and  release  dated  the  ISth  and  Uth 

United  toil.  of  JprU,  1750,  the  release  reciting,  that  Joi^A  Gardner 

ttamhAer  to  KtmetffnvA  Jane  his  wife,  had  married  before  either  of  them 

2J^^J^  attaroed  the  age  of  twenty^ne,  without  hating  madeaoy 

for  raising       settlement  of  their  respective  estates  or  fortunes,  and  that 
40001.  for  tiie  ^  ' 

portions  of 
ibis  younger 

^droiy  remainder  to  his  first  and  other  sons  in  tail-«a]e»  There  was  one  son, 
B.  uid  two  danghtors,  C.  and  B.  By  act  of  Parliament  passed  during  the  Ml- 
4ren  s  nnnonty,  the  estates  were  vested  in  trustees  in  fee,  discharged  fnuu  the 
ases  of  the  senlement,  upon  trust  to  raise  by  mortgage  or  sale,  the  expeoces  of 
the  act,  and  of  Uie  trusta,  and  afterwards  certain  portionr  affecting  tb^  estate 
grlor  to  the  settiement,  and  private  debts  of  ^.  to  a  large  amount,  and  to.coovey 
the  unsold  estates,  and  the  eauity  of  redemption  of  those  which  should  blf  moit- 
1,  to  the  nses  of  the  settlement.  Under  this  act  the  estates  were  mortgaged 
5  for  41,3861.  to  £.,  who  having  died  Uurgely  indebted  to  the  Cro%n,  and  it 
mioring  that  the  former  act  was  obtained  by  false  representations,  it  was  pro- 
vided by  another  act,  that  if  on  payment  of  25,000L  mto  the  Exchequer,  the  leai 
and  persoiml  representatives  of  B.ehoidd  conrey  the  estates  to  some  person  to 
^  apnroyed  by  B.  (who  had  then  succeeded  to  the  estate),  the  estotes  riurald  be 
f«»ted  in  such  person,  discharged  of  all  dainik  of  JB.  and  of  the  Crown,  to  the 
jntent  to  secure  the  re-payment  of  the  moaey  %o  {Mdd  into  the  Exchequer,  to  the 
p^wm  advancing  the  same,  and  subject  thereto,  in  trust  for  securing  sudk  prv- 

tuni  mgmMf  seared  upon  the  tHikd  estofe»,  and  subject  thereto  in  tmst  for  B. 
^  money  was  paid  mto  the  Exchequer,  and  the  estates  conveyed  accord- 

Ttjeld  that  C.  was  entitled  to  a  fuH  half  of  the  4000L  with  interest  from  A/s 
deaui,  and  was  not  bound  to  contribute  towards  payment  eitlier  of  the  t5,000l. 
9r  toe  expenses  mcnrred  in  obu^iiiDg  or  executiBg  t^e  ttts  of  patliaitMnt  ^__ 

John 
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Jolm  Gardner  Kemegs  was,  at  such .  marriage,  tenant  in  tail       1819. 


iUaiAos 


of  considerable  estates  in  Jamaica^  and  at  the  date  of  the 
settlement  seised  of  the  same  in  fee,  and  that  Jane  his  wife 
was  seised  in  fee  of  a  considerable  real  estate  in  Monmouth'  m"^** 
sMre,  subject  {o  a  term  for  raising  3000/.  for  her  sister's 
portions,  and  to  300/.  and  interest  secured  by  mortgage ; 
John  Gardner  Kemeys  in  pursuance  of  an  order  of  this 
Court,  dated  the  20di  of  May,  1755,  and  in  consideration 
of  the  marriage,  conveyed  to  Fielde  and  Duroure  his  un^ 
divided  moiety  of  estates  in  Jamaica^  subject  to  the  in- 
cumbrances thereon,  to  the  use  of  himself  for  life,  without 
impeachment  of  waste,  remainder  to  the  trustees  to  preserve 
contingent  remainders,  remainder  to  the  use  and  intent  that  his 
wife,  if  she  survived  bun,  mi|^t  receive  an  annuity  of  500/. 
for  her  li£B,  remainder  to  Lord  Carysfori  and  X.  S. 
Aynesamibe  tor  5O0  yeara,  with  remainder  to  the  first  and 
other  sons  of  John  Gardner  Kemeys  and  Jane  his  wife  suc- 
cessively in  tail-male,  remainder  to  John  Gardner  Kemeye 
in  fee.  The  trusts  of  the  term  of  500  years  were, 
first,  to  secure  the  annuity  of  500/.  to  Jane  Kemeys  for 
life .  if  jshe  survived  her  husband,  and  subject  thereto,  after 
the  death  of  John  Gardner  Kemeys,  in  case  there  should  be 
two  or  more  daughters  or  younger  sons  of  the  marriage,  to 
raise  4000/.  for  the  portions  of  such  daughters  or  younger 
sons,  to  be  equally  divided,  and  to  be  paid  to  them  at  twenty? 
one  or  marriage,  ii^  case  John  Gardner  Kemeys  should  be 
then  dead,  or  otherwise  within  one  month  after  his  decease* 
By  the  same  indenture  of  release,  a  fine  previously  levied 
of  the  Monmouthshire  estate  was  declared  to  enure  to  the 
use  of  John  Gardner  Kem^s  for  life,  remainder  to  trustees 
to  preserve  conljiigent  remainders,  remainder  to  Lord 
Carysfort  and  L.S.  Aynescombe  for  1000  years,  in  trus^ 
In  aid  of  and  to  be  an  additional  security  for  making  good 
the  trusts  of  the  term,  of  500  years,  remainder  to  the  firs^ 
and  other  sons  of  the  marriage  successively  in  tail-male,  re- 
mainder to  John  Gardner  Hiemeys  in.  fee, 

3y 
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i8  ig.  By  Act  of  Parliament,  12  Geo.  III.  "  For  investiDg  the  set- 

^^^^        *'  tied  and  unsettled  estates  of  John  Gardner  Kemeys,  £sq. 
r.  "  in  trustees,  in  trust  by  sale  or  mortgs^  to  raise  money  to 

^'  pay  off  portions  and  debts,  and  redeeni  annuities  charged 
*'  upon    or  affecting    the  same ;  and    for  resettling  the  re- 
'^  mainder  thereof,  and  lands    to  be   purchased  as  in    the 
**  act  is  directed,  to  the  uses  to  which  the  said  settled  estates 
**  do  now  stand  settled  and  limited  ;'*  after  a  recital  of  the 
settlement,  and  that  John  Gardner  Kemeys  had  issue  hyjame 
his  wife,  three  children  then  living,   namely,  John  Kemeyt 
Gardner  Kemeys  then  an  infant,  Uieir  only  son  and  heir,  Jane 
Gardner  Kemeys  and  Susanna  Murgarei  Gardner  Semiys, 
both  infants ;  and  that  John  Gardner  Kemeyi  was  seised  in  tee 
of  an  estate  in  Monmouthshire^  which  he  had  purchased 
since  the  execution  of  the  settlement,  which  lay  adjoining 
to  and  intermixed  with  the  settled  estates,  and  that  the  same 
was  then  of  the  annual  value  ot  566L  or  thereabouts,  io 
which  was  some  ore,  likely  to  prove  very  beneficial^  which 
bad  been  lately  discovered ;  and  that  since  the  executioQ  of 
the  settlement,  John  Gardner  Kemeys  had  become  seised  of 
a  convenient  tract  of  land  contiguous  to  the  plantadon  in 
Jamaica^  and  that  in  consequence  thereof  he  had  expended 
several  sums  of  money  in  improvements,  and  had  extended 
the  plantation,  by  means  whereof  the  annual  value  oi  tke 
same  had  been  increased  from   1200/.  to  2500/.  and  was 
likely  to  be  still  further  augmented;  and  that  he  had  also  ex- 
pended considerable  sums  of  money  upon  the  seCtled  estates 
in  Monmouthshire,  which,  at  the  date  of  the  setdement, 
were  only  of  the  value  of  352/.  per  annum,  in  making  divers 
improvements  thereon,  and  particularly  in  planting  a  con* 
siderable  quantity  of  oak  and  other  trees,  by  means  whereof 
the  annual  value  or  income  of  that  estate  had  been  increaied 
to  981/.  and  that  by  the  annual  growth  of  the  trees  so  plaole^ 
the  inheritance  would  in  a  few  years  be  considerably  ibk 
proved.     That  John  Gardner  Kemeys,  in  order  .to  cmble 
him   to  make  the  aforesaid  improvements,  and  thereby  to 

tncreue 


CASES  IN  CHANCERY.  »<» 

iocrease  the  annual  income,  and  alao  the  value  of  the  in*  1819.. 
heritance  of  die  settled  estates^  bad  been  obliged  not  onlj  ^l^XHm 
to  contract  debts  to  the  amount  of  31,976/.  and  npwards,  *• 

but  also  to  grant  redeemable  annuities  out  of  the  settled 
estates  during  his  life  to  the  yearlj  amount  of  1300/.  whicb, 
with  the  3000/.  remaining  due  to  the  assignees  of  the  sisters 
of  his  wife,  and  of  300/.  due  on  mortgage  charged  on  the 
settled  estates  prior  to  the  settlement,  amounted  to  44,026/« 
or  thereabouts ;  and  that  he  had  been  threatened  with  suits 
at  law  and  equity  in  t^tiptcX  o£  such  debts,  and  had  np 
means  of  discharging  the  same;  that  under  the  circumstances^ 
he  had  been  advised  that  it  would  be  much  more  for  the 
benefit  of  himself  and  family,  and  of  all  persons  cbuming 
under  the  limitations  of  the  settlement,  and  would  be  the 
means  of  preserving  great  part  of  the  settled  and  unsettled 
estates,  if  he  were  enabled  by  sale  or  mortgage  of  all  or  a 
sufficient  part  of  the  same,  to  raise  money  sufficient  to  dis-  « 
charge  the  debts,  and  to  redeem  the  annnities,  as  a  clear 
estate  of  inheritance  would  then  be  left  for  the  benefit  of 
himself  and  family  of  the  annual  value  of  £500/.  and  up" 
wards,  exclusive  of  such  benefit  as  might  thereafter  arise 
from  the  ore  discovered  in  the  unsettled  estates ;  and  that  iu 
order  to  make  a  recompence  to  the  issue  male  under  the 
limitations  in  the  settlement,  for  the  prejudice,  if  any,  that 
might  accrue  to  him  by  virtue  of  such  sale  or  mortgage, 
John  Gardner  Kemei^s  hiid  consented  that  so,  much  of  the 
plantations  and  other  settled  estates  as  should  not  be  sold, 
and  the  equity  of  redemption  of  so  much  as  should  be 
mortgaged,  should  be  absolutely  discharged  from  any  future 
debts  that  he  might  contract ;  and  that  so  much  of  the  plan- 
tation estates  as  had  been  purchased  by  him  since  the  exe- 
cution of  the  settlement  with  the  improvements  made  in  the 
plantation  and  estates,  which,  on  a  fair  calculation,  might 
be  valued  at  18,000/.  together  with  the  real  estate  in  Mon- 
moullis/iire,  whereof  he  was  seised  in  fee,  except  the  mines 
and   minerals  within  the  said  estate,  and  was    then  of  the 

nearly 
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1819.       yearly  value  of  566L  and  worth  to  be  sold  for  15,O00L  at 
_^^^        the'  least,  should,  subject  to  the  rafeing  the  aforesaid  44,0961. 
V.  be  Tested  in  trustees,  and  settled  to  the  same  uses  as  At 

estates  comprised  in  the  settlement  did  then  stand  firaifed ; 
and  that  for  a  further  recompence  to  such  issue  male,  Jokn 
Crardner  Kemeys  would  also  give  up  for  his  benefit,  the  daim 
wUch  he  had  on  the  settled'  estates  in  MonmmihJkir^f 
in  respect  to  the  improvements  by  him  made  thereon,  com* 
poted  to  amount  to  8000/.,  and  also  vi^ve  his  power  xi 
cutting  timber  and  committing  waste  upon  the  settled  estates 
computed  to  be  worth  5000/.  at  the  least;  and  would  also 
consent  that  one-third  part  of  the  clear  profits  which  mi^t 
arise  from  the  mines  and  minerals  then  or  thereafter  to  he 
discovered  in  the  unsettled  estates,  should  be  vested  in  trus- 
tees as  an  accumulating  fund  towards  paying  off  and  dis- 
chaiging  the  money  thereon  to  be  raised,  as  far  as  the  sam^ 
should  extend  for  that  purpose ;  but  that  although  the  effect* 
ing  of  the  said  proposal  would  not  only  tend  to  die  imme- 
diate relief  and  preservation  from  ruin  of  Jokn  Gardner 
Kemeys  and  Jane,  his  wife,  and  their  family,  but  would 
aho  preserve  the  greatest  part  of  the  settled  and  unsettled 
estates  for  the  benefit  of  themselves,  and  the  issue  male 
claiming  under  the  limitations  of  the  settlement,  yet  by  rea- 
son of  the  limitations,  and  the  minority  of  their  oniy  son, 
the  same  could  not  be  effectually  accomplished  without  the 
authority  of  Parliament;  It  was  enacted,  that  the  undivided 
moiety  of  the  plantations,  and  all  other  the  hereditaments  of 
John  Gardner  Kemeys,  in  Jamaica,  and  all  the  settled  es- 
tates in  Monmouihshire,  and  all  other  the  estates  of  Jo&n 
Gardner  Kemeys,  in  England,  except  the  mines  discovered 
or  to  be  discovered  in  any  part  of  the  premises  purchased  bj 
him  since  the  settlement,  should  from  the  21st  of  June, 
1772,  be  vested  in  and  settled  to  the  use  of  J.  C.  P.  Bdde, 
and  Joseph  Bankes,  their  henrs  and  assigns  for  ever,  db- 
charged  from  the  uses  and  trusts  declared  by  the  settlement; 
upon  trust  to  raise  by  sale  or  mor^ge  of  the  estates  wiA 

the 
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the  conaei^t  of  John  Gardner  Keme^,  such  iudb  i^  abould  1810. 
be  necessary  for  paying  the  costs  of  the  act  and  expeoces  of \  „^^^^ 
the  trusts^  and  in  the  next  place  for  dischafgii^  the  portioni^  _  «. 
debts,  and  incumbrances,  and  redeeming  the  annuities  spe- 
cified in  the  second  schedule  to  the  act,  and  all  interest  and 
arrears ;  and  after  such  payment  to  convey  so  much  of  the 
premises  as  should  remain  unsold,  and  the  equity  cf  re- 
demptioo  of  such  of  them  as  should  be  mortgaged^  and  such 
estates  as  should  be  purchased  with  any  surplus  money  aoo^riU 
ing  to  the  directions  of  the  Act,  Co  such  and  the  same  iiasa^ 
and  upon  the  same  trusts  as  by  the  settlement  are  €feated 
and  declared  concenung  the  undivided  moiety  of  the  plan- 
tations and  premises,  or  such  of  them  as  should  be  capabk 
of  taking  effect. 

By  indentures  of  lease  and  release  dated  the  26th  and 
27th  of  June,  1772,  the  trustees  under  the  act  conveyed  all 
tfie  settled  and  unsettled  estates  in  Jamaica  and  England,  to 
Robert  Mackreih,  in  fee,  as  a  trustee  for  Rkhard  Rigby, 
by  way  of  mortgage  for  securing  48,000i.  and  interest, 
stated  to  have  been  advanced  to  them  by  Bigbjf ;  and  they 
applied  that  4um  in  dischaiging  the  debts  and  incumbranoes^ 
and  redeeming  the  'annuities  provided  for  by  the  act^  but  it 
appearing  that  the  trustees  had  exceeded  their  power,  the 
principal  of  the  mortgage  was  reduced  by  a  decree  of  this 
Court,  to  41,386/.  \3s.  6d. 

John  Gardner  Kemejfs  died  in  1793»  leaving  Jane,  his 
wife  surviving,  and  leaving  issue  by  her,  his  son  John  Kemejfs 
Gardner  Kemetfs,  and  two  daughters,  Jane,  the  wife  of  Pro^ 
vidence  Hamard,  and  Susanna  Margaret  Gardner  Kenuys. 

By  another  Act  of  Parliament  34  Geo.  III.  reciting  that 
53,000/.  was  due  to  Rigb^s  estate  for  principal  and  interest 
exclusive  of  costs ;  that  JohnKemeys  Gardner  Kemeyt,  in- 
stead of  coming  into  possession^  as  he  had  a  right  to  expect 

on 
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lS\g^  on  hii  itther*s  death,  of  the  estates  comprised  in  the  seflfe- 
menty  was  stripped  of  all  provision  made  for  hkii  bj  sach 
settlement,  and  of  all  means  of  subsutence ;  and  diat  Jorc 
KsiiiYs.  Qardntr  Kemiys,  Jane  Gardner  Hansard,  and  Susamta 
Margaret  Gardner  Kemeys,  were  also  by  reason  of  the  act 
before  stated,  totally  deprived  of  the  jointures  and  portions 
provided  for  them  by  the  settlement ;  that  by  a  aurrey  and 
valuation  of  the  English  estates,  and  an  eUimate  of  the  value 
of  the  Jamaica  estates,  thi  whole  of  the  said  estates  ap- 
peared to  be  of  the  value  of  40,0001.,  and  that  it  appeared  by 
the  evidence  given  before  the  committee  of  the  House  of 
Lords  on  the  bill  previous  to  passing  the  said  act,  i\iat  the 
several  allegations  therein  contained  were  proved  or  attempted 
to  be  proved  by  several  persons  who  were  then  exammed 
upon  oath,  but  that  it  had  since  been  discovered  that  the 
grossest  imposition  had  been  practised  on  Parliament,  by 
the  false  evidence  of  such  witnesses  in  several  instances  par* 
ticufairly  referred  to  \  and  that  the  whole  of  the  Jamaica  es* 
tates  instead  of  producing  an  income  of  2500l«  per  annum, 
had  not  for  the  last  seven  years  yielded  one  year  with  another 
more,  than  1000/.  per  annum,  nor  the  English  estates  more 
than  500/.  per  annum  net,  upon  an  average,  a  sum  greatly 
insufficient  to  pay  the  interest  of  the  mortgage.  That  Rigby 
died  indebted  to  the  Crown  in  a  large  sum,  of  which  140,0001, 
and  upwards  remained  due ;  that  inasmuch  as  the  grievous 
misfortunes  of  J.  K.  G.  Kemeys,  and  of  his  mother  and 
msters,  were  occasioned  by  the  eatraordinary  interpositioa 
of  the  legislature,  b  setting  aside  the  settlement  which  would 
have  secured  competence  and  affluence  to  him,  and  which 
interposition  was  founded  on  a  gross  misrepresentation  of 
facts,  and  made  at  a  time  when  his  tender  years  rendered  it 
impossible  for  him  to.  take  any  steps  to  prevent  his  esute 
from  being  injuriously  taken  from  him,  and  that  it  happened 
from  the  circumstance  of  the  money  due  to  the  Crown  from 
Rigby's  estate  not  being  paid,  that  J.  K.  G.  Kemeys  and 
his  family,  might  be  relieved  from  the  cruel  injustice  they 

had 
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had  sustained,  without  ioterfering  ivith  the  private  interest  ]819. 
of  individuals!  or  the  application  of  the  money  already  ap-  „**'^'*' 
propriated  to  the  public  service,  if  it    should  be  thought  «. 

that  the  hardship  of  their  case  entided  tliem  to  hope  for  re^      KiMSTif 
lief;  and  that  it  had  been  proposed  that  the  Crown  should 
as  between  itself  and  the  representatives  and  private  credi* 
tors  of  Rigiy,  be  considered  as  entitled  to  the  whole  benefit 
of  the  mortgage,  and  the  mortgaged  estates  being  estimated 
to  be  of  the  value  of  40,0001.,  that  Rigby^a  estate  should 
be    discharged  from  4O,00OL,  part  of  the  debt  due  to   the 
Crown;    which  proposal  being  apprehended  to  be  highly 
beneficial    to    the  representatives  and  private  creditors  of 
Righy,  would  be  acceded  to  on  their  part ;  that  Kemeys  was 
desirous  of  having  the  mortgaged  estates  vested  in  trust  for 
himself  and  his  family,  on  his  procuring  to  be  paid  into  the 
Exchequer  such  sums  of  money  as  under  the  aggravated  dis* 
tress  of  his  case  attended  with  all  the  peculiar  circumstances. 
Parliament  in  their  wisdom  and  humanity  should  think  rea-* 
sonable ;  and  that  in  order  thereto  he  proposed  that  such  refer- 
ence and  such  further  proceedings  as  after  mentioned  should 
take  place :   It  was  on  his  petition  enacted,  that  if  it  should 
appear  to  the  Lords  Commissioners  of  the  Treasury,  that  it 
would  be  necessary  to  resort  to  the  mortgaged  premises  in 
order  to  recover  the  balance  due  from  Rigby  to  His  Majesty, 
it  should  be  lawful  for  them  to  enquire  and  ascertain  what 
sum  would  be  reasonable  and  proper  under  all  the  circum- 
stances of  the  case  to  be  paid  into  the  receipt  of  the  Exche- 
quer, in  consideration  of  the  Crown's  releasing  Rigby*s  es« 
tate  from  40,000/.  part  of  the  debt  due  to  the  Crown  from 
the  said  estate,  and  also  in  consideration  of  the  mortgaged 
estate,  being  vested  in  proper  persons  for  the  purposes  after 
mentioned,  discharged  from  all  claims  on  the  part  of  the 
Crown,  and  thereupon  to  receive  for  His  Majest/s  use  the 
money  so  to  be  ascertained:  and  it  was  further  enacted, 
that  if  upon  payment  into  the  Exchequer  of  the  sum  to  be 
so  ascertained,  the  real  and  personal  representatives  of  Rigby, 
VoL.H.  I  aqd   , 
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I8I9*       and  all.persoiiB  interested  intrust  for  them,  should  convey 
0^^^^^        the  mortgaged  English  and  Jamaica  estates  to  one  or  more 
9.  person  or  persons  to  be  approved  of  by  John  Kemevs  Gard- 

ner  Kemeys,  his  heirs  and  assigns,  and  to  the  bein,  exe- 
cutors, &c.   of  such    person  or  persons  according  to  the 
quality  of  such  estates,  upon    the   trusts  and  for  the  pur- 
poses   thereinafter    mentioned  concerning  the  same,    then 
and  thenceforth  the  real  and  personal  estate  of  iS^iy,  and 
his  heirs,  executors,  and  administrators,  should  be  released 
from  the  sum  of  40,000/.  part  of  the  debt  due  from  bis  es- 
tate to  the  Crown ;  and  also  from  thenceforth  the  mor^ged 
estates  in  England  and  Jamaica,  should  remain  nested  in 
the  person  or  persons  to  whom  the  same  should  be  con- 
veyed as  aforesaid,  freed  and  discharged  from  all  claims  of 
the  real  and  personal  representatives  and  creditors  of  Eigby, 
and  also  from  all  claims   and  demands  of  His  Majesty,  hu 
heirs  and  successors^  on  account  of  the  debt   due  to  the 
Crown  from  the  estate  of  Rigby ;  and  also  from  all  the 
uses  and  trusts  limited  and  declared  by  the  settlement,  and 
the  first  Act  of  Parliament  or  either  of  them ;  but  neverthe- 
less, to  secure  the  re-payment  of  the  sum  of  money  so  to  be 
paid  into  the  Exchequer  as  aforesaid,  to  the  person  or  per- 
sons advancing  the  same  with  interest,  and  subject  thereto, 
^*  in  trust  for  securing  such  proportionable  provision  for  Jane 
*'  Gardner  Kemeys,  Jane  Gardner  Hansard,  and  Susannah 
*'  Margaret  Gardner  Kemeys,  as  they  shall  be  entitled  to 
'•  in  respect    of  their  aforesaid  jointure  or  portions  origi- 
''  nally  secured  upon  the  aforesaid  settled  estates,  and  sub- 
*'  ject  as  aforesaid,  in  trust  for  John  Kemeys  Gardner  Kemeys, 
"  and  his  heirs,  executors,  administrators,  and  assigns,  abso- 
''  lutely,  according  to  the  nature  of  the  same  estates  and 
'*  premises  respectively."    This  act  contained  a  saving  to 
all  persons,  bodies  politic,   and  corporate,  and  their  hei», 
successors,  executors,  and  administrators,  (except  His  Ma- 
jesty, his  heirs  and  successors,  and  the  heirs,  executors,  and 
administrators  of,  and  all  persons  claiming  under  or  in  truat 

for 
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for  Rigbj/,  and  tbe  said  J.  K.  G.  Kemeys,  Jane  Gardner       1J^I9, 
Kemei/s^    Providence  Hansard,   and  Jane,    his  wife,   and     o^^^^'    - 
Susannah  Margaret  Gardner  Kemeys,   and  their  respective  v. 

heirs,  executors,  administrators,  and  assigns,  and  all  other 
persons  claiming  any  estate  or  interest  in  the  mortgaged  es- 
tates by  the  settlement,  mortgage,  and  former  Act  of  Parlia- 
ment) all  such  estate,  &c.  in  the  mortgaged  premises  as 
they  had  before  the  passing  of  the  Act  of  the  84  Geo.  IIL 
or.  could  have  had  if  that  act  had  not  been  made. 

Hy  another  act  of  the  41  Geo,  III.  to  explain  and  amend 
the  former,  after  reciting  the  setdement  and  two  former  acts, 
and  that  Rigbj/s  personal  estate,  except  the  mortgage  before 
mentioned,  had  been  applied  towards  satisfaction  of  his  debt 
to    the  Crown,  which  was  thereby  reduced  to  90,000/.  but 
inasmuch  as  Right/a  real  estates  were  found  to  be  more  than 
sufficient  to  discbarge  the  residue  his  debt  to   tbe  Crown, 
and   therefore  it  would  not  be  necessary  to  resort  to  the 
mortgaged  premises  to  recover  the  balance  so  due,  whereby 
John  Kemeys  Gardner  Kemeys,  and  his  family,  found  them- 
selves deprived  of  any  relief  under  the  last  act,  which  he 
could  not  but  presume  it  was  the  intention  of  the  legisla- 
ture to  afford  them,  notwithstanding  the  condition  therein  re- 
cited, which  he  apprehended  was  introduced  by  mistake,  as 
being  contrary  to  the  petition  on  which  the  34  Geo.  III.  was 
founded,  and  the  principle  on  which  it   was  favourably  re- 
ceived by  Parliament :  John  Kemeys  Gardner  Kemeys,  on 
behalf  of  himself  and  his  two  sisters,  prayed  that  it  might 
be  enacted,  and  it  was  thereby  enacted,  that  it  should  be 
lawful  for  the  Lords  Commissioners  of  the  Treasury,  and 
they  were  required  at  any  time  after  the  passing  of  that  Act, 
to  ascertain  what  sum  of  money  would  be  proper  to  be 
paid  into  the  receipt  of  the  Exchequer,  in  consideration  of 
the  Crown's  releasing  the   estate  of  Rigby  from  40,000/. 
part  of  the  debt  due  to  the  Crown  from  tbe  said  estate,  and 
also  in  consideration  of  the  mortgaged  estate  being  vested  in 

I  £  proper 
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IB  19*       proper  persons  for  the  purposes  aforesaid,  discharged  of  M 
HAMiiritD     ^J*™*  9^  ^^  P*'^  ^f  *®  Crown ;  and  thereupon  to  receive 
V*  for  his  Majest/s  use  the  sum  of  money  so  to  be  ascertained, 

and  upon  payment  thereof  to  deliver  to  the  pers<His  waking 
the  payment,  a  certificate  of  its  having  been  made ;  and 
that  if  on  such  payment  into  the  Exchequer,  the  real  and 
personal  representatives  of  Bigby,  and  all  persons  interested 
in  trust  for  them,  should  convey  the  mortgaged  eslatea  to 
one  or  more  person  or  persons  to  be  approved  by  Jokn 
Kemeys  Gardner  KemeySf  his  heirs  or  assigns,  upon  the 
tnists  thereinafter  declared,  the  real  and  penonal  estate  of 
Rigby  should  be  discharged  from  40,000/.  part  of  the  debt 
due  from  his  estate  to  the  Crown,  and  from  theucefordi  also  the 
mortgaged  estates  should  remain  vested  in  the  person  to 
whom  they  should  be  so  conveyed,  freed  and  discharged  of 
all  claims  of  the  real  and  personal  representatives,  and  ere* 
ditors  of  Rigby,  on  account  of  the  mortgage,  or  the  costs, 
and  also  of  all  claims  of  his  Majesty  on  account  of  the  debt 
due  to  the  Crown  from  Rigby^s  estate ;  and  also  of  and 
from  all  and  singular  the  uses  and  trusts,  entails  and  limita- 
tions declared  by  the  indenture  of  Settlement  and  Act  of 
Parliament;  but  nevertheless,  to  the  intent  and  purpose  to 
secure  the  re-payment  of  the  sum  of  money  so  to  be  paid 
into  the  Elxchequer,  to  the  person  advancing  die  same  with 
lawful  interest,  and  subject  thereto,  "  In  Trust  for  securing 
'' such  proportionable  provision  for  the  said  Jane  Gardiirr 
"  Hansard,  and  Susannah  Margaret  Gardner  Kemeys,  as 
"  they  shall  be  entitled  to  in  respect  of  the  aforesaid  por- 
^*  tioDs  originally  secured  upon  the  aforesaid  setded  estates  ; 
''  and  subject  as  aforesaid  in  trust  for  the  said  Jokn  Ke^ 
"  meys  Gardner  Kemeys,  his  heirs,  executors,  adminis- 
"  trators,  and  assigns,  absolutely  and  for  ever,  accordiog 
"  to  the  nature  of  the  same  estates  respectively."  This 
act  contained  a  saving  to  the  same  effect  as  tluit  in  tht 
34  Ceo.  III. 
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The  Lor(is  of  the  Treasury  having,  pursuant  to  the  autbo-        1819. 
Tity   of  the  above-mentioned   Acts,    certified  that  23,000/.      „^*^^ 

IlANtARD 

ivas  a  sum  proper  to  be  paid  into  the  f -rceipt  of  the  Exche-  ^  «. 
quer,  that  sum  was  accordingly  paid  in  by  John  Wiltshire^ 
on  the  50th  July^  180$,  and  the  mortgaged  estates  were 
thereupon,  by  lease  and  release  dated  the  29th  and  30th  of 
Jiifj/,  1802,  with  the  consent  of  John  Kemeys  Gardner 
Kemej/Sf  conveyed  by  Mtickrclh,  and  the  real  and  personal 
representatives  of  Higby^  to  fViltshire,  in  fee  ;  subject  to  re- 
demption  if  J.  K.  G.  Ke/heys  sliould  pay  to  Wiltshire  25,000/. 
and  interest,  and  if  be  shoufd  also  pay  to  Jane  Gardner 
llansardf  and  Susanna  Margaret  Gardner  Kemeys,  or  their 
representatives;  such  proportionable  provision  as  they  were 
or  should  be  entitled  to  iti  respect  of  their  respective  por- 
tions originally  secured  to  them  by  the  settlement.  - 

The  bill  was  filed  by  the  daughter  and  personal  represen- 
tative of  Jane  Gardner  Hansard,  against  John  Kemeys 
Gardner  Kemeys,  and  severkl  other  persons  iutere<fted  under 
iconveyances  dnd  settlements  mude  by  him  after  the  passing 
of  the  last  act,  and  against  Wiltshire,  the  mortgagee,  and 
John  Pearson,  an  incumbrancer  claiming  under  Mrs.  Hafk- 
sard,  praying  a  declsiration  of  the  plaintiff's  right  to  one 
moiety  of  the  portions  /charged  by  the  settlement  of  17^6, 
With  all  arrears  of  ititere$t,  subject  )o  such  claim  as  the  de- 
fendant PearsQU  might  hav^  thereon,  and  an  account  and 
payment  accordingly  ;  apd  in  default  of  payment,  that  what 
was  due  to  the  plaintiff  might  1^  raised  by  sale  of  the  set- 
tled estates;  and  that  if  th6  Court  should  be  of  opinion, 
that  the  whole  of  Mrs.  Haniard^s  portion  ougl^t  not  under 
the  circumstances  to  be  raised  out  of  the  settled  estates, 
the  Master  nnght  aitcertain  what  si|m  should  be  deducted 
therefrom,  and  in  that  ca$e  that  the  residue  might  be  raised 
and  paid. 

The  defendant  Kemeys  by  his  answer,  stated  that  previ- 
ously to'  ^6  timei  of  application'  ^eing  made  for  the  last  Att 

of 


118  CASES  IN  CHANCERY. 

18 19.        of  Parliament,  the  representatives  of  Riglnf  required,  as  tbe 
HarIiIii        conditions  for  their  consenting  to  the  arrangement  wiA  the 
V*  Lords  of  the  Treasury,    that  the  defendant  should  paj  to 

them  3000/.  claimed  by  them  for  arrears  of  interest  up  to 
the  SOth    of  November,   1801 ;    and  that    they  aftenrards 
claimed,  and  the  defendant  gave  security  for,  the  payment  of 
1323/.  5f.  9d.  being  the  interest  from  the  30th  of  Norem6er, 
1801,  to  the  time  when  the  25,000/.  was  paid,  which  the 
defendant  consented  to,  and  that  the  1323/.  5s.  9d.  still  re- 
mained due:  that  the  defendant  expended  2500/.  and  up- 
wards, for  the  expences  attending  the  soliciting  and  procur- 
ing the  two  last  acts,  and  other  law  charges  incurred  in  re- 
spect of  the  matters  aforesaid,  which  sums  he  subnuUed 
were  charges  on  the  estates  prior  to  the  claims  under  the 
settlement  of  1756,  and  the  Acts  of  Parliament;  that  the 
first  act  of  the  12  Geo.  III.  ought  not  to  be  considered  void 
as  against  the  plaintiff,  otherwise  than  as  it  is  so  declared 
by  the  acts  of  34  and  41  Geo.  III.  which  acts  he  aliedged,  that 
he  petitioned  for  on  behalf  of  himself  and  his  sisters,  and 
with  the  knowledge  and  concurrence  of  Jane  Gardner  Ilai^ 
sard,  and  her  husband,  in  consequence  of  his  having  been 
advised  that  the  provisions  of  the  12  Geo.  III.  were  effectual 
to  bind  all  parties  interested  iu  the  settled  estates,  and  could 
not  be  annulled,  but   by  the  authority  of  Parliament;  be 
admitted,  that  ever  since  the  execution  of  the  deeds  ofjyfy 
1802,  he  had  been  and  still  was  in  receipt  of  the  rents  of  all 
the  English  and  Jamaica  estates  comprised  in  the  acts,  ex- 
cept parts  subsequently  sold  under  a  conveyance  in  trust  for 
sale  made  by  the  defendant  himself;  that  the  value  of  the 
estates,  exclusive  of  those  sold  and  contracted  to  be  sold, 
was  about  45,000/.  estimating  the  English  estates  at  twenty- 
three,  and  the  Jamaica  estate  at  eleven  years  purchase,  on 
the  present  rentals ;  but  that  when  he  took   possession  in 
1802,  they  were  not  worth  more  than  37,200/.,  of  which 
the  English  estates,  including  the   timber,  (amounting  to 
12/X)0/.)  were  worth  24,000/. ;  that  the  yearj^r  value  of  the 
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English  ^states  not  sold,  was  about  1036/.  and  of  the  Ja-       1810. 
maica  estates,  about  1600/. ;  that  since  he  took  possession     h^^J|)|]^^ 
be  had  cut  down  and  sold  timber  to  the  amount  of  8700/.      _  «. 
and  received  rents  and  pro6ts  to  the  amount  of  26,000/.; 
that  several  parts  of  the  English  estates  had  been  sold  under 
a  conveyance  made  by  him  to  trustees  for  that  purpose,  for 
21,495/.  which  money  had  been  received  by  the  trustees, 
and  that  they  had  contracted  for  the  sale  of  another  part  of 
the  estate  for  12,441/.   l6f.    which   bad  not  yet  been  re-* 
ceived. 

The  defendant  submitted,  that  it  was  the  intention  of  the 
Legislature  in  passing  the  two  last  acts,  and  was  apparent  in 
the  body  of  the  act,  that  a  deduction  should  be  made  from 
the  portion  of  2000/.  originally  secured  to  Jane  Gardner 
Hansard,  proportioned  to  the  deficiency  in  value  of  the  es- 
tates which  the  defendants  became  possessed  of  under  those 
acts,  compared  with  the  estates  which  he  would  have  taken 
under  the  settlement,  after  deducting  from  the  value  thereof, 
the  costs  and  expeuees  to  which  the  defendant  had  been  put 
to,  and  which  deficiency  he  estimated  and  believed  to  have 
been  very  considerable,  as  according  to  his  belief  he  should 
have  been  possessed  in  1801  under  the  settlement,  of  estates, 
worth  28,200/.  subject  to  incumbrances  to  the  amount  of 
7300/.;  butjlhathe  took  at  that  period  under  the  acts  of 
34  and  41  Geo.  III.,  estates,  the  value  of  which  amounted  to 
37,200/.  with  incumbrances  to  the  amount  of  33,560/.  be- 
sides the  expences  which  he  was  put  to  in  order  to  get  pos* 
session  of  the  estates. 

Mr.  Horne  and  Mr.  Dowdeswell  for  the  plaintiff.  The 
question  is,  whether  the  Acts  of  Parliament  have  affected 
the  interests  of  the  younger  children.  Assuming  for  the 
present  that  the  language  of  the  acts  is  sufficient  to  affect 
them,  yet  a  private  act  of  Parliament  is  a  mere  private  as- 
surance, and  subject  to  the  application  of  all  the  same  prin- 
ciples as  a  conveyance  ;  and  though  the  Court  cannot  devest 

the 
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18 19.        the  legal  estate  from  those  in  whom   the  act  may  ve«t  it,  jet 
if  the  act  is  obtained  by  fraud,  a  Court  of  Equity  will  deal 
9.  with  it  as  with  a  deed  obtained  bj  similar  means.     'BiddwJph 

*""^"'     y.  Biddulph  (a).     No  assurances  are  of  a  more  solemn  na- 
ture than  fines  and  common  recoveries ;  and  when  obtanied 
by  fraud,  the  Court  does  not  affect  to  annul   them,  or  to 
displace  the  legal  estate,  but  declares  the  persons  in  whom  jl 
is  vested  to  be  trustees  for  those  equitably  entitled.    The  act 
of  the  12  Geo.  III.  was  obtained  by  an  imposition   on  the 
Legislature.     It  contains  no  words  indicating  an  intention  Co 
affect  the  rights  of  the  daughters ;  it  was  merely  for  the  pur- 
pose of  enabling  the  father  to  raise  money  on  secuntj  of  the 
^states.    The  only  interests  meant  to  be  affected  were  those 
of  the  father  and  of  the  issue  male ;  the  jointure  and  por- 
tions were  to  be  left  untouched;  and  if  it  had  been  btended 
that  Mrs.  HamarcPa  portion  should  be  affected  by  the  sub- 
sequent acts,  her  consent  would  have  been  required,  which 
does  not  appear  to  have   been  given ;   if  it  bad,  the  acts 
would  have  been  stated  to  have  been  passed  on   her  applica- 
tion, and  not  merely  on  that  of  the  defendant  Kemeys. 

Mr.  Wctherell  and  Mr.  ShadweU  for  the  defendants.  The 
real  question  is,  in  what  proportions  the  owner  of  the  in- 
heritance, and  the  persons  entitled  to  the  portions,  are  to 
contribute  towards  the  redemption  of  the  mortgage.  The 
legislature  must  have  proceeded  on  the  principle  that  the 
defendant  Kemeys  was  disincumbering  the  estate  for  the 
benefit  of  himself  and  the  other  parties  interes(«d.  Except 
for  the  fraudulent  act  of  Parliament  there  would  have  been 
fio  incumbrance  on  the  settled  estates.  By  that  act  the 
settled  estates  (including  the  portions)  were  made  liable  to 
a  burthen  ;  and  when  the  defendant  stepped  forward  to  re* 
deem  them,  it  is  but  justice  that  all  parties  interested  should 
contribute  according  to  their  proportions.    The  money  paid 

(a)  4  CruU^t  DigtMi,  549.    See      HamiU^,  4  Cnu  Dig.  ^45.  sad 
r1»o  on   the   same  sobiect,   A/oc-      2  Bl,  Cwnm.  346. 
pmtuf  V.  Slmai,  and  Kuhardmi  v. 

into 
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into  the  Exchequer  is  in  aabstance  his  money  when  jt  is  a 
charge  on  bis  estate.  Suppose  the  portions  bad  been  so 
large  that  with  the  25,000/*  they  had  exhausted  the  wholjB 
estate,  could  the  portioners  have  had  the  benefit  of  their 
portions  without  contribution  i  The  interests  of  the  son  and 
daughters  were  by  the  first  act  of  Parliament  liable  to  b^ 
entirely  defeated,  but  the  second  act  provid<ed  that  on  Cierr 
tain  terms  the  estate  might  be  disincumbered.  If  the  por- 
tion be  claimed  under  the  act,  it  cannot  be  claimed  more 
beneficially  than  the  act  has  given  it ;  and  the  act  has  not 
directed  that  it  shall  be  paid  in  full.  The  words  are  5' such 
**  proportionable  provision/*  which  negative  the  aupposition 
that  the  whole  of  the  portions  are  to  be  paid.  The  sum  of 
25,000/.  was  paid  for  recovering  back  the  estate;  supposing 
that  to  be  five-eighths  of  the  value,  a  proportionate  4e(luctioti 
should  be  made  from  the  portions,  the  aipouqt  of  which 
may  be  ascertained  by  a  reference  to  the  Master, 


1819. 


Mr.  Home  in  reply.    The  argumept  for  the  defepdqipt 
assumes  the  whole  question.    There  is  a  fallacy  in  supposing 
the  legislature  to  have  intended  to  fix  any  scale  of  propor- 
tion, or  to  have  imposed  a  necessity  for  calculating  ^ny  pro- 
portions.   The  word  **  prop(^rtiQqable"  Qiay  hfive  9  Reason- 
able construction  by  resorting  to  the  original  setdemen^t,  wb^ 
provides  SOOOL  for  t;he  portion  of  one  yoi^igier  cl\ild,  ufid 
4000/.  for  two  or  more  witfi  other  sums  ip  cose  pjT  1^  laigBi- 
fiumber.    None  of  the  children)  were,  to  be.  ei^itl^d  tpi  ayy 
specific  sum,  but  to  shares  oif  a  coiQmon  fui\d«    The  iffordi 
will  admit  of  another  very  rjeasonable.  ifiterpreUjti9n.    Tfcu^re 
might  be  a  deficiency  to  pay  the  arr^ears  9/  the  jqintuj^e  a^d 
portions,  and  they  ipust  then,  take  w^tb  reference  to  tl^ 
original  shares  lender  the  settlement.    It  may  also  allude  t^ 
proportions  as  between  the  two  estates,  fox  io  the  former 
part  of  the  settlement  the  portions  are  to  I^e  raised  by>  term 
of  500  years  in  the  Jamaica  estate,  but  in  the  latter  part  a 
^erm  of  1000  years  is  created  in  the  Monmouthshire  property, 

in 
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18 19*        in  aid  of  ike  estate  primarily  chained.    The  acts  were  not 
LoftARo      i"ten<*«^  ^^  disturb  the  proportions  either  of  the  estates  or 


Hassaro 

9. 
KSMBYt. 


of  the  parties 

The  Master  of  the  Rolls.    The  only  question  in  this 
case  is^  whether  any  thing  has  been  done  to  take  avray  tbe 
right  given  by  the  settlement  of  1756,  for  if  that  settlemeot 
remains  in  force  there  can  be  no  doubt  respecting  the  plsun- 
tiff's  title  to  a  moiety  of  the  4000/.  provided  for  the  por- 
tions of  the  daughters;  and  this  question  is  to  be  determined 
under  very  novel  and  peculiar  circumstances.    It  certainij 
ivas  not  the  intention  of  the  legislature  by  the  firal  Act  of 
Parliament  to  take  away  the  portions.    Tie  act  was  intended 
merely  to  let  in  an  incumbrance  on  the  estate,  not  doubdiig 
that  its  value  was  sufficient  to  bear  the  jointure  and  portions, 
giving  a  compensation  to  the  father,  and  granting  to  him  the 
right  to  incumber  the  estate,  on  his  bringing  within  the  opera   . 
tion  of  the  settlement,  other  estates  which  were  alled^ed  to 
be  sufficient  to  indemnify  against  the  incumbrances  to  be 
created  under  the  authority  of  the  act    It  proceeded  on  a 
misrepresentation ;  but  there  was  no  intention  to  deprive  the 
eldest  son  of  his  right.    Nothing  was  meant  to  be  given  to 
the  father,  but  a  power  to  create  incumbrances  to  a  vetj 
large  amount,  he  having,  as  it  was  supposed,  augmented  tbe 
fund :  all  the  other  incumbrances  were  to  remain  as  before. 
It  afterwards  turned  out  that  false  representations  were  made 
of  the  value  of  the  unsettled  English  estates,  of  tbe  value 
of  die  timber  and  the  ore;  and  that  the  Jamaica  estate  had 
also  been  greatly  over-rated.    In  the  mean  time  the  estates 
had   under   the  powers  of  the  Act  of  Parliament,   been 
mortgaged  for  a  large  sum  to  Bigby^  who  died  greatly  in- 
debted to  the  Crown.    By  the  34  Geo.  III.  the  Lords  of 
the  Treasury  were  authorised  to  remit  part  of  the  debt. 
The  whole  object  of  that  act  was  to  reduce  the  liability  of 
the  mortgaged  estates.    That  is  a  strong  circumstance  ro 
shew  that  subject  to  the  liability,  the  righu  of  the  persons 

interested 
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interested  in  the  estates,  were  to  remain  as  before.    The        1819* 
debt  on  the  estate  was  under  the  operation  of  the  act,  re-      HiijrsAiu» 
duced  from  40,000/.  to  25,000/.    The  effect  of  the  act  was  «• 

onJy  to  exonerate  the  estate  from  a  part  of  the  debt,  not  to 
discharge  it  from  the  whole.    It  reduced  the  incumbrance  to 
a  certain  extent,  but  in  other  respects  left  it  as  before*    It 
was  not  intended   that  the  creditors  or  representatives   of 
^V^    should    be  su£Ferers;    they    were   merely    relieved 
from  the  debt  to  the  Crown  to  that  extent.    That  this  was 
the  object  of  the  legislature,  is  apparent  from  the  preamble 
to  the  act  of  the  34  Geo,  III.     The  mortgaged  estates  were 
to  be  subject  in  the  first  place  to  the  payment  of  the  money 
advanced  in  discharge  of  the  limited  debt  to  the  Crown, 
and  in  the  next  place  to  what  should  be  due  on  the  settle- 
ment.   The  settlement  was  to  be  untouched ;  for  though  it  is 
directed  that  the  estates  should  be  dischai^ged  from  it,  they 
were  to  be  immediately  made  again  liable  to  its  provisions. 
It  is  impossible  therefore  to  consider,  that  the  settlement 
was  intended  to  be  abrogated.    The  last  of  the  three  acts 
did  nothing  more  than  remove  any  doubt  occasioned  by  the 
reduction  of  Rigby*8  debt.      If  then  there  be  a  fund  to 
answer  the  purposes  of  the  settlement,  what  is  there  to  take' 
away  die  rights  of  the  parties?    Those  who  resist  the  plain- 
tiff's claim,  are  bound  to   shew  that  something  in  the  Acts 
of  Parliament  has  taken  away  the  benefit ;  for  it  is  clear, 
that  it  is  not  taken  away  by   express  words.    The  act  of 
34  Geo.  IIL  recites  the  distressed  state    of  this  family,  in 
consequence  of  the  incumbrances  affecting  the  estates,  not 
because  the  settlement  was  destroyed,  Jbut  because  the  fund 
was  taken  away.    If  there  were  any  estates,  the  settlement 
w^s  still  in  force.    It  is  incumbent  on  the  defendant  to 
shew  that  something  has  had  the  effect  of  taking  away  the 
settlement.    It  must  be  shewn  (hat  this  act  which  intended 
to  relieve  the  &mily,  meant  to  do  so  by  the  application  of 
some  other  rule  than  that  which  is  afforded  by  the  settlement ; 
ff  no  other  clear  rule  should  be  shewn,  there  being  no  ex- 
press 
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press  words  to  destroy  the  setdement,  it  must  be  arttimtj  Up. 
The  Court  cannot  idnrogate  one  rule  without  establisU^ 
another.  The  LegisUtftire  mtMt  have  iirtended  to  preaciibe 
some  rule  forascertaiiiing'the  extent  of  the  profiaion  for  the 
daughters,  and  not  to  render  it  neoessary  lo  take  a  feknmpect 
of  all  the  past  losses  and  gains  of  the  fanuly.  It  Ima  been 
wery  ingemously  argued,  that  the  words  '^'  such  prupuuiaudbtt. 
*'  provision  for  the  said  Jane  Gardner  Hamtard,  am)  Smum^ 
*^  nah  Margaret  Gardner  Kemeyi,  as  they  should  lie  eu- 
^  titled  to  in  rcq>cet  of  their  aforesaid  jointure  or  portioM 
^  originally  secured  upon  the  aforesaid  setded  estades,''  have 
introduced  some  other  scale  of  calculation  than  Aat  uAkA 
is  given  by  the  settlement.  It  is  to  be  recoHeeted  Ami  lliia 
act  was  not  meant  to  annihilate  either  the  aetlteuiieiit  ur  fh^ 
debt  to  the  Crown.  The  words  of  the  aat  were,  in  fonu, 
that  the  estate  was  to  be  re*conv«yed  to  the  defendant 
Kemeys,  discharged  of  all  liability,  even  of  the  liability  to 
the  Crown's  debt;  but  it  is  again  immediately  subjected 
both  to  the  debt  and  to  the  settlement.  It  is  clear,  diat  the 
daughters  were  meant  still  to  be  entitled  to  something  under 
the  settlement.  Th^  single  question  is,  whether  by  means 
of  these  wordi  **  proportionable  provision,*'  the  Court  can 
find  any  rule  fo^  ascertaiiiing  the  proportion  to  V|p|uch  Aej  are 
to  be  entitle^.  The  words  are  not  very  dear,  bat  tbey  are 
capable  of  reasonable  interpreiation.  ^t  is  clear  Aat  the 
settlement  was  not  jko  be  affected,  {a  it  then  to  reaDain  the 
criterion  for  determining  what  is  to  be  due  to  iba  dau|^tefs  ? 
The  words  of  the  act  clearly  shew  that  it  19.  It  ia  the  fnh 
portionable  provision  of  their  portion^  ^  origiuaHy  aecttred 
'^  on  the  said  settled  estates.^  This  surely  IMA  be  tAen 
to  refer  to  the  sum  origiindly  secured  on  the  aetded  fsatailea, 
namely,  4000/.  The  phrase  **  pmpoftionaMe  prcfnmM** 
was  not  improper,  for  it  was  posnble  diet  some  part  of  the 
jointure  and  portions  might  have  been  previonsly  paid  eitber 
to  the  widow  or  the  children.  It  was  therefore  a  matter  N^* 
specting  which  enquiries  might  be  necessary.    Thepropof«* 
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tkmidepeiidad  in  Bome  measure  on  the  nwnber  of  the  family^       1819* 
aod  mtm  a  subfeol  to  be  aaceitaiiied  by  caleulatioii«    It  ng-     HAMiuw 
nifiea  that  pioparlbiiableproimiaavhicb  the  aetdement  has  «. 

imade.    The  very  woida  poiiit  to  the  aettieneiit  as  affMling 
the  rule  for  division*-    They  do  not  refer  to  sach  proper* 
tiona  as  shall  now  be  reasonable,  having  regard  to  the  monies 
which  have  been  paid  for  dtsincumbering  Uie  estate,  bnt  they 
lead  ua  directly  to  the  settlement.    This  is  not  such  a  violent 
coostructiou  as  •  to  lead  the  Court  to  reject  it,  and  to  wander 
into   enqMiries  concerning  what  is  just  and  proper,   having 
regard  to  the  losses  sustained  by  the  owner  of  the  estate*    It  • 
is   impfranUe  that  the  Legislature  could  intend  that  there- 
should  be  any  such  vague  and  indeterminate  mode  of  aKer* 
taioing  the  portions  ^  on  the  contrary,  the  original  settlement 
appears  to  have  been  directly  in  their  contemplation.    The 
intention  might  possibly  have  been  expressed  with  a  greater 
cUgree  vof  clearness,  but  the  Court  ought,  for  the  sake  of 
certainty,  to  adhere  to  the  plain  and  obvious  rule  which 
reauUs  from  the'  circumstance  of  the  settlement  being  left 
entirely  untouched  by  the  acts.   It  is  observed,  that  according 
to  this  construction,  the  daughters  are  to  be  paid  in  full,  and 
the  sou  is  left  to  suslain  all  the  loss.     But  I  have  no  reason 
to  suppose  that  this  was  not  really  the  intention  of  the  Legis* 
lature;  it  is  clear  that  he  receives  a  bounty  from  the  Crown, 
and  it  was  probably  intended  that  he  should  be  left  a  sufferer 
to  a  certain. extent.    As  he  was  to  be  a.  sufferer  in  a  certain 
degree*  how  is  it  possible  to  know  the  exact  extent  ?    He  - 
recokvers  back  his  estate  with  certain  incumbrances,  and  the 
daughters  recover  back    their  portions.     He  has  profited 
largely  by  the  restitution,  though  perhaps  not  quite  to  so 
great  an  amount  as  if  the  proportions  had  been  settled  by 
some    other    rule,    of  which,  however,   we    are    ignorant. 
There  is  no  ground  for  going  back  till  the  year  1772  to 
ascertain  all  Hhtd  John  Gardner  ,Kemeys  htid  brought  in  by 
augmenting  the  property,  and  to  ascertain  the  quantum  of- 
loss  Avhich   sliould  fall  on   the  different  members  of  the 

family. 
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family.  The  act  of  Parliament  has  not  taken  awaj  Ike 
plaintifl^s  right :  she  is  therefore  in  the  same  situation  as  if 
it  had  not  passed,  and  consequently  entitled  to  a  moiety  of 
the  4000/.  with  interest  from  the  death  of  JoJbt  Gardner 
Kemejfs. 


**  His  Honour  doth  declare,  that  the  plaintiff  as  penonal 
''  representative  of  Jane  Gardner  Hansard  in  the  bill  named, 
"  ia  entitled  to  one  moiety  of  the  portion  or  sum  of4000l, 
"  secured  upon  the  settled  estates  in  the  pleadings  mentioned, 
«  by  indentures  of  the  13th  and  Ulh  of  April,  1756,  for  the 
"  younger  children  of  John  Gardner  Kemeys  and  Jane  bis 
**  wife,  together  with  interest  thereon  after  the  rate  of  4  per 
**  cent,  per  annum  (unless  any  other  rate  of  interest  is  di- 
**  rected  by  the  above-mentioned  indentures)  from  the  time 
**  of  the  death  of  John  Gardner  Kemeys,  subject  Co  aucfa 
<<  claim  as  John  Pearson,  in  the  bill  named,  nay  have 
''  thereon :  And  doth  order  and  decree,  that  it  be  referred  to 
'^  Mr.  Harvey,  one  of  the  Masters  of  this  Court,  to  take 
'<  an  account  of  what  is  due  for  principal  and  interest  ia 
''  respect  of  such  moiety  of  the  said  portion  accordingly; 
*^  and  it  is  ordered,  that  the  Master  do  also  take  an  account 
'*  of  what  is  due  to  the  defendant  John  Pearson  in  respect 
''  of  his  claim  by  virtue  of  the  assignment  bearing  date  the 
'<  12di  of  December,  1809,  in  the  pleadings  stated,  and  to  lax 
''  him  his  costs  of  this  suit ;  and  it  is  ordered,  that  the  plain- 
**  tiff  do  pay  to  the  defendant  John  Pearson  his  costs  when  so 
''  taxed ;  and  it  is  ordered,  tiiat  the  defendant  John  Kemeyt 
'*  Gardner  Kemeys  do  pay  unto  the  defendant  John  Pear* 
'^  son  what  the  Master  shall  find  due  to  him  upon  taking  die 
<<  accounts  before  directed ;  and  it  is  ordered,  that  the  said 
''  defendant  do  also  pay  to  the  plaintiff  what  the  Master 
**  shall  certify  to  be  remaining  due  to  her,  after  deducting 
<'  what  shall  be  so  paid  to  the  said  John  Pearson,  togecber 
**  with  the  costs  of  this  suit  to  be  taxed;  and  upon  such 

"  several 
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*'  several  payments  being  made  as  heranbefore  directed,  it  is       1819* 


Eaimt. 


ordered,  that  the  plaintiff,  and  the  said  defendant  John  hansaiob 
Pearson f  and  all  other  proper  parties,  do  release  and  re- 
aasign  the  estates  and  premises  from  the  said  moiety  of  the 
portion,  and  all  interest  thereon,  such  release  to  be  settled 
bj  the  Master  in  case  the  parties  differ  about  the  same*" 
[Reg.  lib.  A.  1818,  FoL  %185.] 


Ex  parte  SIMPSON. 


J«iri5. 


/^N  the  £2d  of  May^  1819f   a  commission  of  bankrupt  is-  When  tbe 

sued  against  Simpson,  under  which  he  was  summoned  by  adjoora  thi^'' 

notice  dated  tbe  5lh  of  June,  to  surrender  at  Guildhall  on  the  J"*  o^a^bSk. 

5th  and  12th  of  June,  and  the  6th  of  July.     He  accord-  rnpt.  heU 

ingly  surrendered  on  each  of  those  days;  and  on  the  6th  of  by  statute 

July^  the  commissioners  adjourned  his  last  examination  to  the  froiTamtt^' 

1 3th  of  that  month.     On  the  5th  of  June  the  commissioners  ^^^%  tbe 

.  whole  of  the 

indorsed  on  the  summons,  a  memorandum,  stating  that  he  had  daj  to  which 

surrendered  himself,  but  not  being  prepared  to  make  a  full  ed?  *^®""' 

disclosure  of  his  effects,  prayed  further  time  for  that  purpose, 

which  the  commissioners  granted  him  accordingly.    On  the 

ISth  of  July,  he    again  attended  the  commissioners,  and 

finished  his  examination.    On  his  way  home  from  Guilds 

hall    he   was  arrested  under  a  capias    ad  satisfaciendum^ 

at  his  counting-house,  at  which  he  had  called  at  the  request 

of  his  assignees,  for  the  purpose  of  examining  some  of  his 

books  of  account.    The  street  in  which  the  counting-house 

was  situate  was  in  the  direct  road  from  Guildhall  to  the  bank* 

rupl's  place  of  abode. 

Mr.  Beames  on  behalf  of  the  bankrupt,  now  applied  by  mo- 
tion to  the  Lord  Chancellor  for  his  discharge  from  the  arrest. 
By  the  5  Geo.  £•  c.  ^0,  the  bankrupt  is  protected  to  the  end 

of 
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1819.  of  tBc  forty-setond  day,  iJt  parte  DonJevy  (a) ;  and'tEe  cn- 
J^^^^  lafgfed  time  is  on  the  same  footiDg  as  the  forty-two  days,  ac- 
Suivtoir.  cording  to  Ex  parte  Price  (ft).  In  the^present  case  there  bad 
been  an  enlargemept  till  the  day  of  the  arrest,  consequently  |be 
bankrupt  was  protected  during  the  whole  of  thaf  day.  But 
independent  of  his  protection  under  the  statute,  the  bank- 
rupt was  protected  at  common  law.  He^  was  retaraini^ 
direcdy  from  his  last  examination ;  the  circumstance  of  his 
calling  at  his  counting-house  by  the  direction  of  his  assignees 
does  not  amount  to  such  a  deviation  as  to  deprive  him  of  the 
privilege.    Ex  parte  Donlevy  (c),  Ex  parte  Jackson  (dy 

Mr.  Rose,  contri,  admitted  that  if  the  bankrupt  had 
finished  his  examination  on  the  forty-second  day,  and  had 
afterwards  on  that  day'been  arrested,  he  would  have  bcco 
entitled  to  his  discharif^,*  but  he  adverted  to  the  difference 
between  the  language  of  that  pdrt  of '  the  statute  which 
relates  to  the  forty-two  days,  and  that  which  relates  to  the 
enlarged  time.  The  bankrupt  is  to  be  protected  ''for  and 
''  during  the  said  forty-two  days,  or  such  further  time  as 
^'  shall  be  allowed  to  such  bankrupt  or  bankrupts  for  finish- 
''  inghis,  her,  or  their'  exambations ':*'  shewmg  by  the  use 
of  the  word  ''days,**  that  the  whole  of  each  day  was 
meant  to  be  comprehended ;  but  in  the  latter  psLssage  the 
"  time*'  of  the  enlargement  is  referred  to.  Tbc  necessity  for 
further  time  being  given,  arises  from  the  ^fault  of  the  bank- 
rupt in  not  being  prepared,  and  the  expression  therefore 
should  not  be  construed  indulgently.  The  time  of  the  en- 
largement is  the  limit  of  his  protection,  and  although  on  the 
forty-second  day  he  might  have  taken  the  whole  tweuty«-foar 
hours  to  surrender,  yet  if  that  day  had  passed,  the  time  of 
adjournment  and  of  the  fixed  special  appointment  is  that  to 
which  he  is  to  be  considered  as  bound  to  conform.    And  he 


(u)7Ves.3t7.  (f)7FM.Str. 

(*)  9  Yes.  *  JB«.  t$.  {d)  15  Vts.  1 16. 
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referred  to  £x  parte  Davis  (a),  where  the  Lord  Chancellor 
appears  to  have  had  doubts  on  the  point.  It  appears,  too, 
that  the  bankrupt  had  Baished  his  examination  a  consider- 
able time  before  the  arrest,  and  was  sittii^  in  his  counting- 
houae  when  it  took  place. 
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Suinoit. 


Mr.  SeameSf  in  reply,  was  stopped  by  the  Court. 

The  Lord  Chancellor  said  that  in  Ex  parte  Davis 
it  waa  immaterial  for  him  to  deliver  an  opinion  as  to  the  en- 
larged day,  and  that  he  was  not  in  the  habit  of  delivering 
opinions  when  they  were  not  required  by  the  circumstances 
of  the  case ;  but  that  he  considered  the  same  rule  to  apply 
to  the  enlarged  day,  as  to  the  forty-two :  and  his  Lordship 
ordered  the  bankrupt  to  be  discharged  (fi). 


(a)  1  Buck,  80. 

(6)  On  the  sabject  of  a  bankrupt's 
privilege  agauist  arrest,  in  addition 
to  tlie  anthoritiei  cited  above,  see 
Kenyan  r.SolowumfCoftp.  157.  Dot' 
hy  ▼.  Baughttm,  7T.  A.  «09.  Davis 
▼.  Trotter^  8  T.  fi.  476.  Ardxng  v. 
flower 9  ibid.  534.  Spence  v.  Shuvrt, 
3  fioJl,  89.  Exwuie  Parker^  3  Vi». 
554.  Ex  parte  Hawkin$f  4  Fes.  691. 
Ex  parte  Kingf  7  Vee.  SI  2.  Sidgier 
V.  Birch,  9  Fes.  69.    JEap  P^^rte  De 


Frie$f  Beawei'e  Lex  Mere.  SS8.  Ex 
parte  DmnbeUyiif  Fee.  3iB.  Ex  parte 
Ogle,  11  Fes.  556.  Ex  parte  Johnson, 
14  Ves,  36.  AnomfmauSf  15  Ves,  1. 
Ex  parte  Wood,  18  Fes.  1.  S.  C. 
lAose,46.  Ex  parte  Ross,  iRose, 
S60.  Ex  parte  Russett,  ihid.  278. 
Ex  parte  Temple,  «  Ves,  4*  Bea,  391. 
tRose,  tt.  Ex  parte  NtWiUumM, 
1  Seh.  if  Lefr,  169.  Ex  parte  GUh- 
banM,lAtk.9SS. 


voi«n. 
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ilnjlitf  5.  9. 
Estates  were 
settled  by  act 
of  Parliament 
on  the  first 
DukeofiHorJ- 
borwgh  for 
life,  witli  re- 
mainder to  the 
heirs  male  of 
his  body,  re- 
mainder to  his 
daughters  in 
■neb  manner 
at  his  titles 
were  limited 
by  the  same 
•ct,  **  in  order 
that  they  may 
always  fo 
along,  and  be 
enjoyed  with 
the  tides  and 
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DAVIS  V.  The  Dakc  of  MARLBOROUGH, 

QUEEN  Jnne,  by  letters  patent  dated  the  5lh  of  May^ 
^^  in  the  fourth  year  of  her  reign,  pursuant  lo  the  power 
given  to  her  by  act  of  Parliament,  3  and  4  ^ftfie,  c.  6L 
*'  For  the  better  enabling  her  Majesty  to  grant  the  hoooor 
*'  and  manor  of  Woodstock,  with  ibe  hundred  of  Witoiion,  U> 
**  the  Duke  of  Marlborough  and  his  heirs,  in  contidenicion 
''  of  the  eminent  services  by  him  performed  to  W  Majciiy 
<'  and  the  public  ;*'  granted  to  John,  Duke  of  Marlborough 
in  fee,  the  honour  and  manor  of  Woodstock,  and  the  huadred 
ofWootton,  and  other  estates  in  Oxfordshirt.  BjsUtute 
5  June,  c.  S,  ''  For  settling  the  honours  and  dignities  of 
**  John,  Duke  of  Mariborottgh,  upon  his  posterity,  and 
"  annexing  the  honour  and  manor  of  Woodstock,  and  bouse 
'^  of  Blenheim^  to  go  along  with  the  said  honours ;"  for  per- 
dignities;"  and  petuating  the  memory  of  the  several  great  actions  performed 
by  the  Duke,  the  titles  were  limited  in  a  line  of  successioo^ 
specified  in  the  act^  on  failure  of  his  issue  male :  And  to  the 
intent  that  the  honour,  manor,  and  park  of  Woodstock,  and 
the  house  then  erecting  there>  called  Blenheim,  and  the 
hundred  of  Wootton,  and  the  other  estates  comprised  in  tbe 


with  a  proviso 
that  no  penon 
to  whom  the 
premises 
should  de- 
scend, should 
have  any 
power  to 
hinder  thos^  to 
whom  the  * 

estates  were  thereby  limited  from  enjoying  them  according  to  tlie  limitations  ;^ 
Held,  that  the  estates  might  nevertbeless  be  charged  by  the  person  for  the  time 
bein|^  entitled,  to  the  extent  of  his  own  interest,  and  that  they  are  liable  Co  ez- 
ecntions  on  judgments  against  him ;  and  a  receiver  was  appointed  at  the  instance 
of  a  person  in  whose  favour  an  annuity  was  cliarged  on  tue  estate  by  the  presoit 
Duke;  but  the  contrary  was  held  respecting  a  pension  granted  by  act  of  Paii'ia- 
ment  for  the  more  honourable  support  of  the  dignities  of  the  Unke  and  his  pos- 
terity, out  of  the  Post-office  revenues,  to  such  persons  succcssivelv  to  whom  the 
dignities  should  descend,  and  whose  receipt  should  be  a  snf^cient  discharge. 

But  the  receiver  was  afterwards  discharged  on  payment  of  tlie  original  price 
of  the  annuity,  with  interest;  it  appearing  to  have  been  granted  for  the  hfeof 
the  Duke,  in  consideration  of  six  years  purchase,  and  very  extensive  and  oppret- 
shre  powers  being  given  to  the  annuitant  and  his  trustees. 

Where  an  estate  **  and  all  woods"  upon  it  are  demised  for  a  term  rwithout  ex- 
press words  making  the  termor  dispunishable  of  waste),  upon  trust  by  difierent 
specified  ways  and  means,  including  **  felling  timber,"  to  raise  and  pay  an  amniity 
when  in  arrear,  ^ttrt  whether  this  gives  the  annnitant  any  interest  in  the  thnher, 
or  operates  as  a  mere  personal  agreement? 


lottos 


BOROUGH. 
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letters  patent,  might  always  go  along  and  be  enjoyed  with  the  1818. 
titles,  honours,  and  dignities  aforesaid,  it  was  enacted,  that  D^Yit 
the  Duke  should  stand  seised  of  all  the  said  honour,  manor,  «• 

&c.  during  his  life ;  with  remainder  to  the  Duchess  for  life ;        Marl- 
remainder  to  the  heirs  male  of  the  body  of  the  Duke ;  re- 
mainder to  the  daughters  of  the  Duke,  successively  in  tail 
male,  and  all    others    euccessively,  in  such  manner  as  the 
titles  were  before  limited.    The  4th  section  empowered  the 
Duke,  and  after  his  death  the  Duchess,  to  grant  leases  of 
all  the   estates,    except  Blenheim  House  and   the   park   of 
Woodstock.   By  the  5th  section  it  was  provided,  '^  That  neither 
the   Duke,  or  the  heirs  males  of  his  body,  nor  any  of  his 
daughters,  or  the  heirs  males  of  their  bodies,  or  any  other 
person  to  whom  the  premises  should  come    or  descend  by 
virtue  of  the  limitations  aforesaid,  should  have  any  power, 
by  fine  or  recovery,  or  any  other  act,    assurance,    or  con- 
veyance in  the  law,  to  hinder,  bar,  or  disinherit  any  the 
person  or  persons  to  or  upon  whom  the  said  manors,  house, 
lands,   tenements,   hereditaments,    or  premises  are  thereby 
vested  or  limited,  from  holding  or  enjoying  the  same  accord- 
ing to  the  limitations  before  in  this  act  mentioned,  other  than 
and  except  such  leases  as  the  said  tenants  in  tail  may  and  are 
enabled  to  make  by  virtue  of  the  statute  32  Hen.  VIII.  and 
grants  of  lands   or  tenements  held   by  copy  of  court  roll 
according  to  the  customs  of  the  respective  manors  aforesaid; 
but  all  such  fines,  recoveries,  acts,  assurances,  and  convey- 
ances, other  than  such  leases  and  grants  by  copy  as  aforesaid, 
shall  be,  and  are  hereby  declared  and  enacted  to  be  void.''^ 

By  another  act,  5  Anni,  c.  4, ''  For  settling  on  John,  Duke 
"  of  Marlborough  and  his  posterity,  a  pension  of  5000/.  per 
''  annum  for  the  more  honourable  support  of  their  dignities 
''  in  like  manner  as  his  honours  and  dignities,  and  the  honour 
''  and  manor  of  Woodstock  and  house  of  Blenheim  are  already 
**  limited  and  settled;"  it  was  enacted,  that  in  lieu  of  an 
annuity  or  yearlyl>ension  of  50002.  granted  to  the  Duke  and 
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1819-        the  heirs  male  of  his  body  during  the  life  of  die  Qiien,  bj 
^^,        letters  patent  dated  the  25d  of  December,  1  Jnne^  s  yemrty 
»•  pension  of  5000/.  payable  out  of  the  revenues  of  the  Post- 

'  MarJ  ^     office,  should  be  settled  on  the  Duke  during  his  life,  with  re- 
mainder to  the  Duchess  during  her  life,  with  the  same  re- 
mainders over  as  are  contained  in  the  former  act  relative  to 
the  estates.      It  was  provided,  that  the  pension  should  be 
paid   by  the   immediate  hands  of  the  commissioners,  posN 
masters,  &c.  by  authority  of  the  act,  without  any  further 
warrant,  to  the  Duke  and  to  all  others  severally  and  succes- 
sively to  whom   the  same   should,  after  his  decease,  come, 
descend,  remain,  or  belong,  by  virtue  of  the  act,  'A'hen,  and 
as   they  should  respectively  become  entitled   to  rec^ve  the 
same ;  and  that   the   payment  of  the  pennon  should  not  at 
any  time  thereafter  be   stopped  or   delayed  by  any  order  or 
direction  whatsoever;    and  that  if  the  commissioners,  &c. 
should  refuse  or  neglect  to  pay  the  pension  to  the  DuLe,  or 
any  other  person  to  whom  the  same,  after  his  decease,  should 
belong  by  virtue  of  that   act,   the   Duke,  and  every  other 
person  respectively  entitled  to  receive  the  same  as  aforesaid, 
might  sue  the  commissioners,  &c.  or  any  of  them,  and  their 
securities,  heirs,  executors,  and  administrators,  by  bill,  plaint, 
or  action  of  debt,  and  might  recover  judgments  and  sue  out 
executions  thereupon  for  such  sums  then  due  upon  die  pen- 
sion, as  should  be  in  the  hands  of  the  commissioners,  &c.  at 
the  time  when  demand  should  be  made  of  payment  of  the 
pension ;  and   that'  the    acquittances   of  the   Duke,  and  of 
every  other   person    to  v\  horn    the   pension,  after  bis  death, 
should  come,  descend,  or  belong  by  virtue  of  the  act,  should 
be  a  sufficient  voucher  and  discharge  for  the  payment;  and 
that  neither   the  Duke,  or  any  other  person  to  whom  the 
pension  should  come,  8cc.  by  virtue  of  the  Imiitations  afore- 
iaid,  should  have  power  by  any  act,  assurance,  or  conveyance 
in  the  law  whatsoever  to  hinder,  bar,  or  disinherit  any  the 
person  or  persons  to  whom  the  pension  vmn,  by  virtue  of  the 
lict,  limited  to  come,  8cc.  from  holding,  receiving,  or  fakiDg 

the 
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t\ie  same,  according  to  the   limitations  thereof  made  by  the         1819< 
act,   but   that  < 
should  be  void 


act,   but   that  every    such   act,    assurance,    or  conveyance,        ^]Xi» 


By   indenture,  dated  the  21st  ot  March,  1811,  reciting 
the  acts  of  parliament  and  letters  patent,  and  a  lease  dated  the 
2]8t  of  December,  1808,  from  the  late  Duke  to  the  present, 
of  the  manor,  mansion,  and  estate,  of  IVhite  Knights,  in  Berk" 
shire,  for  twenty-one  years,  without  impeachment  of  waste, 
at    the   rent  o(  6s.  8d-;    also  reciting   the  will   of  Sarah, 
JDuchess   of  Marlborough,    dated  the    11th  August,  1744, 
devising   to    her    executors,  the  mansion   of   Marlborough 
JFlouse,  and  some  adjoining  ground  (to  which  she  was  entitled 
by  leases  for  years  from  the  crown,)  in  trust  for  George,  late 
l>iike  of  Marlborough,  for  so   much  of  the   term,  as  he 
should  live ;  and  aflcr  his  decease,  in  trust   for   such    son  of 
his  body  J  as  should  iirst  attain   the  age   of  twenty-one  years, 
his  executors,  udministrators,    and  as>igns;  with   directions 
fur  procuring  renewed  leases  upon   the  same  trusts;  and  re- 
'  citing  reucwals  of  the  leases  since  the  death  of  the  Duchess, 
and  that  the   defendant,  the.  present  Duke  of  Marlborough, 
(then  Marquis   of  Blandford)  as  eldest   son,  and   heir   ap- 
parent  of  the  late  Duke,  having   many  years   since  attained 
his  age  of  twenty-one  years,  would,  under  the  acts  of  Par- 
liament, upon  the  death  of  the  late  Duke,  become  entitled  to 
the  estates  therein   comprised,  and  the  pension  of  5000/.; 
and  that  he  was,  under  the  will  and  last-mentioned  letters 
patent,  absolutely  entitled  to  Marlborough  House,  subject  to 
the  life-interest  of  the  late  Duke ;  and  that  he  had  agreed 
with  the  plaintiff,  for  the  absolute  sale  to  him,  of  an  an- 
nuity of  155/.,  during  the  term  of  ninety-nine  years,  if  the 
defendant  the  Duke,  should  so  long  live,  for  the  price  of 
,999/- 1  and  that  on  the  treaty  for  the  sale  of  the   annuity,  it 
>va8  agreed,  that  all  costs  and  charges  of  preparing  and  per- 
fecting the  securities  for  the  same,  and  for  iurolling  a  me- 
i^orial  thereof;  should   be  paid  by  the  Duke ;  and  that  in 
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1819.        pursuance  of  the  agreement,  the  plaintiff  had,  in  his  own 

^^^        person  paid  999/.  in  notes  of  the  Bank  of  England,  into 

TbeDokeof   ^^^  defendant's  proper  hands;    and  that  in  pursuance  and 

Marl-       part  performance  of  the  agreement  on  the  part  of  the  Duke. 
BOROUGH.      .^  •.!■•.■,,,.  ,.      •       - 

It  was  mtended  that  he  should  immediately  after  the  execu- 
tion of  the  deed,  execute  a  warrant  of  attorney  to  confess 
judgment  against  him  in  the  Court  of  Rug's  Bench,  in  an 
action  of  debt  at  the  plaintiff's  suit,  for  1998/.  besides  costo 
of  suit;  and  it  was  agreed  that  judgment  should  be  forth- 
with entered   up  thereon  accordingly :     It  was  witnessed, 
that  in  consideration  of  999/.  the  defendant,  the  Dkikc  of 
Marlborough  granted  to  the  plaintiff  for  ninety-nine  ^eare, 
from  the  day  before  the  day  of  the  date  of  the  deed,  if  the 
defendant  the  Duke  should  so  long  live,  an  annuity  of  155/. 
charged   upon,  and  payable  after  the  decease  of  die  late 
Duke,  out  of  all   the  honour,  manor,  mansion,  and  estates, 
comprised  in  the  agt  of  5  Anne  \  and  also  after  the  death  of 
the  late  Duke,  to  be  charged  on,  and  yearly  issuing  out  of 
the  pension  of  5000/.  and  also  then,  and  from   thenceforth, 
to  be  charged  upon,  and  issuing  out  of  the  manor,  mansion, 
and  estate,  of  White  Knights,  comprised  in  the  lease  of  the 
21  St  day  of  December,  1808,  and  subject  to  the  late  Duke's 
Jifc-interest  to  be  also   charged  upon  Marlborough  house 
and  its  appurtenances  ;  the  annuity  to  be  payable  quarterly, 
the  first  payment  to  be  made  on  the  21st  of  June  then  next: 
And  the  Duke  for  himself,  his  heirs,  executors,  and  admi- 
nistrators,  granted  and  agreed  with  the  plaintiff,  that  if  the 
annuity,  or  any  part  thereof,  should  be  in  airear  for  twenty- 
one  days  after  any  day  of  payment,  it  should  be  lawful  for 
the  plaintiff  to  enter  into,  and  distrain  upon  all  the  premises 
charged  with   the  annuity,   and  to  sell  and  dispose  of  the 
distresses  there   found,  or  otherwise  to  demean  therein,  ac- 
cording  to  law,  in  like  manner  as  distresses  taken  for  renU 
reserved   by  lease;  to  the  intent  that  the  plaintiff  might  be 
fuHy  paid  and  satisfied  the  annuity  so  in  arrear,  and  all  ex- 
pences  occasioned  by  the  non-payment ;  and  also  that  in  case 

the 


CASES   IN  CHANCERY.  135 

the  annuity  should  be  in  arrear  by  the  «pace  of  thirty-one         1819* 
days  after  any  of  the  days  of  payment,  as  often  as  it  should       pTvit 
BO  happen,  it  should  (although  no  legal  demand  should  have    ^.    J'* 
been  made  thereof)  be  lawful  for  the  plaintiff  to  enter  into.        Maul- 
and    to  hold   all   the  premises    charged  with    the  annuity,     ^^^^^^^* 
and  to  receive  the  rents  and  profits  thereof,  for  his  own  use, 
until  he  should  therewith,  or  otherwise,  be  fully  paid  the  an- 
nuity and  every  part  thereof,  due  at  the  time  of  every  such 
entry,  and  which  should  afterwards  accrue  due  during  his 
being  in  possession  of  the  premises,  together  with   all  such 
expences  whatsoever  which  he  should  sustain  by  reason   of 
the    non-payment  thereof;  such  possession,  when  taken,  to 
be  without  impeachment  of  waste. 

The  deed  contained   covenants   by  the   Duke   with   the 
plaiutifF,  for  payment  of  the  annuity ;  that  he  would,  at  the 
plaintiff's  request,  appear  in  person,  as  often  as  there  should 
be  occasion,    upon   his   receiving  notice,  at  any   [nsurance 
OfHce,  or  to  any  under-writer  in  the  liberties  of  London  or 
West  mi  fist  er,  or  send  to  them  notice  of  his  place  of  abode, 
and    if  necessary,  certificates  of  his  being  living,  and  of  the 
state    of  his   health,  that  the  plaintiff  might  insure  the  de- 
fendant's  life  for  any  sum  he  might  think  proper,  not  ex- 
ceeding 999/« ;  that  if  the  defendant  should  on  any  occasion 
leave  this  kingdom,  or  do   any  other  act  whereby  the  plain- 
tiff should  be  put  to  any  extra  expence  in  insuring   the  de- 
fendant's life,  he  would  pay  to  the  plaintiff,  all  such  sums  as 
the  plaintiff  should  sustain,  by  reason  of  such  extra  insurance, 
and  that  it  should  be  lawful   for   the  plaintiff  to   receive  all 
such  sums  out  of  the  premises  charged  with  the  annuity. 

The  deed  contained  a  demise  by  the  defendant  the  Duke 
to  the  defendant  Eden,  (by  the  plaintiff's  appointment),  of 
the  capital  messuage  called  Blenheim  House,  and  all  the  ma- 
nors and  hereditaments  comprised  in  the  letters  patent  of  the 
5th  of  May,  4  Jnne;  To  hold  to  Eden,  his  executors,  8lc, 
from  and  after  the  decease  of  the  late  Duke,  for  the  term  of 
five  hundred  years,  if  the  present  Duke  should  so  long  live; 

and 
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1819*       and  the  defendant  the  Duke  assigned  to  Eden,  the  manor 
^2^^        of  White  Knights,  and  all  the  premises  comprised  in  the 
tf.  lease  of  the  21st  of  December,  1808.  and  all  woods,  under- 

Mari^  woods,  treeS;  and  plantations,  tben  stancung  and  growing 
BOROUGH,  upon  ^e  same,  and  the  messuage  called  MarlbortwgA 
House,  with  its  •gardens  and  appurtenances,  subject  to  the 
life^interest  of  the  kte  Duke ;  To  hold  the  premises  com- 
prised in  the  lease  of  the  ^Ist  day  of  December,  1808,  for 
the  residue  of  the  term  of  twenty-one  years,  subject  to  the 
reserved  rent,  and  to  eight  other  annuities;  and  to  hold 
Marlborough  House  for  the  residue  of  the  subMsting  term, 
or  any  renewed  terms  therein. 

The  deed  then  declared  that  Eden  shoidd  be  possessed 
of  all  the  premises  demised  and  assigned  to  him,  upon  trust, 
as  often  as  the  annuity  should  be  in  arrear  by  the  space 
of  fifty  days,  out  of  the  rents  and  profits  of  the  premises, 
or  by  demising^  mortgaging,  or  selling  the  same,  or  any  of 
them,  for  all  or  any  pait  of  the  terms  thereby  granted  and 
assigned,  or  to  be  created  by  any  renewed  leases,  or  by 
bringing  actions  against  the  tenants  or  occujMers  of  the 
premises  for  recovering  the  rents,  or  by  felting  timber,  or 
cntting  underwood,  or  by  sale  of  fixtures  and  other  things 
upon,  in,  and  about  the  premises,  or  by  more  than  one,  or 
by  all  those  ways  and  means,  or  by  such  other  ways  and  means 
as  to  him  or  them  should  seem  meet,  to  raise  and  levy  sudi 
sums  as  would  be  sufficient,  or  as  he  or  they  should  think 
proper  or  expedient  to  raise,  for  paying  to  the  plaintiff  the 
annuity  in  arrear,  and  all  expences  which  he  and  Eden  might 
sustain,  by  reason  of  the  non-payment,  or  otherwise  in  the 
execution  of  the  trusts ;  and  to  pay  the  surplus  of  the  monies 
so  to  be  raised,  to  die  defendant  the  Duke  oi  Marlborough. 
It  was  further  declared,  that  if  the  annuity  should  be  in  ar- 
rear for  three  calendar  months,  then  (whether  or  not  pay- 
ment should  afterwards  be  made  and  accepted,  of  the  w-' 
,  pears  of  the  annuity,  before  any  sale  or  mortage  shooM  be 
padc  under  the  present  power,)  it  should  be  lawful  for  Eden, 

sod 
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and" he  was  thereby  authorised  and  required,  in  case  the  same        1619- 
should   be  directed  by  tiie  plaintiff,  absolutely  to  sell  and       p^v^ 
dispose  of  all  the  manor,    mansion-houses,  and  premises,    -,.    ^f".   ^ 
comprised  in  the  terms  of  years  created  by  the  therein   re-       Maul- 
Cited   lease  or  letters  patent,  or  any  renewed   term  to  be 
created,  and  also  to  sell  the  timber  and  underwood  growhig 
thereon,  and  fixtures  and  other  things,  in  and  about  the  man- 
sion-house called  White  Knights,  or  to  mortgage  the  same 
premises,  or  any  part  thereof,  for  any  sums  whatever;  and 
that  it  should  be  lawful  for  Eden,  his  executors,  administra- 
tors, or  assigns,  to  enter  into,  make,  and  execute,  all  such 
covenants,    contracts,    assignments,    deeds,     matters,     and 
things,  as  he  should  deem  reasonable ;  and  that  all  such  con- 
-tracts,  agreements,  assignments,  deeds,  matters,  and  things, 
ivhich  should  be  entered  into,  and  executed   by  Eden,  his 
executors,  &c.  by  virtue  of  this  deed,  should  and  might  be 
entered  into,  executed,  &c.  either  with  or  without  the  con- 
currence of  the  defendant  the  Duke  of  Marlborough,  and 
ahotild,  whether  he  should  or  should  not  join  therein,  or  as- 
sent thereto,  be,  to  all  intents  and  purposes,  completely  valid 
and  effectual,  and  bind  him  and  all  persons  claiming  under 
or  in  trust  for  him ;  and  that  the  receipts  of  Eden  should  be 
sufficient  discharges  for  all  money  payable  to  him,  in  execu^ 
tion  of  the  trusts.     It  was  further  declared,  that  Edert  should 
stand  possessed  of  the  money  raised  'by  the  means  aforesaid, 
upon  trust,  in  the  first  place,  to  redeem  the  eight  former  an- 
nuities mentioned  in  the  deed,  and  also  to  pay  all  sums  due 
to  the  persons  claiming  under  two  indentures,  dated  the  £dd 
of  July,  1806,  and  the  Istof  Jti;7e,  1808;  and  also  to  pay 
and  satisfy  all    annuitants,  judgment  creditors,  and  incum- 
brauces,  affecting  any  of  the  demised  premises,  and  out  of 
the  residue,  to  pay  the  expences  of  executing  the  trusts,  and 
to  lay  out  the  surplus  in  the  purchase  of  stock,  or  on  Govern- 
ment or  real  securities,  and  out  of  the  interest  and  dividends, 
or  the  principal  if  necessary,  to  pay  the  plaintiff^s  annuity  of 
155L,  and  ajl  arrears  and  future  payments,  and  subject  thereto, 

in 
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1819.       ^  ^'^^  '^^  ^^  Dudce.    Bjf  the  same  deed,  the  defendant  ike 
present  Duke  aas^ed  to  Eden  the  pensioo  of  5000/.  to  hold 


^  vT'*        '^^'''^  ^^  ^^^^"^  ^  decease  of  the  late  Duke,  for  and  dyrii^ 
^M^"*^^  ^  ^  '^'^  ^^  ^^^  present  Duke,  upon  trust  to  secure  the  an- 
«oRou«R.     nuity  of   155/.  and  for   that  purpose   the  Duke  appoiafewl 


Eden  his  attorney,  to  ask,  demand,  and  receive  tbt  ] 
from  the  commissioners  of  the  Post-office,  and  to  use  all  tJic 
means  for  the  recovery  of  the  same ;  and  the  Duke,  togelher 
with  Eden,  appointed  the  defendant  Wiil^  thdr  recover 
and  attorney  to  collect  and  receive  the  rents  and  profits  of  tdt 
the  estates  thereby  demised  and  assigned,  with  foil  power 
for  those  purposes,  upon  trust  to  secure  the  ananity,  and 
with  a  provision  that  the  receiver  vras  not  lo  act  aniess 
the  annuity  should  be  in  arrear  for  six  calendar  mootfae. 
The  deed  also  contained  covenants  by  the  Duke  for  the  va- 
lidity of  the  leases,  and  that  he  had  power  to  demise  and 
assign  the  estates  and  the  pension,  and  that  be  would,  at  his 
own  expence,  at  the  request  of  Eden,  execute  all  further 
assurances  of  the  estates,  and  the  timber,  underwood,  and 
fixtures,  during  all  the  residue  of  the  terms  which  shooU  be 
unexpired,  and  also  for  any  Airther  term,  not  exceedmg  500 
years,  which  the  Duke  might  be  enabled  at  anj  time  there- 
after, by  the  death  of  the  late  Duke,  or  otherwise,  to  grant 
therein.  The  deed  contained  an  agreement  that  the  Duke 
might  re-purchase  the  annuity  on  giving  seven  days'  notice, 
paying  the  arrears,  and  a  proportional  part  of  the  annuky  up 
to  the  time  of  re-purchasing,  and  1037/.  15s.  and  all  expeocea 
occasioned  by  the  non-payment. 

The  memorial  stated  that  the  prndiase^moiiej  of  the 
annuity  was  paid  to  the  Duke,  out  of  which  he  immediately 
paid  all  the  costs  of  preparing  and  perfecting  the  securities 
and  inroUing  the  memorial,  pursuant  to  an  agreement  made 
upon  the  treaty  for  the  purchase. 

The  bill  was  filed  by  the  annuitant,  slating  that  the  an- 
nuity was  in  arrear  from  the  Slst  of  Sq>tember,  1815;  that 

the 
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the  late  Duke  of  Marlborough  died  on  the  SOth  of  January, 
1817;  that  persons  to  whom  the  present  Duke  had  con- 
fessed judgments,  but  whv^  the  plaintiff  charged,  were  not 
dondjlde  creditors,  had  sued  oul  writs  of  elegit,  under  which 
thejr  had  taken  possession  of  the  estates  comprised  in  the 
plaintiff's  security;  that  by  reason  of  prior  incumbrances 
affecting  the  estates,  and  of  a  term  of  500  years,  created  by 
an  indenture  of  the  }Sth  of  March,  1811,  for  securing  an 
annuity  to  John  Brown,  the  plaintiff  was  deprived  of  his 
legal  remedies  against  the  estates ;  praying  an  account  of  the 
arrears  of  the  plaintiff's  annuity ;  that  the  amount  might  be 
raised,  and  the  future  payments  secured  by  sale  or  mortgage 
of  the  premises  comprised  in  the  deed  of  the  21st  of  March, 
1811,  or  by  felling  timber,  Cutting  underwood,  or  sale  of 
fixtures,  and  out  of  the  pension  of  5000/.;  an  inquiry  into 
the  priorities  of  the  incumbrances;  a  receiver  of  the  rents 
and  profits  of  the  estates,  and  of  the  pension. 


IS  19. 


Datm 

The  D«ke  of 

Marl- 

BOROvcau 


.  A  motion  was  now  made  by  Mr.  Hart,  on  the  part  of  the 
plaintiff,  before  answer,  for  a  receiver  of  the  rents  and  profits 
of  Blenheim  House  and  Woodstock  Park,  and  of  the  pension 
of  5000/. 

Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Hampson,  against 
the  motion,  objected,  first,  that  no  order  for  a  receiver  could . 
be  made  in  the  absence  of  the  judgment  creditors  in  posses- 
sion, and  who  were  not  parties  to  the  suit ;  and  secondly,  that 
the  interest  of  the  Duke  in  the  estates  and  the  pension  were, 
both  by  the  general  law,  and  by  the  provisions  of  the  acts  of 
Parliament,  inalienable.  It  was  the  intention  of  the  Queen, 
and  of  the  legislature,  that  the  estates  and  the  pension  should 
not  be  separated  from  the  titles,  for  the  latter  is  expressly 
recited  to  be  a  provision  for  the  more  honourable  support  of 
the  dignities  in  the  posterity  of  the  Duke ;  and  the  estates  are 
directed  to  ''go  along  and  be  enjoyed  with  the  titles  and 
dignities."  If  an  order  is  to  be  made  for  a  receiver  as  to  the 
pension,  it  will  be  in  direct  opposition  to  the  clause  which 

directs, 


1818, 
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18 19.        directs,  that  the  pension  shall  "  not  be  stopped  or  delajcd 
"^^         by  any  order;"  and  to  that  which  directs  that  the  acquittance 
^y*        of  the  Duke,  and  of  the  persons  to  whom  the  pension  j^ouk^ 
"^M^^  ^^  after  his  decease,  belong,  by  virtue  of  the  act,  should  be  a 
BOROUGH,     discharge  to  the  Postmasters.     In  a  case  in  Dyer  (a),  it  is 
said,  that  if  a  man  were  created  Duke,  and  for  die  main- 
tenance of  his  dignity  the  King   granted   him    20L  as   an 
annuity,  tie  could  not  grant  that  to  any  other,  for  it  is  in- 
cidental to  his  dignity.     It  was  decided  in  Flarty  y.Odfum  (4), 
followed  by  several  other   cases  (c),  that  the  half-paj  of  an 
officer  in  the  army,  is  not  assignable. 

Mr.  Hart  and  Mr.  Seton,  in  support  of  the  motion,  coo- 
tended,  that  the  restrictive  clauses  in  the  acts  of  Parliament 
merely  prohibited  alienations  to  the  prejudice  of  the  persons 
in  remainder,  and  did    not  prevent  alienations    from  being 
effectual  against  the  persons  making  them.     The  cases  re- 
specting half-pay  have  no  application,     lie   principle  of 
those  cases,  as  stated  by  Lord  Kenyan  in  Flarty  v.  Odlum^ 
is,  that  emoluments  of  this  sort  are  granted  for  the  dignitj 
of  the  state,  and  for  the  decent  support  of  those  persons  who 
are  engaged  in  the  service  of  it ;  that  it  would  therefore  be 
highly  impolitic  to  permit  them  to  be  assigned,  for  persons 
who  are  liable  to  be  called  out  in  the  service  of  their  country, 
ought npt  to  be  taken  from  a  state  of  poverty;  that  an  officer 
has  no  certain  interest  in  his  half-pay,  for  the  King  may  at 
any  time  strike  him  off  the  list.     It  is  obvious  that  none  of 
these  reasons  can  apply  to  the  present  case. 

The  Lord  Chancellor.  Can  it  be  contended  that 
the  Lord  Chancellor  could  alienate  for  his  own  time  the  pen- 
sion which  is  granted  to  him  out  of  the  revenues  of  the  Post- 
office,  for  the  express  purpose  of  supporting  the  digoity  of 

(a)  outer  v.  fimtomif ,  Dyer,  9  a.       BL  6t7.    UdtUriiiUr.  Tki /HObc  of 
(6)S  T.  R.  681.  MMroM,  4  T.  A.  146.    Fridd^  v. 

(e)  See  alto  Barwick  ▼.  Rud,  1  H,     Am«,  S  Meriv,  b6. 

bis 
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hia  offioe?  Except  for  tbeact  of  Parliament,  I  apprehend  1819- 
that  the  Dake's  pension  wonld  be  alienable  though  granted  nTr^ 
for  past  services,  bat  not  if  it  had  reference  to  future.    The  v* 

act  gives  the  Duke  a  remedj  by  action  against  the  Fost*  Marl. 
master-General,  in  case  of  non-payment;  could  this  Court 
restrain  him  from  releasing  such  an  action  ?  An  ordinary 
grant  of  land  to  A.  for  life,  is  a  grant  to  him  and  his  assigns, 
thought  not  named,  but  a  different  rule  applies  to  a  grant 
under  a  public  warrant ;  in  that  case,  1  apprehend,  a  person 
not  named  in  the  warrant  could  not  take.  One  considerable 
question  in  this  case  will  be,  whether  there  is  any  mode  by 
which  the  grantee  or  assignee  could  recover  it.  This  is  a 
suhject  of  much  importance,  and  requires  further  consider- 
ation. 


1818, 
The  Counsel  for  the  plaintiff  having  requested  the  matter    JdHMry  f9. 

to  stand  over  for  further  argument,  it  was  again  spoken  to 
on    this  day  (a),  vihen  the    Lord   Chancellor  intimated   an 
opinion  in  favour  of  the  appointment  of  a  receiver  as  to  the 
estates,  but  a  contrary  opinion  as  to  the  pension ;  aod  his 
Lordship,  on  the  5th  of  March^  made  the  following  order  : — 
*^  That  it  be  referred  to   the  Master  to  appoint  a   proper, 
person  to  be  a  receiver  of  the  rents  and  profits  of  the  ca- 
pital messuage  called  Blenheim  House  and  the  park  called 
Woodstock  Park,  and   all  other   the    estates    and   premises 
belonging  to  the  defendant  the  Duke  of  Marlborough,  and 
comprised  in  the  acts  of  Parliament  in  the  pleadings  men- 
tioned,  of  5  and  5  Anne,  c.  4  and  6;   but  the    appoint- 
ment of  the  receiver  is  not  to  affect  prior  incumbrancers 
npon  the  estates,  who  may  think  proper  to  take   possession 
of  the  estates  by  virtue  of  their  securities  ;  and  it  is  ordered, 
that  the  Master  do  allow  the  receiver  a  salary,  he  first  giving 
security,  &c.     And  the  defendant,  the  Duke  of  Marlborough, 

(a)  In  the  Reporter't  alMcnce. 
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1818*        18  to  deliver  up  the  possession  of  the  estates  to  the  receiver^ 
but  subject  as  hereinafter  mentioned ;  and  the  tenants  of  the 


DAVIf  •  ,    -  .  . 

V.  estates  are  to  attorn  and  pay.  their  rents  m  arrear  and  growio^ 

Marl-  ^  rents,  to  such  receiver,  who  is  to  be  at  liberty  to  let  9od  aei 
BomovoB.  the  estates,  with  the  approbation  of  the  Master,  as  there 
shall  be  occasion,  but  subject  also  as  hereinafter  mentioned, 
that  is  to  say,  that  this  order  is  not  to  affect  or  extend  to 
the  rents  and  pro6ts  of  any  part  of  the  estate  to  which  any 
person  or  persons  are  entitled  under  any  execution  or  exe- 
cutions executed,  nor  to  require  the  tenants  of  such  parts 
of  the  estates  and  premises  to  attorn,  nor  to  require  the 
Duke  to  deliver  possession  of  any  parts  of  the  said  estates 
and  premises  which  he  may  hold  as  tenant  under  any  perKxi 
or  persons  claiming  such  parts  by  virtue  of  any  execution  or 
executions  executed ;  and  it  is  ordered,  that  the  Master  do 
enquire  what  incumbrances  there  are  affecting  the  said  estates 
and  premises,  and  also  into  the  priority  thereof  respectively:'* 
and  all  parties  were  to  produce  deeds,  &c.  and  to  be  ex- 
amined on  interrogatories,  as  the  Master  should  direct :  that 
the  receiver  should,  out  of  the  rents  and  profits  to  be  re- 
ceived by  him,  keep  down  the  interest  and  payments  in 
respect  of  the  incumbrances,  according  to  their  priorities, 
and  pay  the  balances  reported  due  from  him  into  the  Bank, 
with  the  privity  of  the  Accountant^General,  to  the  credit  of 
the  cause,  subject  to  the  further  order  of  the  Court :  ^'  And 
his  Lprdship  doth  not  think  fit  to  make  any  order  as  to  the 
appointment  of  a  receiver  of  the  pension  of  5000/.*' 


The  plaintiff  afterwards  amended  his  bill  by  making  the 
judgment  creditors  parties,  and  on  the  23d  of  June,  1818^ 
an  order  was  made  for  discharging  so  much  of  the  former 
order  as  directed  that  it  was  not  to  affect  the  rents  and  pro- 
fits of  any  part  of  the  estates  to  which  any  persons  were 
entitled  under  any  executions  executed,  nor  to  require 
the  tenants  to  attorn,  nor  the  Duke  to  deliver  possesnou  of 

any 
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any  part  of  th«  premises  which  he  might  hold  as  tenant  under 
any  person  claiming  under  any  execution  executed,  -and  an 
injunction  was  granted  to  restrain  the  Duke  from  cutting 
timber. 

The  Duke,  by  his  answer,  submitted  whether,  according 
to  the  true  intent  of  the  acts  of  Parliament,  the  estates  and 
pension  could  be  charged  with  the  payment  of  any  sums  of 
money ;  and  whether  the  plaintiff  ought  to  recover  his  annuity, 
as  the  whole  consideration  was  not  paid  to  the  Duke,  but 
87/.  ]  l5.  was  paid  thereout  by  him  to  the  plaintiff*s  solicitor 
for  preparing  the  securities  for  the  annuity ;  and  that  he  was 
willing  to  pay  to  the  plaintiff  his  principal  actually  advanced, 
with  lawful  interest ;  and  he  submitted  whether  an  account 
ought  not  to  be  taken  of  the  principal  money  actually  paid 
by  the  plaintiff  to  the  defendant;  and  whether  credit  ought 
not  to  be  given  to  the  defendant  for  the  money  he  had  paid, 
and  interest,  and  what  had  been  levied  by  distress. 


1818. 


Davis 

The  Duke  of 

Marl* 

BOROUGH. 


A  motion  was  now  made  on  behalf  of  the  plaintiff,  that 
it  might  be  referred  to  the  Master,  to  cause  a  survey  to  be 
made,  under  the  direction  of  the  receiver,  of  such  timber 
and  other  trees,  and  also  the  underwood  now  standing  on 
the  estisite  at  Blenheim  and  Woodstock  Park,  comprised  in  the 
acts  of  Parliament,  as  is  not  ornamental  timber,  or  shelter 
for  the  mansion  of  Blenheim  House,  as  is  fit  and  proper  to 
be  cut,  for  the  purpose  of  having  the  same  hereafter  cut  and 
sold  under  the  direction  of  the  Court,  to  satisfy  to  the  plain- 
tiff the  money  due  to  him  pursuant  to  the  power  and  autho- 
rity given  to  him  for  that  purpose  by  the  indenture  of  the 
2l8t  of  March,  1811. 


1819, 
Aprils. 


At  the  time  of  this  motion  being  made,  the  Duke  had 

given  notice  of  a  motion   to  dbcharge   the  order  for  the 

receiver. 

Mr. 


DAiris 

r.. 
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1819.  Mr.  Hart  and  Mr.  Seton  in  support  of  the  modon  for  a 

survey  of  die  timber.     There  is  nothing  in  the  statute,  SAnm, 
C.3.,  which  has  the  effect  of  restraining  the   Duke   from 
^^?RL-^  ^^  cuttbg  down  timber.     The  clause  against  alienation  in  that 
BOROUGH,     statute  is  very  similar  to  the  clause  in  the  statute  for  restrain- 
ing alienations  by  women  seised  of  lands  ex  proroisiont  rtri  {a\ 
and  yet,  in  Williams  v.  Williams  {b),  your  Lordship  and  the 
Court  of  King's  Bench  held,  that  a  woman  seised  of  such 
an  estate  was  unimpeachable  for  waste,  and  might  cut  timber 
as  her  own  absolute  propert}\     This  is  not  within  the  rule 
respecting  heirs  dealing  with  their  expectancies.     The  annuity 
is  not  to  commence  at  the  death  of  the  late  Duke,  but  im- 
'  mediately  on  the  execution  of  the  deed. 

Sir  Arthur  Piggotty  Mr.  Wray,  and  Mr.  Hampson,  contrd. 
The  order  now  asked  for  is  not  a  necessary  consequence  of 
the  appointment  of  a  receiver.     The  deed  of  AfarcA  1811, 
was  in  effect  a  mere  grant  of  a  post  obit  annuity,  and  before 
the  Court  gives  it  validity,  it  will  look  at  it  according  to  the 
established  rule,  that  a  person  dealing  with  an  heir  apparent 
must  shew  that  he  has  paid  a  full  consideration  for  that  which 
he  has  purchased ;  and  in  this  case  the  consideration  is  in- 
adequate ;  the  price  was  999/.  for  the  purchase  of  an  an- 
nuity of  155/.  to  continue  during  the  life  of  the  Duke,  and 
to  commence  immediately.     Peacock  v.  Etam  {c),  Gowland 
V.  De  Faria  (rf)»     An  information  has  been  filed  against  the 
Duke,   by  the  Attorney-General,  at  the  relation  of  persons 
in  remainder,  and  in  that  suit  an  injunction  has  been  granted 
to   restrain   the   cutting  down   of  timber  (c).    The  right  of 
cutting  timber,  though  incident  to  the  right  of  an  ordinary 
tenant  in  tail,  does  not  belong  to  the  peculiar  interest  of  the 
Duke  of  Marlborough  in  these  estates.     He  is  restrained  by 
the  act  of  Parliament,  not  only  from  barring  the  entail,  bat 

(a)  11  H.  7.  c.  iO.  («)  See  7%tf  AticmeyGmnd  r. 

C6)  15  Vfs.  419.    IS  East,  f  09.  Thi  Dukt  rf  Marlb^rmgh,  S  Jf«<M. 

(e)16Fef.4iS.  498. 

(d)  17  F«.  «0. 

according 
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accordiug  to  the  judgmetit  of  the  Vice-Chaacellor,  on  the      '  1819* 
Duke's  demurrer  to  the  informatioii  (a),  from  puUiog  down       x^^^^ 
the   mansion  of  Blenheim,  and  destroying  the  park.    The    --  J'*.     - 
Court  will  not  permit  a  receiver  nominated  in  effect  b;  the       Mxat. 
grantee  of  an  annuity,  to  lay  the  aze  to  the  root  of  whatever     "•■•"•■• 
timber  he  may  think  proper  to  cut.    It  is  puttmg  the  grantee 
of  the  aouuity  into  possession  of  the  estates.    The  eflRect  of 
all  the  acts  of  Parliament  taken  together  is,  that  the  posses* 
sion  of  the  mausion  and  park  should  not  be  taken  from  the 
Duke.     When  the  estate  was  originally  granted,  neither  the 
mansion  nor  the  park  existed.     In  consequence  of  additional 
aerrices  performed  by  the  Duke,  the  Queen  determmed  to 
establisli  a  princely  residence  for  him  and  his  posterity.    No- 
thing flowed  from  the   Duke  himself.      When  the  second 
act  of  Parliament  reduced  him  to  the  condition  of  a  tenant 
for  life,  unimpeachable  of  waste,  with  a  power  of  leasing,  it 
was  provided  that  the  power  should  pibt  extend  to  the  man* 
aion  and  park,  evidendy  because  they  were  intended  for  his 
own  residence. 

The  Lord  Chancellor.  In  marriage  settlements,  it 
is  osual  for  the  estate  to  be  limited  to  the  husband  for  life, 
without  impeachment  of  waste,  and  with  a  power  of  leasing 
all  the  estates,  excepting  the  mansion-house  and  park.  It 
has  never  been  contended  that  the  exception  of  the  mansion- 
house  and  park  has  the  effect  of  exempting  them  from  ex- 
ecution, either  at  law  or  in  equity,  during  the  life  of  the 
tenant  for  life,  at  the  suit  of  his  creditors.  The  exception 
undoubtedly  prevents  him  from  leasing  for  any  term  extend-* 
ing  beyond  his  own  life ;  but  it  would  require  different  and 
very  special  words  to  prevent  his  creditors  from  having  ex- 
ecution against  the  life-estate.  I  have  a  strong,  and  I  hope, 
not  an  extrajudicial  inclination  not  to  interfere  under  such  a 
deed  as  tfiis.   When  I  made  the  order  for  a  receiver^  I  looked 

(■)Seesaf«M.54l. 
Vol.  IL  L  at 
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18 Ip.        fttthe  case  thus;  it  would  be  difficult  to  mftiDtaia  tfaait  s 


tenant  in  ttil  has  less  power  than  is  given  to  the  tenant  for 

«.  life  under  the  same  settlement;  and  as  in  an  oidinaiy  caa^ 

*j£2r^  a  tenant  for  life  without  impeachment  of  waste  is  liahle  to 

aoaoves.     {^^^  ^^  life-estate  laid  hold  of  by  hb  creditors,  notwitii- 

standing  he  can  make  no  lease  beyond  his  life.  I  did  not  find 

either  on  a  perusal  of  the  acts  of  Parliament  or  on  soiiae- 

quent  consideration,  any  reason  to   think  that  the  ciiciun- 

stance  of  the  power  of  leasing  not  being  eitended  to  Aie 

4  property  in  question,  could  alter  the  remedy  of  the  creditor. 

The  question  howe?er,  at  present  is,  whedier,  sapponng 
1  was  right  in  appointing  the  receiver,  the  Court  will,  in  die 
present  sUge  of  the  cause,  and  particularly  when  the  nalmw 
of  this  deed  is  considered,  at  once  authorise  the  cutting  of 
timber  before  a  decree.  So  far  as  my  recoUecdon  goes,  the 
age  of  an  heir  apparent  dealing  with  his  reversion,  does  not 
divest  the  established  principle,  that  he  who  deals  with  an 
hrir  apparent,  takes  on  him  to  shew  that  the  transacbon  is 
unobjectionable.  The  price  of  this  annuity  was  very  little 
more  than  six  years'  purchase.  AH  the  ezpences  were  to  be 
paid  by  the  Duke.  He  executed  a  warrant  of  attorney; 
and  though  having  been  a  Peer  in  his  own  right,  duiiag  his 
father's  life,  he  was  privileged  as  to  any  execution  sgainst 
bis  person,  this  instrument  authorised  an  execution  against  aD 
hb  real  and  personal  property  in  the  world,  besides  what  wras 
comprised  in  the  deed.  The  first  payment  of  the  umm^ 
yras  to  be  made  on  the  21st  of  Jtiii£  next  after  the  date  of 
the  deed,  though  the  annuity  was  not  to  be  chargeable  on 
the  estate  till  the  death  of  the  late  Duke.  Then  follows  a 
covenant  or  grant  by  the  Duke,  that  if  the  annuity  shall  be 
in  arrear  for  twenty-one  days,  the  pkintiff  may  distram  on  all 
the  premises  charged  with  the  annuity.  This  being  a  cote- 
nant  without  any  qualification  that  the  entry  and  distress 
should  be  after  the  late  Duke's  death,  the  present  Dttke 
would,  I  apprehend,  be  liable  to  an  action  upon  it  for  da- 
mages, 


BOROtrav* 


CASES  IN  CHANCERY.  147 

if  no  eiHrj  could  be  made  under  it  io  the  life-time  18 19* 
of  die  late  Duke.  The  foUowiiig  elause,  giving  tfae  right  of  ^^^ 
entry  and  perception  of  rents,  is  equally  unqualified  in  its  *'       / 

terms,  unless  the  Court,  (as  it  undoubtedly  would  endeavour  Mabl* 
to  do)  should  by  construction  restrain  the  operation  of 
both  the  clauses,  to  an  entry  and  distress  to  be  made  after 
the  death  of  the  late  Duke.  Then  follow  the  covenants  for 
payaient  of  the  annuity;  that  he  will  appear  at  the  In* 
surance  Office,  for  the  purpose  of  enabling  the  plaintiff  to 
effect  an  insurance  on  his  life ;  and  that  if  he  should  leave  the 
kingdom,  or  do  any  act  whereby  the  plaintiff  should  be  put 
to  any  extra  ezpence  in  insuring  the  Duke's  life,  it  should  be 
paid  by  the  Duke,  and  the  plaintiff  should  receive  it  out  of 
the  premises  chaiged  with  the  annuity. 

The  demise  to  Eden  contains  general  words,  which  include 
woods ;  but  one  question  will  be,  whether  it  is  not  a  demise^ 
impeachable  for  waste;  if  it  is,  he  cannot  touch  the  woods. 
It  may  be  a  question,  whether  if  a  man  demise  all  his  lands, 
woods.  Sec.  for  a  term,  vrithout  express  words  making  the 
lessee  dispunishable  for  waste,  the  latter  has  any  title  which 
would  enable  him   to  touch  the  wood.    The  term  is  sub* 
ject  to  a  trust  afterwards  declared,  and  the  question  vrill  be, 
whether  the  declaraUon  of  trust  can  amount  to  more  than 
an  agreement  that  the  trustee  shall  enter  to  cut  down  tim- 
ber, and  whether  the  Court  will  execute  such  an  agreement 
before  a  decree.    The  clause  declaratoiy  of  the  trasts,  on 
wbich  Eden  is  to  hold  the  premises,  requires  great  attenlioo 
in  a  Court  of  Equity.    He  is  directed  to  stand  possessed  of 
them,  subject  to  several  other  annuities,  upon  trusts  as  laige 
and  extensive,  as  I  remember  to  have  seen  in  any  annuity 
deed  which  has  been  under  my  consideration.    After  the 
annuity  has  been  in  arrear  for  fi%  days,  he  is  ''  out  of  the 
''  rents  and  profits,  or  by  demising,  mortgapng,  or  selling 
''  the  premises,  for  aU  or  any  part  of  the  terms  thereby 
^  granted  and  assigned,  dien  subsisting,  or  which  might  af- 
L  2  ''  terwards 
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1«19.  "  terwarda  be  created  by  any  renewed  leases,  by  briqpn; 

^2^  ««  actions  against  the  tenants  for  their  rents,  by  felliiig  timber 

••       ^  *'  or   cutting  underwood,  or  by  sale  of  fiitures  and  other 

BiARL-^  "  things,  hi  and  aboat  the  ^hereditaments,  or  by  more  ihnn 

aoaouoH.  „  ^^^  ^  ^^  jj  ^^^^  ^^^^  ^^  means,  or  by  aticfa  other 

**  ways  or  means  as  to  the  trustee  sbouM  seem  meet,**  to 
satisfy  the  arrears  and  the  ezpences.  It  is  to  be  coosidefcd, 
whether  by  Tirtue  of  the  demise,  which  is  not  expiCMcd  to 
be  without  impeachment  of  waste,  there  is  any  power  to  cut 
timber ;  or  whether  the  power  to  cat  timber  benig  by  aa 
agreement  contamed  in  a  declaration  of  trast,  the  f%fcc  to 
cat  timber  rests  m  any  thing  more  than  agreement,  or  wbe- 
ther  it  arises  out  of  the  interest;  whether  it  is  not  merely  an 
executory  covenant  or  agreement  respecting  timber*  Aoo- 
ther  power  of  veiy  great  eitent  is  given  to  the  trustee.  In 
case  of  default  in  payment  for  three  months,  he  is  autho- 
rised to  sell  the  estates,  and  the  timber  and  underwood;  and 
the  fixtures  and  other  things  in  the  mansion-house  of  /Vkiie 
KnigMU,  or  to  mortgage  the  estates;  and  he  is  empowered 
to  enter  into  all  such  covenants,  agreements,  and  asturanoei^ 
as  he  shall  deem  reasonable,  which  are  to  be  binding  on 
the  Duke,  whedier  he  shall  join  in  them  or  not;  and  he  is 
to  stand  possessed  of  the  money,  for  the  purpose  first  of  re- 
deeming the  prior  annuities,  and  all  suoas  due  to  the  peiaoiis 
claiming  under  two  deeds  of  die  £dd  of  Jmfy,  1806,  and 
the  1st  of  June,  1808,  and  all  the  annuitants,  jud^pncnt 
creditoTi,  aud  other  incumbrances  affecting  the  premises; 
afterwards  to  pay  the  costs  of  the  tnistee,  and  to  invest  the 
residue  in  the  funds,  or  on  real  securities,  and  thereout  to 
dischaife  the  plaintiff's  annuity,  and  all  arrears,  and  snlsect 
thereto  in  trust  for  die  Duke.  The  result  of  these  very 
extensive  powers  is,  that  if  the  annuity  be  in  anear  for  a 
pardcular  period,  it  is  competent  to  Eden  to  sell  for  die 
terms  of  years,  to  layout  the  surplus  of  the  money  in  the 
flmds,  and  after  payment  of  die  annuity,  to  be  possesMi  of 
the  residue,  in  tmst  for  the  Dttke>  ginng  him  a  personal 

interest 
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interest  in  the  funds,  instead  of  a  real  interest  in  the  estate, 
and  ia  the  timber.  The  pension  is  assigned  upon  the  same 
trusts ;  there  are  covenants  for  title,  and  a  power  of  re-pur- 
chase. Then  follows  an  appointment  of  Mr.  fVilhy  to  be 
receiver  and  attorney,  and  be  is  invested  with  very  eitensive 
powers. 


1819* 


Davu 

v« 

The  Dttkeof 

MAaL. 

aOROVQB. 


On  this  deedj  oHe  of  die  first  questions  will  be,  whether, 
considering  who  are  the  parties  to  it — the  nature  of  its  pro- 
visions— the  condition  of  the  grantor — the  provisions  for  other 
persons  not  parties  to  the  deed — ^that  the  trusts  do  not  merely 
authorise  the  stripping  the  estates  of  every  thing  upon  them, 
but  that  when  an  entry  is  made,  it  is  to  be  an  entry  not 
continuing  merely  till  the  arrears  are  paid,  but  giving  an  ab- 
solute power  of  selling  the  whole  property,  and  of  conveying 
to  the  purchaser,  or  of  keeping  possession  subject  to  all 
tbe  charges  which  that  possession  will  create-^it  is  so  clear 
that  a  decree  would  be  made  on  bill  and  answer  for  carrying 
tbe  trusts  of  this  deed  into  execution,  that  the  Court  will 
now  give  the  efficacious  relief  which  the  plaintiff  is  seeking 
to  obtain.  This  b  the  view  in  which  i  think  this  case  ouglit 
now  to  be  considered. 


The  motion  for  discharging  the  receiver  ought  to  be  first 
pronounced  upon ;  for  if  tliat  motion  should  succeed,  (he 
present  will  become  unnecessary.  When  I  appointed  the 
receiver,  I  proceeded  on  this  ground.  I  considered  the 
acts  of  Parliament,  and  it  did  not  appear  to  me  that  the 
pension  act  bore  materially  on  the  question.  Tbe  first  Duke 
of  Marlborough  was  once  tenant  in  fee-simple  of  this  pro- 
perty. It  was  afterwards  settled  on  his  posterity,  with  con- 
siderable aids  from  tbe  public.  The  first  Duke  was  reduced 
to  the  situation  of  tenant  for  life,  without  impeachment  of 
waste.  He  could  tberelbre  prim&  facie  have  cut  down  tim- 
ber. It  could  not  be  argued,  that  what  a  tenant  for  life 
could  do,  a  tenant  m  tail  could  not ;  and  on  examining  the 

clause 
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Igig^       clause  GontftiDiDg  the  power  of  leaaing,  I  considered  h  dun. 
w^^        lo  fiunily  setdemeDts  die  estate  is  usually  limited  to  the  pamt 
^y  •        for  life,  remaiiider  to  the  first  and  other  sons,  and  with  poir- 
The  Dnke  of  ers  of  leasing  of  all  kinds  in  the  tenant  for  life,  with  the  ex- 
BORoueB.     ception  of  the  mansion-house  and  park.    Of  course  if  the 
parent  should  grant  a  lease  of  the  excepted  parts,  if  it  ex- 
tended bejond  the  term  of  his  own  life,  it  would  be  roid ; 
but  it  has  never  been  held,  that  he  mi^ht  not  charge  his 
life-estate  in  die  mansion-house  and  park,  or  that  he  couM 
protect  them  against  execution,  at  the  suit  of  a  crediror.     In 
the  present  case,  there  -are  executions  agaiml  the  Duke  of 
Marlborough  affecting  his  life  estate.     We  then  apply  by 
analogy,  our  appointment  of  receiver  where  the  estate  is 
equitable,  as  something  resembling  an  execution.    If  there 
be  in  these  acta  of  Parliament,  sufficient  to  prevent  the  ap- 
plication of  that  rule  to  the  present  case,  i  confess  it  had  es- 
caped my  attention.     I  considered  the  subject  thus :  If  there 
were  two  judgment  creditors,  who  had  each  executed  an 
elegit  upon  one  moiety  of  Blenheim  House,  and  if  by  means 
of  their  executions  they  could  get  possession,  it  appeared  to 
me,  that  if  the  Court  in  which  the  judgmenta  were  obtained, 
thought  that  Blenheim  House  could  be  taken  under  the  exe- 
cution  by  a  legal  creditor,  there  could  be  no  reason  why  it 
should  not  be  affected  by  a  proceeding  in  this  Coor^  at  (he 
suit  of  an  equitable  creditor ;  for  on  that  point  there  can  be 
no  difference  in  principle.     There  was  no  doubt  that  such 
executions  had  been  executed,  and  without  mj  app/ication 
to  the  Court  of  King's  fiench   for  setting  them  aside,  it 
would  have  been  strange  that  whilst  legal  creditors  could 
take  the  estate  in  execution,  equitable  creditors  could  not. 
I  am  not  determining  that  legal  creditors  might  take  it  in 
execution ;  but  it  was  admitted,  that  legal  creditors  were  in 
possession  under  executions ;  and  I  could  see  no  principle  on 
which,  supposing  a  legal  creditor  to  have  that  right,  it  should 
not  equally  extend  lo  an  equitable  creditor. 


A  motion 
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A  motion  was  then  made  to  discharge  the  receiver.  It 
was  supported  by  Sir  Arilmr  Piggoit,  Mr.  Wray,  and 
Mr.  Hampton^  and  opposed  by  Mr.  Hart  and  Mr.  Seton. 


1819. 


The  Lord  Chancellob.    The  motion  for  a  receiver 
was  granted  on  this  simple  ground,  that  the  estate  was  in 
the  possession  of  judgment  creditors,  and  that  although  the 
plaintiff,  by  himself  or  his  trustees,  had   acquired  an  estate 
which,  if  it  had  been  legal,  might  enable  him  to  turn  out  the 
judgment  creditors,  yet  being    merely  equitable,   he  could 
not  proceed  at  law ;  it  was  therefore  the  common  case  of  an 
equitable  creditor,  with  an  estate  for  securing  his  debt,  apply- 
ing to  this  Court  to  have  execution  given  him  here ;  and  when 
such  a  case  is  clearly  shewn,  the  Court  will  appoint  a  re- 
ceiver upon  motion.     I  did  not  think  it  necessary  to  give 
much  consideration  to   the  acts  of  Parliament,   for,  if  the 
judgment  creditors  could,   by  execution  obtain  possesssioa, 
it    was  difficult  to    say   that  an   equitable  creditor  should 
not    also,    in    some  manner   obtain  possession.     I  did  not 
therefore,    on  that  occasion,  nor  do  I  now  trouble  myself 
with  the  questions  relative  to  the  nature  of  the  Duke's  power 
of  cutting  timber,  nor  whether   his  estate  is  liable  to  the  in- 
cidents of  an  ordinary  tenant  in  tail.     If  it  should  ultimately 
be  necessary  to  determine  those  questions,  it  would  probably 
he  right  to  snbmit  them  in  the  first  instance  to  a  Court  of  law. 


Davis 

V. 

The  Duke  of 

Maeu 

BORouoa. 


The  principle  on  which  it  is  sought  to  have  the  receiver 
discharged  is,  that  taking  Marlborough  House^  fVhUe  Knights, 
and  Blenheim  House,  to  be  all  of  the  same  nature,  a  re- 
ceiver should  not  be  appointed  before  decree.  It  does  not 
proceed  on  the  same  ground  as  the  appointment  of  a  receiver 
in  Dr.  Battiifs  case  (a) ;  the  application  there  was  by  the  an- 
nuitant, and  a  receiver  was  appointed.  Dr.  Battie  afterwards 
^led  a  bill,  stating  that  the  annuity  deed  was  bad,  on  account 


{€)B99d^i  V.  Battie,  in  Chaacery,  Hili^ry  Tecin,  1818. 


of 
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1819.  of  defects  b  die  memorial,  aodby  kbbill  he  enabled  the 
Court  (o  my  what  it  could  not  otherwiae  have  said,  that  if 
die  memorial  was  bad,  there  was  a  lieu  on  the  estate  fat  the 


Uamlu       |>urcliase^4Doney  of  the  anouitj.     It  has  been  decided  m  this 
aoaouaa.     Court,  diat  though  at  law,  when  an  annuity  is  set  aside,  the 
annuitaot  may,  on  gi^mg  credit  for  the  payments  of  die  annuity 
which  he  has  received,  recover  back  the  price  of  the  annoity ; 
and  notwithstanding  a  party  cannot  on  genera!  principles  be 
relieved  in   this  Court,  unless  he  does  what  is  equitable, 
yet  that  when  an   annuity  is  set  aside  in   thn  Ceait  for 
non-compliance  with  the  act,  the  annuitant  has  no  lien   on 
the  esUte  for  the  price  of  the  annuity.     Dr.  Batik  had  taken 
his  case  out  of  that  general  rule   by  the  submission  iu  his 
bill.    In  the  present  case,  the  Duke  of  Marlborovgk,  by 
his  answer,  has  offered  to  pay  back  the  price,  allow'mg  for 
the  payments  already  made ;  and  if  the  answer  authorises  me 
to  fix  the  purchase-money  as  an  equitable  charge  on  the  es- 
tate, no  objection  can  arise  to  fixing  it  in  the  hands  of  the 
receiver,  till  the  demand  submitted  to,  is  satisfied.     But  if  it 
is  not  a  charge  on  die  estate,  the  matter  to  be  considered  », 
whether  this  deed  is  so  oppressive,  that  in  the  fint  instance 
the  Court  will  not  appoint  a  receiver.    In  a  clear  case  a  re- 
ceiver will  be  appointed;  but  when  there  is  a  doubt  whether 
the  grant  is  within  the  privilege  of  an  heir  expectant  and 
taking  into  consideration  the  comprehensive  nature  of  this 
deed,  and  all  its  provisions,  it  is  questionable  whether  the 
deed  is  not  of  a  nature  so  oppressive^  that  aided  by  the  rales 
and  decisions  of  this  Court  relative  to  expectant  heira,  the 
Court  will  not  say,  that  if  there  is  to  be  any  relief,  it  must  be 
by  decrees.     Doubts  have  been  entertained  by  some  of  my 
predecessors,  whether  the  rules  with  rq^ard  to  dealings  by 
expectant  heirs,  were  rightly  established.     Lord  Tkurlow 
has  held  deeds  to  be  oppressive  in  the  case  of  expectant 
heirs,  which  he  would  not  have  considered  so  in  die  case 
of  individuals  in   a   different  utuation;  and  he  frequently 
doubted  whether  the  rule  had  afforded  expectant  heirs  any 

relief, 
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relief,  because  the  parties  who  dealt  with  them,  usual! j  18 19* 
shielded  themselves  against  the  probability  of  litigation,  by  luvis 
making  baigains  more  disadvantageous  to  the  heir,  than  would  v. 

have  been  the  case,  if  the  rule  had  not  existed.  Lord  Thur^  Mari.- 
low  however  adhered  to  the  doctrine  ;  and  it  is  of  great  im- 
portance that  the  rules  of  the  Court  should  not  be  continually 
varying.  I  give  no  opinion  respecting  the  incidents  of  the 
X>uke  of  Marlboraugh*a  estate,  as  to  the  right  of  cutting 
timber  or  otherwise;  I  confine  myself  entirely  to  the  ques- 
tion j  whether  if  this  was  the  case  of  any  other  heir  expectant, 
the  Court  would,  in  the  first  instance,  grant  a  receiver. 


Mr.  Wray  and  Mr.  Hamps(m  on  this  day  argued  thai  the  jif^  f  ^, 
deed  was  void  under  the  annuity  act  (a),  the  sum  paid  by  the 
X>uke  for  the  costs  of  the  deed,  not  beiag  sufficiently  stated 
ia  the  deed,  or  in  the  memorial;  and  they  referred  to  2%« 
Duke  of  Boiion  v.  IVUluims  (6),  Fenner  v.  Evans  (c),  and 
Broomhead  ^.  Byre  {d).  When  the  act  requires  the  consi- 
deration to  be  stated,  it  b  intended  that  the  whole  transac- 
tion should  distinctly  appear  on  tlie  memorial.  In  the  present 
case,  it  ia  impossible  to  see  what  was  the  real  consideration. 
If  the  statement  in  this  deed  and  memorial  is  sufficient,  the 
retainer  of  any  debt  may  be  stated,  and  it  will  have  the  efiect 
of  redttciqg  the  consideration  actually  paid,  to  the  lowest 
possible  sum.  In  MoHys  v.  Leake  (e),  it  appears  that  the 
consideratioB  money  was  paid  to  the  grantor,  who,  being  iu- 
dehted  to  Abe  persott  who  dfew  the  writings  for  the  expence 
of  those  writings;  under  a  previous  agreement,  immediately 
paid  the  amount  of  the  bill ;  and  Lord  Kenyon  held,  that 
there  was  aoihiag  more  ^reason^le  in  this„  than  in  his 
payii^  any  other  debt  9&er  receiving  the  consideration  o^oney 
for  the  annuity.     But  this  case  is  dialwguishable  from  Monyt 

(a)  17  Geo.  HI.  €.  f  6.  (d)  5  T.  R.  597. 

(i)  S  Vf8,  jun,  t38.  {€)  8  T.  R,  411. 

(e)  X  r.  H,  S67. 

V.  Leake, 
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1810.  V.  Leaki,  for,  in  that  case,  the  debt  was  an  antecedeni  Iran 

^^*^  faction ;  but  here  the  debt  bcurred  by  the  preparing  of  the 

V.  deeds,  is  one  which   otherwise  would  have  falleo  solelj  on 

Marl-  ^^  grantee,  the  consideration  is  thereby  reduced,  and    ao 

BOBovea.  ineffectual  attempt  is  made  to  set  out  the  agreement. 

Mr.  Hart,  contr^,  said,  that  the  principle  of  the  decree  to 
The  Duke  of  Bollon  v.  Williams,  was,  that  the  purchaser  of 
the  annuity  was  primd  facte  to  pay  the  expence  of  die  aeoi 
rities,  and  that  if  he  was  not  to  pay  them,  the  payment  by 
the  grantor  operated  as  a  deduction  from  the  price.  It  is 
not  however  the  general  practice  that  a  security  is  paid  for 
by  the  person  to  whom  it  is  made.  And  he  relied  on  ManyM 
V.  Leake,  as  precisely  in  point  with  the  present  case :  And 
the  Lord  Chancellor  was  of  that  opmion,  and  held  the  me- 
morial to  be  suflkient 


Jtaw  a.  7%e  Lord  Chancellor.    The  first  motioii  was  for  th« 

appointment  of  a  receiver,  which  was  refused  as  to  part,  and 
granted  as  to  other  part.  When  the  receiver  was  ap- 
pointed as  to  Blenheim  Home  and  Woodstock  Park,  it  was 
on  this  ground,  that  the  Duke  of  Marlborough  was  tenant 
for  life  with  the  ordinary  incidents  of  such  an  estate,  ft 
has  now  been  contended,  that  the  receiver  ought  to  be  dis* 
charged,  instead  of  being  invested  with  further  powers,  be- 
cause this  is  a  deed  which  a  Court  of  Equity  cannot  assist, 
diat  it  would  not  appoint  a  receiver  even  at  the  hearing ;  i 
fortiori  on  an  interlocutory  motion.  The  principle  on  which 
a  receiver  is  appointed,  is  this : — ^Where  a  bill  is  filed,  stating 
that  the  plaintiff  has  an  equitable  estate,  and  consequently 
cannot  recover  at  law,  but  it  is  clear  that  he  may  in  equity, 
the  Court  will  appoint  a  receiver,  not  disturbing  those  en- 
titled to  previous  beneficial  interests. 

It  is  clear  that  this  deed  would  be  void,  if  tb^re  were  no 
sufiicient  memorial  within  the  provisions  of  the  annuity  act » 
it  is  also  clear,  according  to  the  rules  of  this  Courts  that 

if 
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if  it  was  bad  as  an  aonuitj  deed,  it  could  give  no  lien  what- 
ever to  work  out  the  benefit  of  the  consideration  money, 
though  that  money  would  be  recoverable  by  action  at  law. 
'It  comes  therefore  to  one  of  these  questions,  whether  there 
'  is  a  good  memorial,  and  whether  the  deed  is  one  which  can 
"be  supported  in  a  Court  of  Equity,     llie  objections  to  the 
memorial  have  been  argued  with  much  ingenuity  and  ability ; 
my  opinion  however  is,  that  those  objections  cannot  prevail. 
Is  then  the  deed  such  as  thb  Court  will  act  on  as  an  opera- 
tive deed,  considering  the  Duke  as  having  at  the  time  of  its 
execution,  been  an  heir  apparent  dealing  with  his  expect- 
ancies ?    It  strikes  me  as  being  in  some  points  a  very  op- 
pressive deed ;  but  we  still  get  back  to  this  prmciple,  that  even 
an  heir  apparent  cannot  come  here  to  be  relieved  against  an 
oppressive  deed,  without  tendering  the  amount  of  the  princi* 
pal  and  interest     When  therefore  the  Duke  comes  here  at- 
tacking this  deed,  not  as  an  annuity*deed,  but  as  a  deed  by  an 
heir  apparent,  he  cannot  succeed  without  offering  to  pay  the 
amount  of  )he  principal  and  interest.    Until  therefore  that 
offer  is  made,  and  the  principal  and  interest  either  paid,  or 
tendered  and  refused,  the  motion  to  discbai^ e  the  receiver 
is  premature.     In  that  way  of  considering  the  subject,  the 
money  is  a  lieu,  though  not  as  an  annuity-deed. 


1819. 

DAVIfl 

TheDokeoT 

Mabi^ 

Boxouea. 


It  was  stated,  that  a  tender  of  the  purchase-money  with 
interest,  had  been  made  and  accepted. 


AMiVtii.* 


The  Lord  Chancellob.  In  this  case  a  question 
arose,  whether  the  annuity  was  good  within  the  statute 
17  Geo.  III.  c.  26.  It  was  objected  that  the  annuity  was 
void,  on  accotmt  of  a  supposed  defect  in  the  memorial,  but 
that  objection  was  not  sustained,  it  was  further  contended, 
that  it  was  a  dealing  by  the  Duke  of  Marlborough  with  his 
expectancies,  and  that  the  Court  should  not  have  appointed 
the  receiver.  On  pondering  the  subject,  I  thought  that  if 
the  Court  interfered,  it  must  be  on  its  usual  principles  of 
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1819.        paying  back  the  conBideration.  That  money  having  now  been 
^^^        tendered  by  the  Duke  and  accepted^  the  order  for  a  receiver 


The  Diike  of 


must  be  discharged.  If  the  Duke  had  tendered  the  monej, 
and  tlie  plaintiff  had  not  accepted  what  would  be  due  ou  an 
account  taken,  it  would  be  sufficient  to  authorise  me  to  dia- 
charge  the  receiver,  but  not  enough  to  eaable  me  to  say  that 
there  should  be  an  end  of  the  annuity,  if  the  plaintiff  chuse 
to  prosecute  the  suit  to  a  hearing  (a). 


The  following  Order  was  made. 

'<  Upon  opening  the  matter  this  present  day  onto  die  Ri|^t 
**  Honourable  the  Lord  High  Chancellor  of  Grail  Britmn, 
**  by  Sir  Arthur  P^ott,  Mr.  fVray,  and  Mr.  Hamfton, 
<<  of  counsel  for  the  defendant  the  Duke  of  Martborough^  it 
^  was  aUedged/'  [here  the  substance  of  the  bill  was  staled, 
and  the  order  for  the  receiver]  **  That  since  die  appointnient 
"  of  the  said  receiver^  the  Duke  hath  put  in  bis  anawer  to 
**  the  bill,  and  thereby  saith,''  [here  the  submissions  and 
offers  made  by  the  answer,  were  stated,]  ^  Tliat  it  appears 
*'  by  the  affidavit  of  R.  Broome,  that  he  called  at  the  bouse 
*'  of  Mr«  Robert  Withy  the  solicitor  for  the  plaintiff  in  this 
'*  cause,  on  the  19ih  of  Jtme^  1 8 19,  and  tendered  to  him 
''  the  sum  of  600/.  in  Bank  of  England  notes,  in  satisfac- 
'*  tion  of  what  remained  due  to  the  plaintiff,  in  pursuance 
**  of  the  offer  made  by  the  defendant  in  his  answer,  which 
''  the  said  R.  Broom^  believes,  reckoning  interest  at  five  per 

(•)  S^  fiamcsf  ▼.  Beakf  fl  CAa.  BcnMnKffM  t.  liiwoW,    %  Jtfc. 

C«.  1S6.    Baity  ▼.  IJayd,  1  Vem.  1S5.     The  Earl  t4  ChMrieHUU  t. 

141.     Neit  ▼.  BUI,  1  Vem.  167.  Jawmtny  i  Aik.  90i.    S.  C.  S  Tck 

t  Vtm,  VT.    Btrwg  ▼.  PUi^  «  Vern.  125.  and  1  WiU.  $86.    Nit^  ▼. 

14.      frUeman  ▼.  Beake,  S  Venu  GoM,  t  Ve».  492.    Gwynn  t.  Hm> 


ISl.    TwiiUtiMr.  GH0Uk,  1  P.  W.      #mi,   l  Bf.  C.  C.   1.     itajra  v. 
310.     JDew$  V.    Brmdif    SeL  Co.      Axe,  t  Bro,  C.C.  17.     Chrimtk  v. 

Cka.7.    C9U  w.  Gibbmuy  S P.  9r.       "       "      ' -^      *^      ' 

S90.  Cwrwyn  y.  MUmr,  3  P.  fV. 
saS.  Bro^  ▼.  GoOy,  S  Atk. 
34.  FreemM  ▼.  Buk&p,  t  Aik, 
39.  S.  C.    Bomsfd  CA.  Rep.  15. 


CAa.  7.    €•(«  Y.  GiMraf,  3  P.  fT.  SpratUy,  S  Ar«.  C.  C.  179.  FmcmA 

S90.    Csfvya  t.  MUrnr,  3  P.  ff.  ▼.  £r«at,  IS  Fcf.  51S.    G^wlmdr. 

993.      Brooke    ▼.    GoOy,   S  Atk.  De  FaHm,  17  Fm.  SO.    SkeOtf  v. 

34.     FreflRM  t.  BiaAip,   S  illlu  i^siA,  3  Mdtf.  S3S. 


cea/. 
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''  eeni.  up   to    the    £lst    of  June,    1819i    amounted   to        1819- 
**  519,1  n$.  3<f.;  and  that  after  some  coofenation  with  the        ^2Cii 
''  said  Jt.  Broome,  in  which  the  said  R.  Broome  insisted  that   ^     *•       . 
"  such  tender  was  made  upon  the  terms  before  mentioned,        M4bl- 
.««  the  said  Robert  Withy  accepted  the  said  sum  of  600/.    It     ■<>••"•■• 
''  was  therefore  prayed,  that  the  bill  filed  in  this  cause,  may 
**  be  dismissed,  upon  such  terms  as  to  costs  to  be  taxed  by 
'<  the  Master,  as  the  Court  shall  direct;  or  otherwiie  that 
**  the  sum  of  600/.  paid  to  and  accepted,  be  returned  to  the 
"  defendant  or  his  solicitor,  with  interest  thereon  from  the 
**  time  the  plaintiiF's  solicitor  receired  the  same,  up  to  the 
''time  of  re-payment;  whereupon,    and    upon  hearing  of 
''  Mr.  Hart,  of  counsel    for  the  plaintiff,    Mr.  Tinney,  of 
''  counsel  for   the  defendants  William  Walker  and  Jnn  his 
"  wife,  and  Sarah  Brown,  and  Mr.  Roupell,  of  counsel  for 
*'  the  receiver,  and  the  said  order  of  the  5th  day  of  March, 
'*  1818,  and  the  said  aflBdavit  read,  his  Lordship  doth  order, 
*'  that  the  order    of  the  5th  of  March,  1818,  appointing 
"  E.  R.  Mores  receiver   of   the    rents  and  profits    of  the 
^'  estates  in  question,  be  discharged.'' 

[Reg.  Lib.  A.  1818.  fol.  1939.] 


CLARKE  V.  PRICE. 
^HE  bill^fikd  the  15th  of  June,   1819,  stated  that  in  ThcCoart 


1814,  the     defendant   George   Price,  Esq.    proposed  fioiUy^ySS^rm 

to    coQpose   and    write     Reports    of    Cases    argued  and  ^^S^j^'^"^ 

determined  in  the   Court  of   Exchequer;    and    the  plain-  agrees  to con- 

tiflEs  entered  into  a  treaty  with  him  as  to  the  terms  upon  Reports  of 

which   the  same  should    be    printed  and  published;   and  mioedin?* 

that  on  the  27±  of  Jpril,   1814,  the  following  agreement  ^^'\J^'*^ 

printed  fmd 
paMiihed  by  a 
parttciilar  individual  for  a  itipnlated  remanent  ion,  nor  interfere  by  injaactloo 
to  restrain  tlie  party  from  permitting  reports  written  by  him  to  l>e  pnbliahed 
by  another  person.    The  remedy,  if  any,  is  at  law, 

was 
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1619-        was  mgjatA  by  him ; — **  Memorandam ;  It  is  agreed  beU 
cCZim      "  ^^S^  ^^^'  ^'  *"^  '^«'/w»»  Cl^rJ^^  ««^  Sons,  as  fol- 


Pbicb. 


"  lows ;  Mr.  Price  undertakes  to  compose  and 
''  Cases  in  the  Court  of  Exchequer,  comniciicing  with  Eatier 
**  Term,  1814,  and  to  be  paUished  periodical] j ;  the  said 
''  William  Clarke  amd  Sam  to  be  at  the  charge  of  all  ex- 
"  pencea  of  paper,  printing,  and  advertising,  which  ezpences, 
"  when  discharged,  to  divide  the  profits  of  the  said  work 
'*  equally  (that  is  to  ss^),  one  moiety  to  the  said  George 
**  Price,  the  other  to  the  said  William  Clarke  and  Sons;  all 
^  accounts  to  be  adjusted  at  Christmas  in  every  year,  at  the 
"  customary  trade  price  and  commission :  And  ii  is  fmlker 
'*  agreed,  that  Messrs.  Clarke  shall  be  at  liberty  to  rdinquiah 
"  the  underUking,  should  they  think  it  advisable." .  * 

The  bill  further  stated,  that  in  pursuance  of  the  q;ree- 
nient,  Mr.  Price  composed  and  wrote  divers  Reports  of  Cases 
argued  and  determined  in  the  Court  of  Exchequer,  and  thai 
the  plaintifis  printed  and  published  them  at  their  own  costs 
und  charges,  periodically  and  in  parts;  that  the  fint  voliimey 
consisted  of  three  parts,  the  first  being  published  in 
August,  1B14,  the  second  in  May,  1813,  and  tfaethiidoi 
March,  1816.  That  on  the  2d  of  March,  18ia»  a  Yariatioii 
m  the  agreement  was  made  between  the  plaintiflb  and 
Mr.  Price,  and  that  a  memorandum  thereof  was  made  id 
writing  and  signed  by  Mr.  Price,  in  the  words  followiog:— 
**  March,  2d,  1816;  Memorandum  of  agreement  between 
••  George  PHce  and  William  Clarke  and  So»s;  Whereas^  by 
"  an  agreement  bearing  date  the  27th  of  Jpril,  J814, 
"  between  the  above  parties,  it  was  there  stipulated,  that 
"  Mr.  Prfctf  should  take  the  Reporto  in  the  Exchequer,  and 
"  Messrs.  Clarke  should  print  the  same,  and  divide  the  profits 
**  between  the  respective  parties :  And  whereas  the  finC  volume 
•'  of  the  Reports  in  the  Court  of  Exchequer  has  been  printed 
"  and  published  by  the  said  George  PWce  and  WiOiam  Clarke 
*'  and  Sons :  And  whereas  the  said  George  Price  is  desinm 
^^  of  selling  all  his  copyright  and  interest  in  the  fiial  vofanne : 

«In 
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In  considenition  of  whidi,  the  said  WilUam  Clarke  and       1819* 
Sons  agree  to  gi? e,  and  the  said  George  Price  agrees  to 


"  accept  of  the  sum  of  166/.    And  the  said  George  Price  «• 

**  further  agrees  to  g^ve  any  further  assignment  of  the  copy- 
**  rights  if  required  from  him  by  the  said  William  Clarke 
**  and  Sons**  That  in  pursuance  of  the  second  agree- 
ment, the  plaintiffs  duly  paid  to  Mr.  Price  the  166/.  That 
ill  further  pursuance  of  the  agreement  of  the  27th  of  AprU, 
1814|  Mr.  Price  continued  to  write  and  compose  Reports 
of  Cases  argued  and  determined  in  the  Court  of  Exchequer; 
and  that  before  the  publication  of  the  first  part  of  the  se- 
cond Tolumcy  and  on  or  about  the  11th  of  NotenUfer,  ldl6, 
a  further  agreement  was  made  between  the  plaintiffs  and 
Mr. Price,  and  a  memorandum  thereof  made  as  follows:—^ 
'*  November  11th,  1816.  Memorandum  of  agreement  be- 
''  twcen  George  Priu,  Esq.  and  William  Clarke  and  Sons* 
**  'Mr.  Price  agrees  to  the  following  terms,  for  writing  and 
'*  composing  the  second  volume  of  hb  Reports  in  the  Ei- 
"  chequer,  sale  of  hb  copyright,  and  interest  in  the  said 
<<  volume ;  Messrs.  Clarke,  for  the  considerations  abore,  to 
"  pay  to  Mr.  Price,  within  one  month  after  the  publicatioa 
''  of  each  part,  the  sum  of  6/.  lOf .  for  each  sheet  of  sixteen 
"  pages  royal  octavo,  and  in  the  same  proportion  for  any 
"  less  quantity  than  a  sheet;  Mr.  Price  to  be  allowed  the 
'<  sum  of  2/.  on  each  part  for  corrections ;  all  above  that  sum 
"  to  be  paid  by  Mr.  Prtce,  and  deducted  out  of  the  payment 
'*  for  each  part;  Mr.  Price  to  give  a  further  assignment,  if 
"  required,  at  Messrs.  Clark^s  expence." 

The  bill  further  stated,  that  in  pursuance  of  the  agree- 
ments, Mr.  Price  composed  and  wrote  a  second  volume  of 
Reports  of  Cases  argued  and  determined  in  the  Court 
of  Exchequer,  and  which  the  plaintifi,  at  their  expenoe, 
printed  and  published  m  four  parts,  the  first  part  on  the  £Oth 
oi  January,  1817,  the  second,  on  the  2ddof^pn7,  1817 
tlie  diird  on  the  1st  of  Jtiiie,  and  the  fourth  on  the 
ISth  of  September,  1817 ;  and  that  the  plaintiffs  duly  paid 

ibe 
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1810.       tbe  mnu    of  money  due  to  Mr.  Price  for  the  copyright 
of  the  aecood  volmtie,  according  to  tbe  three  memorwi- 


ChAMMM 

V.  dams  of  agreement    That  in  June,  1817,  the  phuBtiffa  and 

**•  Mr.  Price  agreed  to  make  a  further  variation  in  the  terms  of 
die  agreement  of  the  27th  of  Jpril,  1814,  and  on  the  I9th 
of  Jtine,  1817|  die  foUowing  memorandam  was  stgned: — 
^*  London,  June  19th,  1817-  iteoiorandam ;  Mr.  Price 
^  agiees  with  Messrs.  Clarke  to  receive  for  fait  interest  in 
'<  the  agreement  for  the  Exchequer  Reports,  dated  27di  of 
^*  April,  1814,  commencing  at  the  third  volume,  the  sum  of 
'*  71.  per  sheet,  and  S/.  per  part  for  correcbons ;  aJ/  abore 
^*  that  sum  to  be  paid  by  Mr.  Price,  and  if  under  31.  tbe 
'<  difference  to  be  paid  to  Mr.  Pitce  until  the  sale  shall 
''  eiceed  a  thousand,  but  not  to  ap|dy  to  any  reprints  above 
**  that  number  of  the  parts  already  published  or  to  be ; 
**  Mr.  Price  agrees  to  give  any  further  assignment  of  the 
«  copyright  and  future  interest  to  Messrs.  Clarke,  at  their 
*'  ezpence.** 

The  bill  further  stated,  that  in  pursuance  of  die  agree- 
ments of  die  27tb  of  April,  1814,  and  the  19di  of  June, 
1817,  Mr.  Prire  wrote  and  composed,  and  tbe  plaintiffs 
printed  and  published,  at  their  expence,  die  third  volume, 
consisting  of  four  parts,  and  also  two  parts  of  the  fourth 
volume,  at  the  times  specified  in  the  bill,  and  that  they  had 
paid  to  Mr.  Price  tbe  sums  which  by  the  agreements  were 
due  to  him  in  respect  of  the  third  volume,  and  also  divers 
sums  on  account  of  the  fourth  volume. 

The  bill  further  stated,  diat  Mr.  Price  had  made  aome 
contract  with  the  other  defendants  Brooke  and  Stveel,  by 
which  he  had  bound  himself  to  write  and  compose  new 
volumes  of  Reports  of  Cases  argued  and  determined  in  the 
Court  of  Exchequer,  and  in  the  Exchequer  Chamber,  in 
oader  and  to  the  intent  that  the  same  m%ht  be  printed  and 
published  by  Brooke  mad  StUet;  and  the  plaintiffs  iiisirted 
that  they  were  entided  to  have  an  assignment  duly  made  to 


€L4BRB 

r. 
Paucg. 
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tfaem^  of  all  the  copyright  in  soch  of  tlie  reports  ic  he  181 9. 
had  wriiteD  and  composed,  and  to  be  the  printers  and  pub- 
lishers and  to  have  an  assigament  made  to  tbem  of  the  copy- 
right of  all  such  of  the  said  reports  as  he  shall  hereafter  write 
and  compose,  upon  making  to  him  such  payments  as  he  is 
entitled  to  by  virtue  of  the  agreements  of  the  27th  of  jipril, 
J  8 14,  and  the  19thof  J»;i€,  1817. 

The  bill  prayed,  that  the  defendant,  Mr.  Price  might  be 
decreed  speeifically  to  perform  the  said  agreements  express 
aed  in  the  said  memorandum,  by  permitting  the  [daintiffs  to 
print  and  publish  die  reports  of  cases  in  die  Court  of  Ex- 
chequer, so  long  as  he  shouM  continue  to  compose  and  write 
the  same,  upon  the  terms  agreed  upon  in  the  said  memo- 
randums respectively,  ^nd  delivering  to  the  plaintiffs  the 
manuscripts  of  said  reports  for  that  purpose,  and  by  duly 
making  and  executing  to  the  plaintiffs,  an  assignment  of  the 
copyright  of  such  parts  of  the  said  work  as  had  been  pub- 
lished, and  should  thereafter  be  written  and  composed,  the 
phiintiffs  being  ready  to  pay  to  him  such  sums  of  money  as 
should  be  justly  due  to  him ;  aUo  praying  an  injunction  to 
restrain  Mr.  Price  from  printing  or  publishingy  or  employing 
the  other  defendants,  or  any  other  person  or  persons  than  the 
plaintiffs,  to  print  and  publish  the  fifth  or  any  subsequent 
volume  or  part  of  the  same  work,  which  Mr.  Price  should 
thereafter  compose  and  write,  and  to  restrain  the  other  de- 
fendants, Brooke  and  Sweet,  from  printing  and  publishing 
the  said  wcHrk  so  written  and  composed,  or  to  be  written  and 
composed,  or  any  part  thereof^ 

The  answers  submitted,  that  on  the  true  construction  of 
the  agreements,  Mr.  Price  was  not  bound  to  employ  the 
plaintiffs  as  the  publishers  of  all  future  reports  to  be  writ- 
ten by  him ;  that  the  plaintiflb  were  informed  in  October 
1818,  of  the  contract  between  Mr.  Price  and  the  other  de- 
iendants;  that  on  the  Isi  of  J pril,  ISlQt  the  work  was  ad- 
vertised^ as  being  about  to  be  published,  and  that  the  da- 

Vox.  11.  M  fendants 
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1819*  fendants  had  now   printed  a  considerable  part  of  the  fifth 

,^^^^'^  volume,  and  bad  thereby  incurred  great  ex  pence;  and   that 

V.  the  plaintiffs  having  suffered  such  expence  to  be  incurred. 


Fmck, 


were  not  entitled  to  the  assistance  of  the  Court. 

An  injunction  having  been  obtained  ex  parte,  on  the  filing 
of  the  bill,  and  on  affidavit,  a  motion  was  now  made  to  dis« 
•olve  it. 

Mr.  fVetherell,  Mr.  J:  fVilsen,  and  Mr.  Price,  for  the 
defendants  Price  and  Sweet.  Mr.  Heald  and  Mr.  CiUfrg 
for  the  defendant  Brooke,  in  support  of  the  motion.  The 
first  agreement  constitutes  a  p^nership  without  limitation 
as  to  time,  and  consequently  dissoluble  by  either  party.  It 
is  expressed  to  be  determinable  at  the  option  of  the  plain- 
tiffs. The  second  agreement  is  a  sale  of  Mr.  Prices  copy- 
right in  the  first  volume.  It  is  evident,  from  tlie  circum- 
stance of  their  entering  into  a  new  agreement  for  ewiy 
volume,  that  no  permanent  agreement  existed.  The  third 
agreement  proceeds  on  a  supposition  that  there  was  no  sub- 
abting  contract  applicable  to  the  second  volume.  So  far 
therefore,  there  is  no  question  respecting  Mr.  Prtce^s  obliga- 
tion to  continue  the  publication  with  the  plaintiffs.  If  there 
be  any  difficulty  it  arises  on  the  agreement,  of  the  I9th  of 
June,  1817.  The  true  construction  of  that  agreement  is, 
that  it  applies  solely  to  the  third  volume.  The  only  words 
supposed  to  apply  to  any  thing  future,  (and  which  are  said  to 
be  inserted  in  that  agreement,  though  the  pbdntifi'  and  tbe 
defendants'  copies  do  not  agree  in  that  respect),  may  refer  to 
the  unpublished  parts  of  the  third  volume.  This  agreement 
either  refers  only  to  tbe  third  volume,  or  it  revives  the  first 
agreement.  If  it  merefy  refers  to  the  third  volume,  there 
is  an  end  of  the  question.  If  it  revives  the  first  agreement, 
it  does  not  help  the  plaintiffs'  case,  for  neidier  in  the  first 
nor  the  fourth,  is  any  period  fixed  for  the  continuance  of 
the  publication.  It  is  either  to  continue  until  one  of  ibe 
parties  shall  think  proper  to  determine  it,  as  in  cases  of 

partnership 
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parlnership  without  limitation  of  time  (a),  or  it  is  to  be       1819* 

determinable  at  the  will  of  the  plaintiffs  alone  under  tbe       r^T?^ 

clause  in  the  first  agreement.     In  either  view  of  the  case,  it  is  «. 

Pmicb* 
an  agreement  of  which  this  Court  will  not  decree  the  specific 

performance,  as  your  Lordship  held  in  Hercy  v.  Birch  (6). 
The  right  to  compel  a  specific  performance  must  be  mutual ; 
and  it  is  clear  that  Mr.  Pnce  could  not  have  had  a  decree 
for  a  specific  performance  against  the  plaintiffs.  It  is  as  in- 
cidental to  specific  performance  alone  that  the  injunction  can 
be  continued. 

An  agreement  that  one  person  shall  be  the  publisher  of  all 
the  works  of  another  is  much  too  undefined  for  the  Court  to 
act  upon.  The  case  of  Morris  v.  Caiman  (c),  which  was  re- 
ferred to  when  the  injunction  was  moved  for,  has  no  resem* 
blance  to  the  present  case.  The  defendant  Caiman  was  en- 
gaged with  several  other  persons  as  partners  in  the  Hoy- 
market  Theatre,  and  the  articles  of  partnership  contained  a 
clause  restraining  him  from  writing  dramatic  pieces  for  any 
other  theatre ;  and  he  having  acted  in  opposition  to  that  sti- 
pulation, your  Lordship  granted  the  injunction.  But  if  the 
right  of  the  plaintiffs  to  equitable  relief  had  originally  been 
clear,  they  have  forfeited  it  by  their  own  laches.  They  were 
long  ago  informed  by  public  advertisement,  and  also  per- 
sonally, of  Mr.  Price's  intention  to  transfer  the  publication  to 
the  other  defendants :  they  did  not  apply  to  this  Court  for 
several  months,  during  which  great  ezpence  has  been  in- 
curred, and  a  considerable  portion  of  the  work  printed. 

Mr.  Shadwell,  for  the  plaintiflb,  admitted,  that  the  lan- 
guage of  the  contracts  could  not  give  the  plaintiffs  the  right 
of  compelling  Mr.  Price  to  furnish  them  with  notes  of  cases 
foe  publication,  if  he  chose  altogether  to  discontinue  the 
publication  of  the  reports ;  but  he  contended,  that  if  notes  of 

(«)  PMMclk  v.PfMMft,  16  V99.  419.       (6)  9  Va.  S57.       («)  18  Va.  4Sr. 
M  8  cases 
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1810.       cues  wtre  written  bj  Mr.  Prke  for  publicatioiiy  be  was  hy 
^^^^      die  terms  of  the  agreement  bound  to  bate  them  pobliflkad  by 
»  the  intenrention  of  the  pleinttflTs. 

The  Lord  Chancellor. — ^The  case  of  Marrii  ▼•  CoL 
man  is  essenlially  different  from  the  present.  In  that  case, 
Morris,  Coknan,  and  other  persons,  were  engaged  in  a  part- 
nership in  the  Haymarket  Theatre,  whkh  was  to  have  con- 
tinuance for  a  very  long  period,  as  long  indeed  as  the  theatre 
should  exist.  Co/man  had  entered  into  an  agreement  which 
I  was  very  unwilling  to  enforce ;  not  that  he  would  write  for 
the  Haymarkei  Theatre,  but  that  be  would  not  write  for  any 
other  theatre.  It  appeared  to  me,  that  the  Court  could  en- 
force that  agreement  by  restraining  him  from  writing  for  any 
other  theatre.  The  Court  could  not  compel  him  to  write 
for  the  Haymarket  Theatre ;  but  it  did  the  only  thing  in  its 
power;  it  induced  him  indirectly  to  do  one  thing,  by  prohibit- 
ing him  from  doing  another.  There  was  an  express  covenant 
on  his  part  contained  irt  (he  articles  of  partnership.  But  the 
terms  of  the  prayer  of  this  bill  do  not  solve  the  difficulty;  for 
if  this  contract  is  one  which  the  Court  will  not  carry  into 
execution,  the  Court  cannot  indirectly  enforce  it^  by  restrain- 
ing Mr.  Price  from  doing  some  other  act.  Iliis  is  an  agree- 
ment which  expressly  provides  that  Mr.  Price  shall  write  and 
compose  reports  of  cases  to  be  published  by  the  plaintiffs. 
In  Morris  v.  Colman,  there  was  a  decree  directing  the  part- 
nership to  be  carried  on ;  it  could  not  be  put  an  end  to;  and 
it  was  the  duty  of  the  parties  to  interfere.  But  I  have  no 
jurisdiction  to  compel  Mr.  Price  to  write  reports  for  the 
plaintiffs.  I  cannot,  as  hi  the  other  case,  say,  that  1  will 
hiduce  him  to  write  for  the  plaintiffs,  by  preventing  him  from 
writing  for  any  other  pemon,  for  that  is  not  the  nature  of 
the  agreement.  Tlie  only  means  of  enforcing  the  execution 
of  this  agreement  wouM  be  to  make  an  order  compeHiqg 
Mr. Pnce  to  write  reports  for  the  plaintiffs;  which  I  have 
not  the  means  of  doing.    If  there  be  any  remedy  iu  this  case, 

it 
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it  ia  at  law.    If  I  caonot  compel  Mr.  Price  to  remain  ia  tbe        1819. 
C^ourt  of  Exchequer  for  the  purpose  of  taking  notes,  I  can 


The  bill  was  afterwards  dismissed^  with  costs,  for  want  of 
prosecution. 


^CiiAaaa 


PaicB. 


do  nothing.     I  cannot  indirectly,  and  for  the  purpose  of  «< 

compelling  him  to  perform  the  agreement,  compel  him  to  do 
something  which  is  merely  incidental  to  the  agreement  It 
is  also  quite  clear,  that  there  is  no  mutuality  in  this  agree- 
ment.   I  am  of  opinion  that  I  have  no  jurisdidioa  in  diis 

Injunction  ditsolTed. 


SMITH 
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1819; 


J"%M-  SMITH  V.  STAFFORD. 


WlieKfteual  /^N  a  motioD  for  payment  into  Court  of  the  purcliaae- 
tbe  provinces  monej  of  certain  Canal  shares,  the  only  qnescion  was, 

I^IVVbZt  ^I>^^«>'  ^  will  of  &  person  to  whom  the  shares  had  be- 

the  office  for     longed,  and  which  bad  already  been  proved  in  the  Preroga- 

tnossctiiiff  QIC 

tntincn  of  the  tive  Court  of  Canterbury  ^  should  also  be  proved  in  Char  oi 

fonner  pro-^    York ;  the  Canal  in  question  being  situate  in  both  piovinoes, 

^'jy.*  ^\  1*^    but  the  office  at  which  all  the  documents  and  accounts  re- 
snffioeiit  if  the 

wittofftihare-  specting  it  were  kept,  and  all  the  transfers  registered,  being 

proved  in  the    in  London.    The  shares  were  personal  estate. 
FrerogatiTe 
Court  of  Can- 
Mr.  Heald  in  support  of  the  motion,  contended,  that  the 
probate  already  obtained,  was  sufficient. 

Mr.  Wilbraham,  contri,  compared  the  shares  in  question 
to  those  of  the  New  River,  fines  of  which  mast  be  levied  in 
all  the  counties  through  which  the  river  passes  (a).  This 
Canal  being  in  different  provmtes,  there  should  be  a  probate 
in  each. 

The  Lord  Chanckllob.  My  opinion  is,  that  a  pro- 
bate in  the  Province  of  Canterbury  is  sufficient.  If,  bow- 
ever,  the  parties  do  not  agree  to  be  bound  by  this  opinibn, 
there  must  be  a  reference  to  the  Master  to  settle  a  proper 
conveyance. 


An  order  was  made  for  payment  of  the  purcbaae^mooey 
into  Court. 

(a)tp.  ir.sr,Mif. 

JACKSON 
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1819. 


JACKSON  V.  SEDGWICK.  Augusts. 

MR.  RowptU  moved  on  behalf  of  the  defendanto^  that  the  A  plaintiff 
plaintiffs  might  produce  and  leave  with  their  Clerk  m  papers  in  hit 
Courts  certain  drafts  or  sketches  of  accounts  referred  to  in  not^allese  thift 

the  -bill,  for  the  inspection   of  the  defendanU  (a).     In  the  J^«y  ^««  "> 

his  powes- 
case  o[  Tht  Princess  of  Wales  v.  The  Earl  of  Liverpool  (b),  aion ;  the  de- 
it  was  decided,  ihat  it  is  competent  to  a  defendant  to  apply  i^wer|moved 
to  the  Court  for  a  production  of  papen  by  a  plaintiff.    The  J^Jction^dTthe 

plaintiffs  mention  these  sketches  in  their  bill,  and  it  is  to  be  papers,  and 

...  the  motion 

inferred  that  they  are  in  their  possession.     The  defendants  was  refused, 

had  put  m  their  answer.  withcosu. 

yir.  Hart,  contri,  was  stopped  by  the  Court. 

.The  Lord  Chakcbllor.  This  case  is  very  different 
from  the  case  referred  to.  The  order  there  made  was,  that 
the  defendants  should  not  be  called  ou  for  an  answer  until 
a  limited  time  after  the  production  of  the  documents,  on  an 
ai&davit  that  the  defendants  could  not  answer  the  bill  satis- 
factorily till  they  had  seen  the  papers.  This  is  an  application 
founded  on  the  mere  circumstance  of  the  plaintiffs'  having 
mentioned  the  papers  in  their  bill,  for  the  bill  does  not  state 
that  they  are  in  their  possession.  The  general  rule  of  the 
Court  is,  that  a  defendant  cannot  have  an  order  for  pro- 
duction by  a  plaintiff.  In  the  case  which  has  been  cited, 
the  general  rule  gave  way,  on  the  authority  of  the  Practical 
Register,  one  of  the  oldest  and  most  respectable  books  on 
the  practice  of  this  Court.  It  appeared  to  mc,  on  the  au- 
thority of  that  work,  that  if  a  defendant  swears  that  he  can- 

(a)  See  the  case  stated,  Vol.  I.         (h)  Vol.  I.  US. 
S97. 

not 


Its  CASES  IN  CHANCERY. 

1819.       not  safely  put  io  his  answer  without  a  producUoo  of  papcnr^ 
wliich  the  plaintiff  haa  stated  in  his  bill,  the  Court  would 


«.  give  biui  time  to  answer  till  there  should  be  a  producUon  of 

SiMwicft.    ^  papers.    But  suppose  the  plaintiff  has  stated  the  pq>en 

in  his  biUf  aiid  the  defendant  puts  in  his  answer  witliout 

catting  for  an  inspection  of  diem^  he  cannot  afterwards 

Mtfmt  it    I  camot  order  a  persop  to  produce  pliers  with- 

.ibul  ita  being  4iewo  tbit  those  ptqpeia  are  in  his  possessioo. 

<Tho4^iHnd«ils  mustfiWactoMbilL  The  Cotnrt  woidd  be 
placed  in  a  siqgnlar  situation  if,  after  hmag  comnuttad  the 
pbdntiflb  for  not  producing  tfie  papon^  k  dbionU  uAanranls 
appear,  that  they.wvm  not  in.thoir  j 


Motion  rcfuaad^  withoosia. 


Mtip  oy  THS  piasT  FAnr. 


J8NJAWRYX 
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